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•  Slocum  v.  Mayberrt  et  aL  *  [  *  1  ] 

a  W.  1. 

The  conitB  of  the  United  States  have  exdnsiye  jarifldietion  of  all  seizores  authorized  to  he  (?  ^y  '/  ^ 
made  on  land  or  water,  for  a  breach  of  the  laws  of  the  United  States  \  and  any  intervention  ^  ^  '^  ^  .^ ^ 
of  a  state  authority  which,  hy  taking  the  thing  seized  out  of  the  hands  of  the  XJmted-^'^^''  ^  ^  7^ 
States'  officer,  might  obstruct  the  exercise  of  this  jurisdiction,  is  unlawful.  %/  / 

In  such  a  case,  the  court  of  the  United  States,  having  cognizance  of  the  seizure,  may  enforce  ^'    ^  ^.  ^ 
a  redelivery  of  the  thing,  by  attachment  or  other  summary  process.  ^^  i:   '^'' ^ , 

The  question  under  such  a  seizure,  whether  a  forfeiture  has  been  actually  incurred,  belongs  ^'  ^  \  ^^ 
exdnsively  to  the  courts  of  the  United  States,  and  it  depends  upon  the  final  decree  of  such  <^^i  '  ^  ^ 
courts  whether  the  seizure  is  to  be  deemed  rightful  or  tortious.  i//f ' 

But  this  applies  only  to  cases  in  which  some  law  authorizes  a  seizure  of  the  subject. 

If  the  seizing  officer  refuse  to  institute  proceedings  to  ascertain  the  *  forfeiture,  the  [  *  2  ] 
district  court  may,  upon  application  of  the  aggrieved  party,  compel  the  officer  to 
proceed  to  adjudication,  or  to  abandon  the  seizure. 

And  if  the  seizure  be  finally  adjudged  wrongful,  and  without  probable  cause,  the  party  may 
proceed,  at  his  election,  by  a  suit  at  common  law,  or  in  the  instance  court  of  admiralty, 
for  damages  for  the  illegal  act. 
VOL.  IV,  1 


2  SUPREME  COURT  OF  THE  UNITED  STATES- 

Slocnm  V.  Maybeny.    2  W. 

Where  a  Beiznre  was  made,  nnder  the  11th  section  of  the  Embargo  Act  of  April,  1808, 
(2  Stats,  at  Large,  499,)  it  was  determined  that  no  power  is  given  by  law  to  detain  the 
cargo  if  separated  from  the  yessel,  and  that  the  owner  had  a  right  to  take  the  cargo  ont 
of  the  vessel,  and  to  dispose  of  it  in  any  way  not  prohibited  by  law ;  and  in  case  of  its 
detention,  to  bring  an  action  of  replevin  therefor  in  the  state  conrt 

Error  on  a  judgment  rendered  by  the  supreme  court  for  the 
State  of  Rhode  Island. 

John  Slocum,  the  plaintiff  in  error,  was  surveyor  of  the  customs 
for  the  port  of  Newport,  in  Rhode  Island,  and  under  the  directions 
of  the  collector  had  seized  The  Venus,  lying  in  that  port,  with  a 
cargo  ostensibly  bound  to  some  other  port  in  the  United  States. 
The  defendants  in  error,  who  were  owners  of  the  cargo,  brought 
their  writ  of  replevin  in  the  state  court  of  Rhode  Island  for  the 
restoration  of  the  property.  The  defendant  pleaded  that  The  Venus 
was  laden  in  the  night,  not  under  the  inspection  of  the  proper  reve* 
nue  officers ;  and  that  the  collector  of  the  port,  suspecting  an  inten- 
tion to  violate  the  embargo  laws,  had  directed  him*  to  seize 
[  •  3  ]  and  detain  her  till  the  opinion  of  the  President  •  should  be 
known  on  the  case ;  and  concluded  to  the  jurisdiction  in 
this  court  The  same  matter  was  also  pleaded  in  bar.  To  both 
these  pleas  the  plaintiff  in  the  state  court  demurred,  and  the  defend- 
ants joined  in  demurrer.  Judgment  having  been  rendered  in  favor 
of  the  plaintiff  in  the  state  court,  the  cause  was  removed  into  this 
court  by  writ  of  error. 

The  Attorney  "General^  for  the  plaintiff  in  error. 

Hwfiier^  contra. 

[  *9  ]  •Marshall,  C.  J.,  delivered  the  opinion  of  the  court, 
and  after  stating  the  facts,  proceeded  as  follows :  — 

In  considering  this  case,  the  first  question  which  presents  itself  is 
this :  Has  the  constitution,  or  any  law  of  the  United  States,  been 
violated  or  misconstrued  by  the  court  of  Rhode  Island  in  exercising 
its  jurisdiction  in  this  cause  ? 

The  Judiciary  Act^  gives  to  the  federal  courts  exclusive  cognizance 
of  all  seizures  made  on  land  or  water.  Any  intervention  of  a  state 
authority  which,  by  taking  .the  thing  seized  out  of  the  possession  of 
the  officer  of  the  United  States,  might  obstruct  the  exercise  of  this 
jurisdiction,  would  unquestionably  be  a  violation  of  the  act ;  and 
the  federal  court  having  cognizance  of  the  seizure,  might  enforce  a 
redelivery  of  the  thing,  by  attachment  or  other  summary  process, 

^  1  Stats,  at  Large,  78. 
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against' the  parties  'wiio  should  devest  snch  a  possession.  The  party 
supposing  himself  aggrieved  by  a  seizure  cannot,  because  he  con- 
siders it  tortious,  replevy  the  property  out  of  the  custody  of  the 
seizing  officer,  or  of  the  court  having  cognizance  of  the  cause.  If  the 
officer  has  a  right,  under  the  laws  of  the  United  States,  to  seize  for 
a  supposed  forfeiture,  the  question,  whether  that  forfeiture 
has  been  actually  incurred,  belongs  exclusively  to  the  *{ed-  [  *  10  ] 
eral  courts,  and  cannot  be  drawn  to  another  forum ;  and  it 
depends  upon  the  final  decree  of  such  courts  whether  such  seizure  is 
to  be  deemed  rightful  or  tortious.  If  the  seizing  officer  should  refuse 
to  institute  proceedings  to  ascertain  the  forfeiture,  the  district  court 
may,  upon  the  application  of  the  aggrieved  party,  compel  the  officer 
to  proceed  to  adjudication,  or  to  abandon  the  seizure.  And  if  the 
seizure  be  finally  adjudged  wrongful,  and  without  reasonable  cause, 
he  may  proceed,  at  his  election,  by  a  suit  at  common  law,  or  in  the 
admiralty  for  damages  for  the  iUegal  act.  Yet,  even  in  that  case, 
any  remedy  which  the  law  may  afford  to  the  party  supposing  himself 
to  be  aggrieved,  other  than  such  as  might  be  obtained  in  a  court  of 
admiralty,  could  be  prosecuted  only  in  the  state  court  The  common 
law  tribunals  of  the  United  States  are  closed  against  such  applica- 
tions, were  the  party  disposed  to  make  them.  Congress  has  refused 
to  the  courts  of  the  Union  the  power  of  deciding  on  the  conduct 
of  their  officers  in  the  execution  of  their  laws,  in  suits  at  common 
law,  until  the  case  shall  have  passed  through  the  state  courts,  and 
have  received  the  form  which  may  there  be  given  it.  This,  however, 
being  an  action  which  takes  the  thing  itself  out  of  the  possession  of 
the  officer,  could  certainly  not  be  maintained  in  a  state  court,  if,  by 
the  act  of  congress,  it  was  seized  for  the  purpose  of  being  proceeded 
against  in  the  federal  court 

A  very  brief  examination  of  the  act  of  congress  will  be  sufficient 
for  the  inquiry,  whether  this  cargo  was  so  seized.  The  2d 
section  of  the  act,  *  pleaded  by  the  defendant  in  the  original  [  *  11  ] 
action,  only  withholds  a  clearance  from  a  vessel  which  has 
conunitted  the  offence  described  in  that  section.  This  seizure  was 
made  under  the  11th  section,  which  enacts,  ^  Thftt  the  collectors  of 
the  customs  be,  and  they  are  hereby  respectively  authorized  to  detain 
any  vessel  ostensibly  boimd  with  a  cargo  to  some  other  port  of  the 
United  States,  whenever,  in  their  opinion,  the  intention  is  to  violate 
or  evade  any  of  the  provisions  of  the  acts  laying  an  embargo,  until 
the  decision  of  the  President  of  the  United  States  be  had  there- 
upon.'' 

The  authority  given  respects  the  vessel  only.     The  cargo  is  in  no 
manner  the  object  of  the. act    It  is  arrested  in  its  course  to  any 
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other  port,  by  the  detention  of  the  vehicle  in  which  it  was  to  be 
carried ;  but  no  right  is  given  to  seize  it  specifically,  or  to  detain  it 
if  separated  from  that  vehicle.  It  remains  in  custody  of  the  officer, 
simply  because  it  is  placed  in  a  vessel  which  is  in  his  custody ;  but 
no  law  forbids  it  to  be  taken  out  of  that  vessel,  if  such  be  tiie  will 
of  the  owner.  The  cargoes  thus  arrested  and  detained  were  gener- 
ally of  a  perishable  nature,  and  it  would  have  been  wanton  oppression 
to  expose  them  to  loss  by  unlimited  detention,  in  a  case  where  the 
owner  was  willing  to  remove  all  danger  of  exportation. 

This  being  the  true  construction  of  the  act  of  congress,  the  owner 
has  the  same  right  to  his  cargo  that  he  has  to  any  other  property, 
and  may  exercise  over  it  every  act  of  ownership  not  prohibited  by 

law.     He  may,  consequently,  demand  it  from  the  officer 
[  •  12  ]  •in  whose  possession  it  is,  that  officer  having  no  legal  right 

to  withhold  it  from  him ;  and  if  it  be  withheld,  he  has  a 
consequent  right  to  appeal  to  the  laws  of  his  country  for  relief. 

To  what  court  can  this  appeal  be  made?  The  common  law 
courts  of  the  United  States  have  no  jurisdiction  in  the  case.  They 
can  afford  him  no  relief.  The  party  might,  indeed,  institute  a  suit 
for  redress  in  the  district  court  acting  as  an  admiralty  and  revenue 
court ;  and  such  court  might  award  restitution  of  the  property  unlaw- 
fully detained.  But  the  act  of  congress  neither  expressly,  nor  by 
implication,  forbids  the  state  courts  to  tsJce  cognizance  of  suits 
instituted  for  property  in  possession  of  an  officer  of  the  United 
,  States  not  detained  under  some  law  of  the  United  States  ;  conse- 
quently, their  jurisdiction  remains.  Had  this  action  been  brought 
for  the  vessel  instead  of  the  cargo,  the  case  would  have  been  essen- 
tially different  The  detention  would  have  been  by  virtue  of  an  act 
of  congress,  and  the  jurisdiction  of  a  state  court  could  not  have  been 
sustained.  But  the  action  having  been  brought  for  the  cargo,  to 
detain  which  the  law  gave  no  authority,  it  was  triable  in  the  state 
court. 

The  same  course  of  reasoning  which  sustains  the  jurisdiction  of 
the  court  of  Rhode  Island,  sustains  also  its  judgment  on  the  plea  in 
bar.  The  two  pl6as  contain  the  same  matter ;  the  one  concluding 
to  the  jurisdiction  of  the  court,  and  the  other  in  bar  of  the  action. 
In  examining  the  plea  to  the  jurisdiction,  it  has  been  shown  that  the 

officer  had  no  legal  right  to  detain  the  property ;  conse- 
[  *  13  ]  quently,  his  plea  was  *  no  sufficient  defence,  and  the  court 

misconstrued  no  act  of  congress,  nor  committed  any  error, 
in  sustaining  the  demurrer. 

Judgment  affirmed^  with  costs. 

S  W.  246 ;  6  H.  344. 
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2  W.  IS. 

Where  a  promissoiy  note  wu  giren  for  the  purchase  of  real  property,  held  that  the  fkllare/^ 

of  coQsideratioQ  through  defect  of  title  must  he  total,  in  order  to  constitate  a  good  defence 

to  an  action  on  the  note. 
Bat  where  the  note  is  given  with  foil  knowledge  of  the  extent  of  the  incumbrance,  and  the 

party  thus  consents  to  receiye  the  title,  its  defect  ia  no  legal  bar  to  an  action  on  the  note. 
Anj  partial  defect  in  the  title  or  the  deed  is  not  inquirable  into  by  a  court  of  law  in  an 

action  on  the  note ;  but  the  party  must  seek  relief  in  chanoeiy. 

Errok  to  the  ciicnit  court  of  the  United  States  for  the  District  of 
Colombia. 

James  Grreenleaf  instituted  a  suit  in  that  court  on  a  promissory 
note  executed  by  the  defendant,  who  pleaded  the  general  issue.  On 
the  trial,  the  defendant  gave  in  evidence  a  deed  executed  by  Pratt, 
Francis,  and  others,  by  James  Greenleaf^  their  attorney, 
*  conveying  to  him  a  lot  of  ground  in  the  city  of  Washing-  [  *  14  ] 
ton,  for  the  purchase  of  which  the  promissory  note  in  the 
declaration  mentioned  was  given.  He  also  gave  in  evidence  a  deed 
fiom  Morris,  Nicholson,  and  others,  to  Thomas  Law,  purporting  to 
be  a  mortgage  of  a  great  niunber  of  squares  and  lots  in  the  city  of 
Washington,  and,  among  others,  of  the  square  comprehending  the  lot 
pmchased  by  the  defendant,  together  with  the  proceedings  in  a  suit 
in  chancery,  instituted  by  the  said  Thomas  Law,  against  Pratt, 
Francis,  and  others,  in  which  a  decree  of  foreclosure  was  pronounced. 
He  then  produced  a  witness  who  proved,  that  at  the  time  of  the  sale 
ibe  lot  was  not,  in  his  opinion,  exclusive  of  improvements,  worth 
more  than  the  sum  mentioned  in  the  note. 

Upon  this  testimony,  the  counsel  for  the  defendant  moved  the 
court  to  instruct  the  jury,  that  if  they  believed  the  testimony,  the  law 
was  for  the  defendant,  which  instruction  the  court  refused  to  give, 
the  judges  being  divided  in  opinion  thereon.  The  counsel  for  the 
plainti£f  then  moved  the  court  to  instruct  the  jury  that  the  law  was 
for  the  plaintifil  which  opinion  the  court  also  refused  to  give,  being 
still  divided. 

The  counsel  for  the  plaintiff  then  produced  testimony  to  prove 
that  the  lot  of  ground,  in  payment  for  which  the  promissory  note 
mentioned  in  the  declaration  was  given,  had  been  sold  to  a  certain 
John  Biddy,  who  took  possession  thereof,  and  resided  thereon  dur^ 
ing  his  life;  that  after  his  death,  his  widow  continued  to  reside 

!• 
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[  *  15  ]  thereon  until  she  intennairied  *with  the  defendant^  and 
that  the  defendant  still  resides  thereon.  That  previous  to 
the  execution  of  the  promissory  note,  on  which  this  suit  is  instituted, 
he  received  full  and  complete  information  of  the  deed  of  mortgage  in 
the  foregoing  bill  of  exceptions  mentioned,  and  of  the  probable  effect 
of  that  deed.  That  with  this  knowledge,  after  consultation  and 
mature  consideration,  he  received  the  deed  for  the  lot,  and  gave  his 
promissory  note  for  the  purchase-money.  He  then  moved  the  court 
to  instruct  the  jury  that,  if  they  believed  the  facts  thus  stated 
on  testimony,  the  plaintiff  was  entitied  to  recover  in  this  action. 
But  the  court,  being  again  divided,  refused  to  give  the  opinion 
required. 

The  counsel  for  the  plaintiff  took  exceptions  to  the  proceedings  of 
the  court  in  each  point,  in  not  giving  their  opinions  as  asked.  The 
jury  found  a  verdict  for  the  defendant,  upon  which  judgment 
was  rendered,  and  the  cause  came  before  this  court  on  a  writ  of 
error. 

Jonesy  for  the  plaintiff  in  error. 

LatOy  contr^. 

[  *  16  ]       *  Marshajll,  C.  J.,  delivered  the  opinion  of  the  courtf 
and  after  stating  the  facts,  proceeded  as  follows  :•— 
On  the  first  exception,  it  has  been  argued  that  there  is  a  failure  of 
consideration,  which  constitutes  a  good  defence  in  tUs  action. 

Without  deciding  whether,  after  receiving  a  deed,  the  defendant 
could  avail  himself  even  of  a  total  failure  of  consideration,  the  court  is 
of  opinion  that,  to  make  it  a  good  defence,  in  any  case,  the  failure 
must  be  total  The  prior  mortgage  of  the  premises,  and  the  decree 
of  foreclosure,  do  not  produce  a  total  failure  of  consideration.  The 
equity  of  redemption  may  be  worth  something ;  this  court 
[  *  17  ]  cannot  say  how  much,  nor  is  the  inquiry  a  proper  *  one  in  a 
court  of  law  in  an  action  on  the  note.  K  the  defendant  be 
entitied  to  any  relief  it  is  not  in  this  action. 

But  if  any  doubt  could  exist  on  the  first  exception,  there  is  none 
on  the  second.  The  note  was  given  with  full  knowledge  of  the  case. 
Acquainted  with  the  extent  of  the  incumbrance,  and  its  probable 
consequences,  the  defendant  consents  to  receive  the  title  which  the 
plaintiff  was  able  to  make,  and  on  receiving  it  executes  his  note  for 
the  purchase-money.  To  the  payment  of  a  note  given  under  such 
circumstances,  tiie  existence  of  the  incumbrance  can  certainly  furnish 
no  legal  objection. 
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It  has  been  also  said  that  the  deed  is  defective.  If  it  be,  the 
defendant  may  require  a  proper  deed,  and  it  is  not  impossible  but 
there  may  be  dicnmstances  which  would  induce  a  court  of  equity  to 
enjoin  this  judgment  until  a  proper  deed  be  made.  But  the  objec- 
tioBs  to  the  deed  cannot  be  examined  in  this  action. 

Judgment  reversed. 
•  Otis  v.  Walter.  [  *  18  ] 

2  W.  18. 

In  leiznres  under  tho  Embargo  Laws,  the  law  itself  is  a  safficient  jasUflcation  to  the  seizing 
officer  where  the  discharge  of  dnty  is  the  real  motire,  and  not  the  pretext  for  detention, 
and  it  is  not  necessaiy  to  show  probable  canse. 

Bat  die  Embargo  Act  of  the  25th  of  April,  1808,  (2  Suts.  at  Large,  499,)  related  only  to 
Teasels  ostensibly  bound  to  some  port  in  the  United  States,  and  a  seiisure  after  the  tenni- 
natlon  of  the  Tojage  is  nnjostifiable;  and  no  farther  detention  of  the  cargo  is  lawful  than 
what  is  necessarily  dependent  on  the  detention  of  the  yessel. 

It  is  not  indispensable  to  the  termination  of  a  Toya^  that  the  yessel  shoold  airlTe  at  her 
original  destination ;  but  it  may  be  produced  by  stranding,  stress  of  weather,  or 
any  other  cause  inducing  *  her  to  enter  another  port  with  a  view  to  terminate  her  [  *19  ] 
Toyage  bond  Jide, 

But  if  A  yesael,  not  actnally  arriving  at  her  ppr(  of  original  destination,  excites  an  honest 
snspidon  in  the  mind  of  the  collector  that  her  demand  of  a  permit  to  land  the  cai^  was 
merely  colorable,  this  is  not  a  termination  of  the  voyage  so  as  to  preclude  the  right  of 
dstention. 

Ebsor  to  the  supreme  judicial  court  of  the  State  of  Massachusetts. 

This  was  an  action  of  trover  brought  in  the  state  court,  in  which 
Walter,  the  plaintiff  in  that  court,  recovered  of  Otis,  the  defendant  in 
that  court,  damages  for  the  conversion  of  sundry  articles  constituting 
the  cargo  of  a  vessel  called  The  Ten  Sisters.  The  defendant  in  the 
court  below,  collector  of  the  port  of  Barnstable,  in  Massachusetts, 
had  detained  the  vessel  under  suspicion  of  an  intention  to  violate  the 
embargo  laws,  (2  Stats,  at  Large,  451, 453, 473,499, 700,)  particularly 
the  act  of  the  25th  of  April,  1808,  s.  6  and  11.  The  vessel  sailed  £rom 
Ipswich  with  a  cargo  of  flour,  tar,  and  rice,  in  order  to  carry  the  same 
to  Barnstable,  or  to  a  place  called  Bass  River,  in  Yarmouth ;  and  pro- 
ceeded to  Hyannis,  in  the  collection  district  of  Barnstable.  On  her 
airival  there,  the  master  applied  to  the  collector  for  a  permit  to  land 
the  cargo,  which  was  refused  by  the  latter,  who  shortiy  afterwards 
seized  and  detained  the  vessel  under  the  above-mentioned  acts.  This 
detention  was  given  in  evidence  as  a  defence  to  the  action  under  the 
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general  issne,  and  the  chief  justice  of  the  sapreme  court  of  Massa- 
chusetts instructed  the  jury  <^  that  the  said  several  matters 

[  •  20  ]  and  things,  so  allowed  and  proved,  •were  not  sufficient  to 
bar  the  plaintiff  of  his  said  action,  nor  did  they  constitute 

or  amount  to  any  defence  whatever  in  the  action,"  &c.     Whereupon 

the  jury  found  a  verdict,  and  the  court  rendered  a  judgment  for  the 

plaintiff. 

The  Attamey-'Oeneralj  for  the  plaintiff 

Reed^  for  the  defendant. 

Johnson,  J.,  delivered  the  opinion  of  the  court  This  was  an 
action  of  trover,  brought  in  the  state  court  of  Massachusetts,  in 
which  Walter,  the  plaintiff  in  that  court,  recovered  of  Otis  damages 
for  the  conversion  of  sundry  articles  constituting  the  cargo  of  a  vessel 

called  The  Ten  Sisters. 
[  •  21  ]      *  Otis,  the  collector  of  Barnstable,  had  detained  the  vessel 

under  suspicion  of  an  intention  to  violate  the  embargo  laws. 
(Act  of  the  25th  of  April,  1808,  s.  6  and  11.) 

It  has  ahready  been  decided,  in  such  cases,  that  it  is  not  necessary 
to  show  probable  cause ;  that  the  law  confides  in  the  discretion  of 
the  collector,  and  is,  in  itself,  a  sufficient  justification,  when  the  dis- 
charge of  duty  is  the  real  motive,  and  not  the  pretext  for  detention. 
But  it  has  also  been  decided,  that  the  law  relates  only  to  vessels 
ostensibly  bound  to  some  port  in  the  United  States ;  that  a  seizure 
is  unjustifiable  after  the  termination  of  a  voyage;  and  that  no  further 
detention  of  the  cargo  is  lawful  than  what  is  necessarily  dependent 
upon  the  detention  of  the  vessel. 

In  this  case,  there  was  no  ground  for  charging  the  collector  with 
oppression  or  malversation;  and  the  only  point  insisted  on  in  the 
argument  was,  that  she  had  actually  terminated  her  voyage.  As  the 
clearance  is  not  in  evidence  in  the  cause,  we  axe  obliged  to  take  the 
termini  of  the  voyage  from  the  testimony  of  the  captain,  who  swears 
that  he  sailed  from  Ipswich  "with  a  cargo  of  tar,  flour,  and  rice,  to 
carry  the  same  to  Barnstable,  in  the  county  of  Barnstable,  or  to  a 
place  called  Bass  River,  in  Yarmouth,  in  said  county ; "  that  he 
"  proceeded  to  Hyannis,  in  the  district  of  Barnstable ;  that  on  his 
arrival  there  he  applied  for  a  permit  to  land,  which  was  refused  by 
the  collector,  who  in  a  day  or  two  afterward,  seized  the  vessel  and 

detained  her  under  the  embargo  acts."     Ipswich  lies  to  the 
[  •  22  ]  north  of  the  peninsula  •which  terminates  in  Cape  Cod; 

the  port  or  bay  of  Baxnstable  on  the  north  side  of  that 
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peninsula ;  Bass  River  and  Hyannis  Bay  on  the  south ;  all  of  them 
known  as  distinct  places,  but  all  lying  within  the  county  and  collect' 
^on  district  of  Barnstable.  And  although  Hyannis  Bay  lies  within 
the  district  of  Barnstable,  yet  to  reach  it  in  sailing  from  Ipswich, 
yon  must  pass  both  the  town  of  Barnstable  and  the  mouth  of  Bass 
River. 

The  defence  of  the  collector  in  the  state  court  was  founded  on  the 
authority  to  detain  vested  in  him  by  the  act  of  congress.  The 
instruction  of  the  chief  justice  of  that  State  was  in  these  words : 
^that  the  said  several  matters  and  things,  so  allowed  and  proved, 
were  not  sufficient  to  bar  the  plaintiff  of  his  said  action,  nor  did  they 
constitute  or  amount  to  any  defence  whatever  in  the  action." 

Instructions  couched  in  such  general  terms  may  serve  to  embarrass 
a  court  exercising  appellate  jurisdiction ;  but  it  is  a  mistake  to  sup- 
pose that  it  precludes  such  a  court  from  a  view  of  the  errors  which 
may  have  been  committed  on  the  trial 

It  has  before  been  decided,  that  it  only  obliges  this  court  to  look 
•through  the  whole  cause,  and  examine  if  there  be  nothing  in  it 
which  ought  to  have  called  forth  a  different  instruction -or  judgment 
In  this  case  we  are  of  opinion  that,  conformably  to  our  former  decis- 
ions, the  instruction  given  could  only  have  been  sanctioned  on  the 
supposition  that  the  vessel  had  actually  terminated  her  voyage.  But 
here  it  is  contended  that  this  court  stand  committed  by  an 
admission  *in  the  case  of  Otis  v.  Bacon,  7  C.  589;  that  a  [  *  23  ] 
destination  to  Barnstable  is  satisfied  by  an  arrival  in  Hyan- 
nis Bay. 

We  have  looked  into  the  record  in  that  case,  and  find  that  it  will 
support  no  such  inference.  It  is  true  that  Mudhole,  the  place  at 
which  the  vessel  had  arrived  in  that  case,  is  in  Hyannis  Bay.  But 
the  question  of  fact  did  not  arise,  for  the  collector  had  acquiesced  in 
the  termination  of  the  voyage  there,  by  actually  granting  a  permit  to 
land.  And  the  grant  of  the  permit  was  expressly  made  a  ground,  in 
the  state  court,  of  the  instruction  to  the  jury.  Now,  it  is  not  indis- 
pensable to  the  termination  of  the  voyage  that  the  vessel  should 
arrive  at  the  terminus  ad  quern  she  was  destined.  It  may  as  well  be 
produced  by  stranding,  by  stress  of  weather,  or  by  any  other  cause 
inducing  her  to  enter  another  port,  honestly,  with  a  view  to  terminate 
her  voyage.  But  if  a  vessel,  not  actually  arriving  at  her  port  of  desti- 
nation, excites  an  honest  suspicion  in  the  mind  of  the  collector,  that 
her  demand  of  a  permit  was  merely  colorable,  we  are  of  opinion  that 
this  can  neither  be  held  to  be  an  actual,  or  admitted  termination  of 
the  voyage,  so  as  to  preclude  the  right  of  detention.  Had  the  desti- 
nation in  this  case  been  generally  to  Barnstable,  or  the  town  of 
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Barnstable,  there  may  have  been  some  color  of  ground  for  aigniDg 
that  her  arrival  at  Hy annis  was  the  termination  of  her  voyage ;  bnt  as 
the  destination  was  expressly  to  Barnstable  or  Bass  River, 
[  *  24  ]  within  the  conniy  of  'Barnstable,  her  arrival  at  one  or  tiie 
other  of  those  places  was  indispensable  to  the  termination 
of  her  voyage,  supposing  her^really,  in  fact,  to  have  had  no  ulterior 
destination. 

But  a  destination  may  be  colorable,  and  intended  only  to  mask 
an  ulteric^  and  illegal  destination ;  and  hence,  we  are  of  opinion 
that,  unless  the  fact  be  conceded  by  some  such  unequivocal  act  as 
was  done  by  the  collector  in  the  case  of  Otis  v.  Bacon,  it  is  a  ques- 
tion which  ought  to  be  left  in  the  instruction  of  the  court  open  to 
the  jury.  And  that  if  any  positive  instruction  on  the  subject  had 
been  given  to  the  jury  in  tiiis  cause,  it  ought  to  have  been  in  favor 
of  the  defendant,  as  the  amval  in  Hyannis  Bay  would  not  have  been 
deemed  a  legal  termination  of  the  voyage,  either  on  a  policy  of 
insurance,  a  charter-party,  bottomry  bond,  or  any  other  maritime 
contract.  ^ 

A  majority  of  the  court  are,  therefore,  of  opinion,  tiiat  the  court 
of  Massachusetts  erred  in  this  case,  and  that  the  judgment  ought  to 
be  reversed. 

Stort,  J.,  did  not  sit  in  this  cause. 

Judgment  reversed. 

11  W.  192. 


[  *  25  ]  *  M'lvER  et  a/..  Lessees,  v.  Ragan  et  al. 

2  W.  25. 

VV-  S  ^^'  It  is  not  competent  for  the  ooort  to  eng^raft  exoeptions  upon  the  Statute  of  Limitations,  iq>on 

>  yP    ^  ^  (^  the  groand  that  ihej  are  within  the  same  equity  as  those  prorided  for  by  the  legislature. 

}  Lf,  l^  C  ^  ^ho  '^'^t  of  eyidence  necessary  to  support  a  title,  is  not  a  disability  to  sue,  within  the 

H  ^  <^  ?  meaning  of  the  statute  of  Tennessee. 

.\-:A./^  '  ^      Error  to  the  circuit  court  for  the  district  of  West  Tennessee. 

2  f  ..  " '  ^  The  plaintiflfe  in  error  brought  an  ejectment  in  that  court,  for  5,000 
acres  of  land,  in  possession  of  the  defendant,  Bagan,  and  on  the 
trial  gave  in  evidence  a  grant  £rom  the  State  of  North  Carolina,  of 
40,000  acres,  comprehending  the  lands  for  which  the  suit  was  insti« 
tuted. 
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The  defendants  claimed,  under  a  junior  patent  to  Mabane,  and 
a  possession  of  seven   years  held  by  Ba^an,  which,  by 
the  statutes  of  North  Carolina  and  *  Tennessee,  constitutes  [  *  26  ] 
a  bar  to  the  action,  if  the  possession  be  under  color  of  title. 

To  repel  this  defence,  the  plaintiffs  proved  that  no  comer  or  course 
of  the  grant,  under  which  they  claimed,  ^wte  marked,  except  the 
beginning  comer.  That  the  beginning,  and  nearly  the  whole  land, 
and  all  the  comeis,  except  one,  were  within  the  Indian  boundary, 
being  part  of  the  lands  reserved  by  treaty  for  the  Cherokee  Indians. 
These  lands  were  not  ceded  to  the  United  States,  until  the  year 
1806,  within  seven  years  from  which  time  this  suit  was  instituted. 
But  the  land,  in  possession  of  the  defendant,  Bagan,  and  for  which 
ibis  ejectment  was  brought,  did  not  lie  within  the  Indian  boundary. 

The  laws  of  the  United  States  prohibited  all  persons  firom  survey- 
ing  or  marking  any  lands  within  the  country  reserved  by  treaty  for 
the  Indians.^ 

Upon  this  testimony,  the  counsel  for  the  plaintiflEB  requested  the 
eourt  to  inslaruct  the  jury,  that  ^  the  act  of  limitations  would  not  run 
against  the  plainti£b,  for  any  part  of  the  said  tract,  although  such 
part  should  be  out  oi  the  Indian  boundary,  until  the  Indian  title  was 
extinguished  to  that  part  of  the  tract  which  includes  the  beginning 
comer,  and  the  lines  running  firom  it,  so  as  to  enable  them  to  survey 
their  land,  and  prove  the  defendant  to  be  within  their  grant"  But 
the  judge  instracted  the  jury  that,  ^  although  the  Indian  boundary 
included  the  beginning  comer,  and  part  of  the  lines  of  the  said  tract, 
yet,  if  the  defendants  had  actual  possession  of  part  of  the  said  tract, 
not  so  included  within  the  said  Indian  boundary,  and 
retained  possession  thereof  for  seven  *  years  without  any  [  *  27  ] 
suit  being  commenced,  the  plaintiff  would  thereby  be  barred 
firom  a  recovery." 

Swaam  and  Campbell^  for  the  plaintifib  in  error  and  in  ejectment. 

Jones  and  lluymasy  contra. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  [  *  28  ] 
and,  after  stating  the  facts,  proceeded  as  follows :  — 

It  is  contended,  by  the  plaintiffs  in  error,  that  the  judge  miscon- 
strued the  law  in  his  instructions  to  the  jury. 

The  case  is  admitted  to  be  within  the  act  of  limitations  of  the 
State  of  Tennessee,  and  not  within  the  letter  of  the  exceptions.    But 

1 1  Stats,  at  Lax^,  470,  745 ;  2  Stats,  at  Lai^,  141. 
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it  is  contended  that,  as  the  p]aintif&  were  disabled,  by  statute,  from 

surveying  their  land,  GUid,  consequently,  from  prosecuting 

[  *  29  ]  this  suit  with  effect,  they  must  be  excused  from  *  bringing 

it ;  and  are  within  the  equity,  though  not  within  the  letter 

of  the  exceptions. 

The  Statute  of  Ldmi&tions  is  intended,  not  for  the  punishment  of 
those  who  rieglect  to  assert  their  rights  by  suit,  but  for  the  protection 
of  those  who  have  remained  in  possession  under  color  of  a  title 
believed  to  be  good.  The  possession  of  the  defendants  being  of 
lands,  not  within  the  Indian  teiritory,  and  being  in  itself  legal,  no 
reason  exists,  as  connected  with  that  possession,  why  it  should  not 
avail  them  and  perfect  their  title  as  intended  by  the  act 

The  claim  of  the  plaintiffs  to  be  exempted  from  the  operation  of 
the  act  is  founded,  so  far  as  respects  this  point,  not  on  the  character 
bf  the  defendants'  possession,  but  on  the  impediments  to  the  assertion 
of  their  own  title. 

Wherever  the  situation  of  a  party  was  such  as,  in  the  opinion  of 
the  legislature,  to  furnish  a  motive  for  excepting  him  from  the  opera- 
tion of  the  law,  the  legislature  has  made  the  exception.  It  would  be 
going  far  for  this  court  to  add  to  those  exceptions.  It  is  admitted 
that  the  case  of  the  plaintiffs  is  not  within  them,  but  it  is  contended 
to  be  within  the  same  equity  with  those  which  have  been  taken  out 
of  the  statute ;  as  where  the  courts  of  a  country  are  closed  so  that  no 
suits  can  be  instituted. 

This  proposition  cannot  be  admitted  The  difficulties  under 
which  the  plaintiffs  labored  respected  the  trial,  not  the  institution  of 
their  suit  There  was  no  obstruction  to  the  bringing  of  this  ejects- 
ment  at  an  earlier  day.  If,  at  the  trial,  a  survey  had  been 
[  *  30  ]  *  found  indispensable  to  the  justice  of  the  cause,  the  sound 
discretion  of  the  court  would  have  been  exercised  on  a 
motion  for  a  continuance.  Had  such  a  motion  been  overruled,  the 
plaintiffs  would  have  been  in  the  condition  of  all  those  who,  from 
causes  which  they  cannot  control,  are  unable  to  obtain  that  testimony 
which  will  establish  their  rights.  If  this  difficulty  be  produced  by 
the  legislative  power,  the  same  power  might  provide  a  remedy ;  but 
courts  cannot,  on  that  account,  insert  in  the  Statute  of  Limitations  an 
exception  which  the  statute  does  not  contain.  It  has  never  been 
determined  that  the  impossibility  of  bringing  a  case  to  a  successful 
issue,  from  causes  of  uncertain  duration,  though  created  by  the  legis- 
lature, shall  take  such  case  out  of  the  operation  of  the  act  of  limita^ 
tions,  unless  the  legislature  shall  so  declare  its  will. 

It  has  also  been  contended,  that  in  tUs  case  the  possession  is  not 
under  color  of  titie. 
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The  ejectoient  was  served  on  Bagan,  who  was  the  tenant  in  pos- 
session, and,  on  bis  motion,  David  Mabane  and  John  Thomson, 
executors  of  the  last  will  and  testament  of  James  Mabane,  deceased, 
and  landlords  to  the  said  Henry  Bagan,  were  admitted  as  defendants 
with  him  in  the  cause.  At  the  trial,  they  produced  a  grant  for  the 
land  in  controversy  to  James  Mabane,  and  proved,  ^'that  Ragan 
took  possession  of  the  same,  under  James  Mabane,  the  grantee,  in 
1804,  and  continued  to  occupy  the  same  ever  since." 

It  is  argued  that,  though  Ragan  is  stated  to  have  taken 
possession  under  Mabane,  he  is  not  stated  to  *  have  con-  [  *  31  ] 
tinned  that  possession  under  Mabane,  and  this  court  will 
not  presume  that  he  did  so.     Without  such  presumption,  his  posses- 
sion, it  is  said,  would  not  be  under  color  of  title,  and  consequently, 
would  be  no  bar  to  the  action,  according  to  the  statute  of  Tennessee. 

The  court  cannot  yield  its  assent  to  this  hypercriticism  on  the 
language  of  the  exceptions.  The  representatives  of  Mabane  came 
in  as  defendants,  and  plead  the  general  issue.  They  are  stated  on 
Use  record  to  be  the  landlords  of  Ragan.  When  Ragan  is  said  to 
have  taken  possession  under  Mabane,  and  to  have  continued  to 
occupy  the  land,  the  fair  inference  is  that  the  possession  was  con- 
tinued under  the  same  right  by  which  it  was  originally  taken. 
Neither  the  statement  of  the  counsel,  nor  the  opinion  of  the  court 
turns,  in  any  degree,  on  the  nature  and  character  of  Ragan's  posses- 
sion, but  on  the  disability  of  the  plaintiffs  to  survey  their  land.  For 
all  these  reasons  this  court  is  decidedly  of  opinion,  that  the  posses- 
fflon  of  Bagan  was  the  possession  of  Mabane,  and  was  under  color  of 
title. 

JudgmefU  affirmed. 

12  P.  657 ;  9  H.  522. 


•  Hunter  et  oL  v  Bryant.  [  *  32  ] 

2  W.  32. 

Where  a  testator  had  giyen  a  bond  to  vest  in  trustees  for  his  intended  wife  a  snm  of  money, /^  £ 
and  die  interest,  for  her  maintenance,  and  the  marriage  was  solemnized,  and  by  his  will  the/^;f . 
testator  made  a  proyision  for  his  wife,  it  yras  held,  under  the  circumstances,  that  the 
beqaest  was  in  lien  of  the  settlement,  but  that  the  yrife  had  her  election  to  take  either. 

Actual  maintenance,  by  the  husband,  is,  in  general,  a  satisfaction  of  a  promise  by  him  to 
pay  an  annual  sum  for  maintenance,  if  the  parties  live  together,  and  no  claim  for  the 
annual  sum  la  made. 

VOL.  IV.  2 


-f^' 


v^r 
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[  *  33  ]      *  AppEAii  from  the  dicuit  oonit  for  the  district  of  Pennsyl- 
vania. 

Key  and  Hapkinson,  for  the  appellants,  and  defendants. 
Jonesy  for  the  plaintiiSs  and  respondents. 

Johnson,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  &om  a  decree  in  equity,  in  the  district  of  Penn- 
sylvania, on  a  bill  filed  by  Thomas  Y.  Bryant,  against  the  legal 
representatives  of  John  Hare. 

The  object  of  the  bill  is  to  charge  the  lands  of  Andrew  Hare,  now 
deceased,  through  John  Hare,  to  the  appellants,  defendants  in  the 
court  below,  with  the  payment  of  a  bond  for  $5,000  and  interest, 
given  by  Andrew  Hare,  in  contemplation  of  marriage  with  Margaret 
Bryant,  the  mother  of  John  Hare. 

The  land  Ues  partly  in  the  State  of  Kentucky,  and  partly  in  the 
Mississippi  territory,  and  five  of  the  defendants  live  in  the  State  of 
Pennsylvania,  the  sixth  in  the  State  of  Virginia.  The  biU 
[  *  34  ]  was  originally  *  filed  against  all  six  of  the  legal  representa- 
tives of  John  Hare;  but  the  name  of  Mary  Dickenson,  the, 
resident  in  Virginia,  being  stricken  out  by  leave  of  court,  five  only 
were  made  defendants  below. 

The  bond  is  executed  to  George  Hunter  and  William  Hunter,  two 
of  these  appellants.  The  penalty  is  in  the  usual  form,  and  bears 
date  the  10th  of  November,  1789.  The  condition  is  in  these  wcvds : 
**  Whereas,  by  the  permission  of  God,  a  marriage  is  intended  to  be 
had  and  solemnized  between  the  above  bound  Andrew  Hare,  and 
Margaret  Bryant,  of  the  city  of  Philadelphia,  spinster,  and  the  said 
Andrew  Hare,  in  consideration  of  the  said  marriage,  and  to  secure  a 
decent  and  competent  support  to  and  for  his  said  intended  wife,  as 
well  during  the  marriage  as  after  his  death,  in  case  she  should  sur- 
vive him,  and  to  all  and  every  the  child  or  children  which  may  be 
born  of  the  said  marriage,  in  case  he  should  survive  her,  hath  agreed 
that  the  sum  of  5,000  Mexican  dollars,  part  of  the  estate  whereof,  by 
the  blessing  of  God,  he  is  now  possessed,  and  the  interest  and 
income  thereof  accruing  annually,  should  be  vested  in  trustees,  for 
the  sole  and  separate  use  of  the  SEud  Margaret  Bryant,  his  intended 
wife,  or  the  children  born  of  her  body,  in  the  manner  hereinafter 
mentioned.  Now,  the  conditions  of  the  above  obligation  is  such, 
that  if  the  said  Andrew  Hare  do,  and.  shall,  within  the  time  of  his 
life,  or  within  the  term  of  one  year  after  the  marriage  shall  take 
effect,  (whichsoever  of  the  said  terms  shall  first  expire,)  convey  and 
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assuie  to  the  above-named  Cteorge  and  William  Hunter, 
the  next  *  Mends  of  the  said  Margaret  Bryant,  and  trustees  [  *  35  ] 
by  her  for  this  special  purpose  chosen,  or  the  survivor  of 
them,  or  his  heirs,  executors,  administrators  or  assigns,  some  good 
estate,  real  or  personal,  sufficient  to  secure  the  payment  of  300 
Mexican  dollars,  as  aforesaid,  to  the  trustees,  or  the  survivor  of  them, 
on  every  the  10th  day  of  November,  in  every  year  after  the  date 
hereof,  for  the  sole  and  separate  use  of  the  said  Margaret,  his 
intended  vnfe,  during  the  intended  marriage ;  which  annual  payment 
shall  be  at  her  own  disposal,  and  shall  be  paid  upon  her  own  orders 
or  receipts,  independent  and  free  from  the  intermeddling  charge  or 
control  of  her  said  intended  husband,  and  shall  not  be  liable  to  any 
of  his  contracts,  debts,  or  engagements  whatsoever,  and  also  suffi- 
cient to  secure  the  payment  of  the  sum  of  $5,000  as  aforesaid,  to  and 
for  the  sole  use  of  the  said  Margaret,  in  case  she  shall  survive  her 
said  intended  husband,  to  be  paid  to  the  said  trustees,  or  the  sur- 
vivor of  them,  for  her  use,  within  six  months  next  after  the  death  of 
her  said  intended  husband,  and  in  case  of  her  death  before  her 
said  intended  husband,  to  be  paid  to  the  said  trustees,  or  the  survivor 
of  them,  for  the  use  of  all  and  every  of  the  child  or  children  of  the 
said  Margaret,  to  be  born  in  pursuance  of  the  intended  marriage,  to 
be  equally  divided  amongst  them,  if  more  than  one,  but  if  but  one, 
then  the  whole  to  the  use  of  the  said  one.  Or,  if  the  said  Andrew 
Hare  shall  die  before  the  said  Margaret,  and  by  his  testament  and 
last  will  shall,  within  the  said  year  from  the  date  hereof, 
give  and  bequeathe  to  her  such  estates,  legacies,  *  bequests,  [  *  36  ] 
and  provisions,  as  shall  be  frdly  adequate  to  the  provisions 
here  intended  to  be  made  for  her,  and  her  child  or  children ;  then, 
and  in  either  of  the  said  cases,  the  above  written  obligation  shall  be 
void,  otherwise  the  same  shall  remain  in  full  force  and  virtue  at  law, 
in  this  State  of  Pennsylvania,  and  in  all  other  states  or  kingdoms 
whatever" 

The  marriage  accordingly  took  effect,  and  except  when  the  husband 
was  necessarily  absent,  in  prosecution  of  his  business  as  a  merchant, 
the  parties  lived  constantly  together  in  great  harmony,  and  in  a  style 
fully  consonant  with  the  husband's  resources.  In  1793,  he  established 
himself  in  Lexington,  Kentucky,  and  was  engaged  in  mercantile 
transactions  until  his  death,  which  happened  in  1799. 

By  his  will,  Andrew  Hare  devised  a  t^act  of  1,000  acres  of  land 
lying  in  the  Mississippi  Territory,  to  his  son  John,  in  fee.  A  tract  of 
10,000  acres  in  the  State  of  Kentucky  equally  between  his  wife  and 
son,  with  a  devise  over  to  her  in  fee  of  the  son's  moiety  if  he  died 
before  he  attained  "  the  lawful  age  to  will  it  away."     And  the  rest 
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and  residue  of  his  estate,  real  and  personal,  he  gives  to  be  equally 
divided  between  his  wife  and  son,  with  the  same  contingent  devise 
over  to  her  as  is  given  with  regard  to  the  Kentucky  tract  of  10,000 
acres.  The  value  of  the  property  thus  devised  to  her,  independent 
of  the  contingent  interest  which  has  since  fallen,  might  reasonably 
have  been  estimated  at  the  time  of  the  testator's  death  at  about  five 
thousand  doUars. 

In  1801,  about  eighteen  months  after  the  husband,  the 
[  •  37  ]  wife  died ;  after  having  made  a  nuncupative  *  will,  by  which 

she  devised  all  her  estate,  ^  whether  vested  in  her  by  the 
will  of  Andrew  Hare,  her  deceased  husband,  or  otherwise,"  to  be 
divided  between  her  son  John  and  the  complainant  below,  Thomas  Y. 
Bryant,  with  a  contingent  devise  of  the  whole  to  the  survivor. 

John  Hare  died,  aged  about  eleven  years ;  and  under  this  nuncupa- 
tive will  it  is,  that  Thomas  Y.  Bryant  derives  his  right  to  this  bond. 
According  to  the  laws  of  Kentucky,  this  will  was  not  sufficient  to 
pass  the  landed  estate  of  Margaret  Hare,  but  it  is  good  as  to  the 
personal  estate,  including  the  bond,  which  was  the  subject  of  this 
suit. 

The  defence  set  up  in  the  answer  below  is,  that  the  provision  made 
in  the  will  of  the  husband  for  his  wife  must  be  taken  in  satisfaction 
of  this  bond,  inasmuch  as  he  would  otherwise  have  left  his  child, 
who  ought  to  have  been,  and  evidently  was,  the  primary  object  of 
his  care,  probably  destitute  of  support.  And  this  court  unanimously 
acquiesce  in  the  correctness  of  this  reasoning.  For,  every  bequest  is 
but  a  bounty,  and  a  bounty  must  be  taken  as  it  is  given.  Positive 
words  are  not  indispensably  necessary  to  attach  a  condition.  It  may 
arise  from  implication,  and  grow  out  of  a  combination  of  circum- 
stances which  go  to  show,  that,  without  attaching  such  condition  to 
a  bequest,  the  primary  views  and  prominent  duties  of  the  testator 
will  be  pretermitted.  In  this  case,  in  addition  to  the  striking  improb- 
ability of  the  testator's  intending  to  leave  his  child  destitute,  or  even 

dependent,  there  are  two  circumstances  which  tend  to  show 
[  *  S8  ]  that  the  testator  had  no  expectation  •that,  in  addition  to  the 

provision  for  his  widow,  his  estate  was  to  be  made  liable 
for  this  heavy  debt.  First,  the  condition  of  the  bond  holds  out  the 
alternative  of  making  provision  by  will,  in  satisfaction  of  it  And, 
although  we  do  not  accede  to  the  construction  contended  for,  that 
this  necessarily  extended  to  his  whole  life,  but  think  it  was,  in  legal 
strictness,  limited  by  the  latter  words  of  the  condition,  to  his  death 
within  one  year,  yet  the  words  in  the  prior  part  of  the  condition 
"  within  the  term  of  his  life,"  were  well  calculated  to  excite  in  the 
mind  of  a  man,  whose  habits  of  thinking  had  not  been  corrected  by 
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technical  exercise,  an  idea  that  he  was  legally,  as  well  as  conscien- 
tionsIy<  complying  wilii  his  obligation  when  executing  this  wilL 
Secondly,  the  principal  part  of  his  bounty  to  his  wife  consists  of  the 
one  half  of  the  rest  and  residue  of  his  estate,  with  a  contingent 
devise  over  to  her  of  the  other  half,  on  the  decease  of  his  son ;  thus 
disposing  of  the  whole,  and  giving  to  her  the  one  half  of  the  natural 
and  ordinary  fund  for  the  payment  of  this  bond ;  a  disposition  of 
his  effects  that  would  have  been  idle  under  the  supposition  that  this 
bond  was  to  be  exacted  of  his  estate. 

But,  in  the  actual  state  of  the  rights  and  interests  of  these  parties, 
at  least  in  the  view  which  this  court  takes  of  them,  this  question 
becomes  a  very  immaterial  one.  For,  the  complainant,  Bryant, 
acquires  nothing  of  the  estate  of  Andrew  Hare,  under  the  will  of 
Mrs.  Hare,  but  that  part  of  the  personalty  which  she  acquired  under 
the  residuary  bequest  of  her  husband.  And  this  being 
unquestionably  the  *  fund  first  to  be  applied  to  the  payment  [  *  39  ] 
of  debts,  it  must,  in  his  hands,  be  first  subjected  to  the 
payment  of  this  debt.  It  is  only  as  connected  with  Mrs.  Hare's 
acquiescence  or  election  to  take  under  the  will,  that  the  question  of 
satisfaction  becomes  material.  In  which  case  we  should  be  bound 
to  dismiss  the  biH  altogether,  on  the  ground  of  satisfaction.  But 
here  we  are  of  opinion,  that  the  evidence  of  election  is  not  sufficient 
to  bind  Mrs.  Hare.  That  she  was  perfectiy  at  liberty  to  reject  the 
provision  under  the  will  of  her  husband,  and  rest  alone  on  her  bond, 
is  unquestionable.  And  if  this  election  was  never  deliberately  made, 
in  her  lifetime,  there  can  be  no  reason  for  denying  the  extension  of 
it  to  her  representative,  Bryant  He  now  makes  that  election  in 
demanding  the  payment  of  this  bond,  and  we  conceive  that  nothing 
unequivocally  expressive  of  that  election  has  before  occurred,  at 
least  nothing  that  ought  to  preclude  it.  If  the  will  had  expressly 
given  the  property  devised  to  her  in  satisfaction  of  this  bond,  she 
would  have  been  put  on  her  guard,  and  more  cautious  conduct  might 
have  been  required  of  her;  but,  although  a  court  may  raise  the 
implication,  she  was  not  bound  to  do  it,  and  her  mind  was  not 
necessarily  led  to  an  election.  It  is  true  that  in  her  will  she  notices 
the  property  acquired  under  her  husband's  will ;  but  this  is  perfectiy 
consistent  with  the  idea  that  she  took,  under  her  husband's  will, 
something  in  addition  to  her  interests  under  the  bond  independent 
of  that  wilL  We  are  therefore  of  opinion,  that  the  complainant  is 
entitied  to  satisfaction  of  this  bond ;  and  as  in  the  course 
of  events,  the  interests  of  *  the  obligees,  who  stood  in  the  [  *  40  ] 
relation  of  trustees  to  Margaret  Bryant,  have  become 
hostile  to  those  of  the  cestui  que  trusty  he  must  have  the  aid  of  this 

2» 
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court  to  enforce  it.  The  only  questions,  then,  are,  how  the  bond 
shall  be  stated,  and  how  the  money  shall  be  raised.  And  here  the 
question  occurs,  on  the  aUowance  of  interest  during  the  husband's 
lifetime. 

On  this  subject,  the  majority  of  the  court  is  satisfied  that  actual 
maintenance  is  equivalent  to  the  payment  of  a  sum  secured  for 
separate  maintenance.  It  is  true,  the  husband  cannot  claim  his 
election ;  but  if  the  wife  and  her  trustees  never  demand  it,  it  is 
considered  as  an  acquiescence,  or  waiver,  on  their  part,  and  this 
court  will  not  afterwards  enforce  payment  (2  P.  Wms.  84 ;  3  P. 
Wms.  355;  2  Atkins.  84;  4  Bro.  Ch.  Gas.  326.)  In  the  present 
case,  there  is  nothing  in  the  bond  that  holds  out  the  idea  of  making 
this  interest  an  accumulating  fund ;  no  demand  of  a  settlement  was 
ever  made ;  the  parties  lived  together  in  perfect  harmony,  and  the 
wife  was  maintained  in  a  style  fully  adequate  to  the  provision  stipu- 
lated for.  This  bond  was  intended  as  a  provision  against  the  hus- 
band's inability  or  unwillingness  to  maintain  his  wife ;  but  whilst 
steadily  pursuing  his  avocation  as  a  merchant,  and  faithfully  dis- 
charging his  duties  as  a  husband,  the  reasonable  conjecture  is,  that 
it  was  thought  really  best  for  his  family  not  to  withdraw  so  large  a 
sum  from  his  small  capital.  If  the  trustees  or  the  wife  had 
[  *  41  ]  desired  that  the  settlement  should  be  made  *  in  pursuance 
of  the  condition,  they  might  have  demanded  it,  and  enforced 
a  compliance  at  law  or  in  equity.  We,  therefore,  think  that  interest 
on  the  bond  is  not  to  be  computed  during  the  husband's  life. 

The  only  remaining  question  is,  how  the  money  is  to  be  raised,  or 
on  what  funds  the  bond  is  to  be  charged.  And  here  there  can  be  no 
doubt  that  the  first  fund  to  be  exhausted  is  the  residue  of  the  estate; 
and  of  this,  the  personal  residue  first  in  order.  This,  of  course, 
sweeps  all  that  part  of  Andrew  Hare's  estate  that  Bryant  acquired 
under  the  will  of  Mrs.  Hare ;  and  included  in  this,  we  find  Hustin's 
bond  for  $3,272.86.  The  one  half  of  this  bond  was  decreed  in  the 
court  below  to  be  an  equitable  offset  against  Hare's  bond.  All  we 
know  on  the  subject  of  this  offset  is  extracted  from  the  confessions 
of  the  complainant  himself.  From  these  it  appears  that  the  testator, 
Hare,  held  a  bond  of  Hustin's  for  the  delivery  of  a  quantity  of  pork. 
This  bond  it  was  purposed  to  exchange  for  one  for  the  delivery  of  a 
quantity  of  tobacco ;  and  the  testator,  in  his  lifetime,  dispatched  the 
complainant  as  his  agent,  with  instructions  to  effectuate  the  ex- 
change. To  enable  him  to  do  so,  he  assigned  the  bond  for  the  pork 
to  the  complainant,  instead  of  executing  a  common  power  of  attor- 
ney. Whilst  absent  for  this  purpose,  and  before  he  had  completed 
the  arrangement  with  Hustin,  Hare  died ;  and  Bryant  proceeded  no 
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farther,  until  he  had  consulted  Mrs.  Hare  and  Mr.  Todd,  as  executrix 
and  executor  of  the  will  of  Hare,  on  the  propriety  of  proceeding. 
"On  conferring  with  Mrs.  Hare,  and  advising  with  Mr. 
Todd,"  to  use  Bryanf  s  own  •equivocal  language,  he  effect-  [  *  42  ] 
ed  a  negotiation,  and  having  received  the  tobacco,  took  it 
down  to  New  Orleans,  where,  not  meeting  with  a  ready  sale,  he 
deposited  it  with  one  Moore,  the  factor  and  correspondent  of  Hare, 
in  his  lifetime.  He  took  Moore's  receipt  for  the  tobacco  so  deposited, 
and  aU  that  we  are  told  of  the  transaction  subsequently  is,  that  at 
the  instance  of  Mr.  Todd,  he  assigned  that  receipt  to  some  house 
under  the  firm  of  John  Jordan  and  Co. ;  but  who  they  were,  or  what 
finally  became  of  the  tobacco,  the  case  does  not  show;  and,  for 
aught  that  appears  to  us,  the  proceeds  of  that  adventure  may  at  this 
day  lie  in  the  hands  of  the  factor,  subject  to  the  order  of  the  executor 
of  Andrew  Hare. 

The  court  below  thought  these  facts  sufficient  to  charge  Mrs.  Hare 
with  one  half  the  amount  of  Hustin's  bond.  But  this  court  are  of 
opinion  that  the  evidence  is  not  sufficient  for  them  to  decide  finally 
on  the  subject.  Although  it  be  generally  true,  that  the  executor, 
who  by  taking  an  inferior  security,  or  unreasonably  extending  time 
of  payment,  brings  a  loss  upon  his  testator's  estate,  shall  himself 
be  liable,  yet  there  are  many  objections  to  applying  that  principle 
to  this  case.  The  executor,  who  takes  charge  of  the  afiiurs  of  a 
man  in  trade,  must  necessarily,  on  the  winding  up  of  his  affairs,  be 
allowed  a  reasonable  latitude  of  discretion ;  and  in  general,  where 
there  is  manifest  fidelity,  diligence,  and  ordinary  judgment  displayed, 
this  court  will  always,  with  some  reluctance,  enforce  the  rigid  rules 
which  courts  have  been  obliged,  for  the  protection  of  estates,  to 
'  impose  upon  the  conduct  of  executors.  In  the  principal 
case,  the  language  of  Thomas  Bryant  is  *by  no  means  [  *  43  ] 
positive  as  to  the  consent  of  either  the  executor  or  execu- 
trix, to  this  transaction.  He  says  that  he  did  it "  after  conferring 
with  Mrs.  Hare,  and  advising  with  Mr.  Todd,"  But  it  does  not 
follow  that  either  of  them  assented  because  they  were  consulted,  or 
that  they  did  any  thing  more  than  express  an  opinion  on  the  expedi- 
ency of  the  measure.  Neither  of  them  had  then  qualified,  nor  was 
it  at  all  certain  that  they  would  qualify,  and  the  only  person  then 
empowered  to  act  on  this  subject  was  Bryant  himself;  who,  by 
virtue  of  the  assignment  which  he  held,  possessed  a  power  which 
legally  survived  his  principal.  Under  this  assignment  it  was  that 
the  negotiation  was  effected,  and  not  by  virtue  of  any  power  derived 
to  him  from  the  supposed  assent  of  the  executrix.  Moreover,  admit- 
ting the  consent  of  the  executrix,  it  is  still  doubtful  whether  any 
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change  of  secority  did  in  tBuct  take  place.  For,  Hustin  still  remained 
the  debtor — the  articles  of  agreement  substituted  for  the  original 
bond,  bear  the  aspect  of  the  purchase  of  a  bond  rather  than  the 
relinquishment  of  an  advantage ;  the  greater  part,  if  not  the  whole 
balance,  of  the  original  debt,  was  also  payable  in  tobacco ;  and  if  the 
loss  finally  sustained  proceeded,  as  is  probable,  from  the  insolvency  of 
the  factor,  and  not  the  reduced  value  of  the  commodity,  this  was  by 
no  means  a  necessary  consequence  of  the  change.  Upon  the  whole, 
we  are  of  opinion  that  the  estate  of  Margaret  Hare  ought  not  in 
this  mode,  and  upon  the  evidence  now  before  us,  to  be  charged  with 

any  part  of  Hustin's  debt  For  aught  we  know,  Bryant 
[  •  44  ]  may  himself  be  liable  for  the  whole,  •by  pieans  of  his 

mismanagement  in  the  agency,  or  it  may  be  in  the  power 
of  the  defendants  to  prove  such  acts  of  the  executrix  as  may  amount 
to  a  devastavit.  On  these  points  we  do  not  mean  to  express  an 
opinion,  or  prejudice  the  rights  of  the  appellants ;  we  only  mean  to 
decide  that  the  evidence  in  this  case  is  not  sufficient  to  sustain  this 
discount. 

.  After  having  settled  these  principles,  the  decree  below  must  be 
reversed,  and  the  case  remanded  for  such  further  proceedings  as  are 
necessary  to  carry  into  effect  the  views  of  this  court  But  as  only 
five  sixths  of  the  land  are  represented  in  this  court,  we  can  decree 
for  only  five  sixths  of  the  balance  of  the  bond.  After  .applying  to 
it  the  residuary  personal  estate,  for  the  balance  the  complainant  will 
have  to  pursue  his  remedy  against  Mary  Dickenson,  unless  the  repre- 
sentatives shall  have  the  prudence  voluntarily  to  join  in  any  sales  of 
land  that  may  be  made  under  this  decree. 

[  *  45  ]  Decrecy  accordingly. 


Duval  v.  Craig  et  aL 

2  W.  45. 

4/  ^'^  A  y     Variances  between  the  writ  and  declaration  cannot  be  taken  advantage  of  by  general  de* 
r    '^.^  y  murrcr. 

If  a  coyenantor  add  after  his  name  the  words  "as  tmstee,  &c."  thej  do  not  affect  his 
^  personal  liability  to  the  covenantee. 

A  covenant  to  warrant  against  all  persons  claiming  under  the  grantors,  was  held  to  be  dis* 
tinct  fcom  another  covenant  to  warrant  generally,  and  a  stipulation  annexed  to  the  latter 
to  make  good  a  breach  by  other  lands,  was  held  inapplicable  to  the  former. 
A  covenant  against  incumbrances  by  the  covenantors,  includes  several,  as  well  as  joint 
incumbrances. 
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An  aTennent,  that  by  reason  of  an  incnmbrance  the  covenantee  has  been  prevented  ftom 
enjoying  any  part  of  the  premises,  is  a  sufficient  assignment  of  a  breach  of  a  covenant 
against  incombrances. 

Error  to  the  circuit  court  for  the  district  of  Kentucky.  The 
fecte,  upon  which  the  questions  decided  turned,  are  stated  in  the 
opinion  of  the  court  The  covenants  drawn  in  question  were  as 
foUowB :  — 

•And  the  said  John  Craig,  and  Sarah,  his  wife,  and  [  •  51  ] 
Robert  Johnson  and  Elijah  Craig,  trustees  to  the  said  John  . 
Craig,  for  themselves,  their  heirs,  executors,  and  administrators,  do 
covenant,  promise,  and  agree,  to  and  with  the  said  William  Duvall, 
his  heir?  and  assigns,  by  these  presents,  that  the  premises  before- 
mentioned  now  are,  and  forever  after  shall  be,  free  of  and  from  all 
former  and  other  gifts,  grants,  bargains,  sales,  dower,  right,  and  titles 
of  dower,  judgments,  executions,  title,  troubles,  charges,  and  incum- 
brances whatsoever  done,  or  suffered  to  be  done,  by  the  said  John 
Craig,  and  Sarah,  his  wife,  and  Robert  Johnson  and  Elijah  Craig, 
trustees  for  the  said  John  Craig.  And  the  said  John  Craig,  and 
Sarah,  his  wife,  and  Robert  Johnson,  and  Elijah  Craig,  trustees  for 
the  said  John  Craig,  and  their  heirs,  all  and  singular  the  premises 
hereby  bargained  and  sold,  with  the  appurtenances,  unto'  the  said 
William  DuvaU,  his  heirs  and  assigns,  against  him,  the  said  John 
Craig,  and  Sarah,  his  wife,  and  Robert  Johnson,  and  Elijah  Craig, 
trustees  for  the  said  John  Craig,  and  their  heirs,  and  all  and  every 
persons  whatsoever,  do  and  will  warrant  and  forever  defend  with  this 
warranty,  and  no  other,  to  wit,  that  if  the  said  land,  or  any  part 
thereof,  shall  at  any  time  be  taken  by  a  prior  legal  claim,  or  claims, 
that  then  and  in  such  case  they,  the  said  John  Craig,  and  Sarah,  his 
wife,  and  Robert  Johnson,  and  Elijah  Craig,  trustees  for  the  said 
John  Craig,  and  their  heirs,  shall  make  good  to  the  said 
William  Duvall  and  *his  heirs,  such  part  or  parts  so  lost,  [  *  52  ] 
by  supplying  to  his,  the  said  William  Duvall's  use,  other 
lands  in  fee,  of  equal  quantity  and  quality,  to  be  adjudged  of  by  two 
or  more  honest,  judicious,  impartial  men,  mutually  chosen  by  the 
parties  for  ascertaining  the  same. 

B.  Hardinj  for  the  plaintiff. 

Talbotj  contra. 

•  Story,  J.,  delivered  the  opinion  of  the  court  [  *  ^   1 

Several  points  have  been  argued  in  this  case,  upon  which 
the  opinion  of  the  court  will  be  now  pronounced.   In  the  first  place,  it 
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is  stated,  that  a  material  variance  exists  between  the  writ  and  declaia* 
tion,  of  which  (being  shown  upon  oyer)  the  court,  upon  a  general 
demurrer  to  the  declaration,  are  bound  to  take  notice ;  and  if  so,  it  is 
fatal  to  the  action.  The  supposed  variance  consists  in  this :  tiiat  in 
the  writ,  all  the  defendants  are  sued  by  their  christian  and  surnames 
only ;  whereas,  in  the  declaration,  the  deed  on  which  the  action  is 
founded  is  averred  to  be  made  by  the  defendant,  John  Craig,  and  by 
the  other  defendants,  Robert  Johnson  and  Elijah  Craig,  ^  as  trustees  to 
the  said  John ;"  and  the  covenant  on  which  the  breach  is  cussigned,  is 
averred  to  be  made  by  the  said  John  Craig,  and  Robert  Johnson  and 
Elijah  Craig,  '^  trustees  to  the  said  John."  The  argument  is,  that 
the  writ  is  founded  upon  a  personal  covenant,  and  the  declaration 
upon  a  covenant  in  atUer  droits  upon  which  no  action  lies  at  law ;  or 
if  any  lies,  the  writ  must  conform  in  its  language  to  the  truth  of  the 
case.  It  is  perfectly  clear,  however,  that  the  exception,  even  if  a  good 
one,  cannot  be  taken  advantage  of  upon  general  demurrer  to  the 
declaration,  for  such  a  demuirer  is  in  bar  to  the  action  ;  whereas 

variances  between  the  writ  and  declaration  are  matters 
[   *  56  ]  pleadable  in  abatement  only.    *  But  there  is  nothing  in  the 

exception  itself.  A  trustee,  merely  as  such,  is,  in  general| 
only  suable  in  equity.  But  if  he  chooses  to  bind  himself  by  a  per- 
sonal covenant,  he  is  liable  at  law  for  a  breach  thereof,  in  the  same 
manner  as  any  other  person,  although  he  describe  himself  as  cove- 
nanting as  trustee ;  for,  in  such  case,  the  covenant  binds  him  personally, 
and  the  addition  of  the  words  '^  as  trustee  "  is  but  matter  of  descrip* 
tion  to  show  the  character  in  which  he  acts,  for  his  own  protection, 
and  in  no  degree  affects  the  rights  or  remedies  of  the  other  party. 
The  authorities  are  very  elaborate  on  this  subject  An  agent  or 
executor  who  covenants  in  his  own  name,  and  yet  describes  himself 
as  agent  or  executor,  is  personally  liable,  for  the  obvious  reason  that 
the  one  has  no  principal  to  bind,  and  the  other  substitutes  himself 

for  his  principal. 
[  *  57  ]      *  The  reasoning  upon  this  point  disposes,  also,  of  the 

second  made  at  the  argument,  namely,  that  the  covenant 
being  made  by  Robert  Johnson  and  Elijah  Craig,  as  trustees,  no 
individual  judgment  can  be  rendered  against  them.  It  is  plain  that 
the  judgment  is  right,  and,  indeed,  there  could  have  been  no  other 
judgment  rendered,  for  at  law  a  judgment  against  a  trustee  in  such 
special  capacity  is  utterly  unknown.     Having  answered  these  minor 

objections,  we  may  now  advance  to  the  real  controversies 
[   •SS  ]  between    the   •parties.      It    is  contended,  that  the  two 

covenants  in  the  deed  are  so  knit  together,  that  they  are  to 
be  construed  in  couAcction,  so  that  the  clause  as  to  an  indemnity 
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with  other  lands,  in  case  of  an  eviction  by  a  prior  legal  claim,  is  to 
be  applied  as  a  restriction  to  both  covenants ;  and  if  so,  then  the 
action  cannot  be  sustained,  for  the  declaration  does  not  allege  any 
eviction,  or  any  demand  or  refusal  to  indemnify  with  other  lands. 
Hiere  is  certainly  considerable  weight  in  the  argument.  It  is  not 
unreasonable  to  suppose  that  when  the  parties  had  provided  a  specific 
indemnity  for  a  prior  claim,  they  might  mean  to  apply  the  same 
indemnilyto  all  the  other  cases  enumerated  in  the  first  covenant 
But  something  more  than  the  mere  reasonableness  of  such  a  supposi- 
tion must  exist  to  authorize  a  court  to  adopt  such  a  construction. 
The  covenants  stand  distinct  in  the  deed,  and  there  is  no  incongruity 
or  repugnancy  in  considering  them  as  independent  of  each  other. 
The  first  covenant  being  only  against  the  acts  and  incumbrances 
under  the  parties  to  the  deed,  which  they  could  not  but  know,  they 
might  be  willing  to  become  responsible  to  secure  its  performance  by 
a  pecuniary  indemnity ;  the  second  including  a  warranty  against  the 
prior  claims  of  strangers  also,  of  which  the  parties  might  be  ignorant, 
tiiey  might  well  stipulate  for  an  indemnity,  only  in  lands  of  an 
eqxdvalent  value.  The  case  ought  to  be  a  very  strong  one,  which 
should  authorize  a  court  to  create,  by  implication,  a  restriction 
which  the  order  of  the  language  does  not  necessarily  import  or 
justify.  It  ought  to  be  one  in  which  no  judicial  doubt 
could  •  exist  of  the  real  intention  of  the  parties  to  create  [  *  59  ] 
such  a  restriction.  It  cannot  be  pronounced  that  such  is 
the  present  case ;  and  this  objection  to  the  declaration  cannot,  there- 
fore, be  sustained. 

The  remaining  objections  turn  upon  the  sufficiency  of  the  breach 
alleged  in  the  declaration.  It  is  contended,  that  the  covenant  on 
which  the  breach  is  assigned,  is  against  the  joint  and  not  the  several 
acts  and  incumbrances  of  the  parties  to  the  deed,  and  that,  therefore, 
the  breach,  which  states  an  assignment  by  John  Craig  and  Robert 
Johnson  only,  is  wholly  insufficient.  It  is  certainly  true  that,  in 
terms,  the  covenant  is  against  the  acts  and  incumbrances  of  all  the 
parties ;  and  the  words  "  every  of  them  "  are  not  found  in  the  deed. 
Some  of  the  incumbrances,  however,  within  the  contemplation  of 
the  parties,  arej^ot  of  a  nature  to  be  jointiy  created ;  as,  for  instance, 
the  incumbrance  of  dower  and  titie  of  dower.  This  very  strongly 
shows  that  it  was  the  intention  of  the  parties  to  embrace  in  the 
covenant  several,  as  well  as  joint,  acts  and  incumbrances.  There  is 
abo  a  reference  in  the  premises  of  the  deed  to  a  covenant  for  a  con- 
veyance previously  made  by  John  Craig  to  Samuel  M'Craw,  against 
which  it  must  have  intended  to  secure  the  grantees ;  and  if  so,  it 
fnrtifies  the  construction  already  stated.     If,  therefore,  the  point  were 
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of  a  new  impression,  it  would  be  difficult  to  sustain  the  reasoning, 
which  would  limit  the  covenant  to  the  joint  acts  of  all  the  grantors ; 
and  there  is  no  authority  to  support  it.  On  the  contrary,  Merriton's 
case,  though  stated  with  some  di&rence  by  the  several 
[  •  60  ]  reporters,  seems  to  *  us  completely  to  sustain  the  position 
that  a  covenant  of  this  nature  ought  to  be  construed  as 
including  several,  as  well  as  joint,  incumbrances,  and  has  certainly 
been  so  understood  by  very  learned  abridgers.  Merriton's  Case, 
Noy,  86;  S.  C.  Popham,  200;  8.  C.  Latch,  161;  Bac  Abr.  Cove- 
nant, 77 ;  Com.  Dig.  Condition,  E.  This  objection,  therefore,  is  over- 
ruled. 
[  *  61  ]  •  Another  exception  is,  that  there  is  no  profert  of  the 
assignment  described  in  the  breach,  nor  is  it  shown  to  have 
been  made  for  a  valuable  consideration.  Various  answers  have  been 
given  at  the  bar  to  this  exception ;  and,  without  deciding  on  others, 
it  is  a  sufficient  answer  that  the  plaintiff  is  neither  a  party  nor  privy 
to  the  assignment,  nor  conusant  of  the  consideration  upon  which  it 
was  made,  and  therefore  is  not  bound  to  make  a  profert  of  it,  or  show 
the  consideration  upon  which  it  was  made. 

The  last  exception  is,  that  the  breach  does  not  set  forth  any  entry 
or  eviction  of  the  plaintiff  under  the  assignment  and  patent  to  John 
Hawkins  Craig.     Assuming  that  an  averment  of  an  entry  and  evic- 
tion under  an  elder  title  be,  in  general,  necessary  to  sustain  an  action 
on  a  covenant  against  incumbrances,  (on  which  we  give  no  opinion,) 
it  is  clear  that  it  cannot  be  always  necessary.     K  the  grantee  be 
unable  to  obtain  possession,  in  consequence  of  an  existing  possession 
or  seisin  by  a  person  claiming  and  holding  under  an  elder 
^   jj  ;-       [   *  62  ]  title,  this  would  certainly  be  equivalent  to  •an  eviction 
and  a  breach  of  the  covenant.    In  the  case  at  bar,  the  breach 
is  assigned  in  a  very  inartificial  and  lax  manner ;  but  it  is  expressly 
,   averred,  that  the  assignment  and  patent  to  John  Hawkins  Craig  was 
a  prior  conveyance,  which  was  still  in  full  force  and  virtue,  "  by 
reason  of  which  said  assignment,  patent,  and  incumbrance,  the  said 
•William  (the  plaintiff)  hath  been  prevented  from  having  and  enjoy- 
ing all  or  any  part  of  the  premises  above  mentioned."     We  are  all  of 
opinion  that,  upon  general  demurrer,  this  must  be  taken  as  an  aver- 
mjent,  that  the  possession  of  the  premises  was  legaUy  withheld  from 
the  plaintiff  by  the  parties  in  possession,  under  the  prior  title  thus 
setup. 

Jfudgmerd  reversed, 

1  H.241. 
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*  CooLiDGE  et  oL  V.  Payson  et  ai  [  *  66  ] 

2  W.  66. 

A  teller,  imtten  witiun  a  reaaonable  lime  before  or  after  the  date  of  a  bill  of  exchange,  i  -jy^  ^  t 
describing  it  m  terms  not  to  be  mistaken,  and  promising  to  accept  it,  is,  if  shown  to  the  y  >^  y  ^  <> 
person  who  afterwards  takes  the  bill  on  the  credit  of  the  letter,  a  yirtual  acceptance  bind-  U  (L  ^-^  ^ 
mg  the  person  who  makes  the  promise.  /^  />     ^ 

Swann^  for  the  plaintiff  in  error. 

Winder  J  for  the  defendant. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  suit  was  instituted  by  Payson  and  Co.,  as  indorsers  of  a  bill 
of  exchange,  drawn  by  Cornthwait  and  Gary,  payable  to  the  order 
of  John  Randall,  against  Coolidge  and  Co.,  as  the  acceptors. 

At  the  trial,  the  holders  of  the  bill,  on  which  the  name  of  John 
Randall  was  indorsed,  oflfered,  for  the  purpose  of  proving  the  indorse- 
ment, an  aflSdavit  made  by  one  of  the  defendants  in  the  cause, 
in  order  to  obtain  a  continuance,  in  which  he  referred  to  the  bill  in 
terms  which,  they  supposed,  implied  a  knowledge  on  his  part  that 
the  plaintiffs  were  the  rightful  holders.  The  defendants  objected  to 
the  bills  going  to  the  jury  without  further  proof  of  the  indorsement ; 
but  the  court  determined  that  it  should  go  with  the  affidavit  to  the 
jury,  who  might  be  at  liberty  to  infer  from  thence  that  the  indorse- 
ment was  made  by  Randall.  To  this  opinion  the  counsel 
for  the  defendants  •in  the  circuit  court  excepted,  and  this  [  *  67  ] 
court  is  divided  on  the  question  whether  the  exception  ought 
to  be  sustained. 

On  the  trial,  it  appeared  that  Coolidge  and  Co.  held  the  proceeds 
of  part  of  the  cargo  of  The  Hiram,  claimed  by  Cornthwait  and 
Gary,  which  had  been  captured  and  libelled  as  lawful  prize.  The 
cargo  had  been  acquitted  in  the  district  and  circuit  courts  ;  but  from 
the  sentence  of  acquittal,  the  captors  had  appealed  to  this  court 
Pending  the  appeal,  Cornthwait  and  Co.  transmitted  to  Coolidge 
and  Co.  a  bond  of  indemnity,  executed  at  Baltimore,  with  scrolls  in 
the  place  of  seals,  and  drew  on  them  for  $2,700.  This  bill  was  also 
payable  to  the  order  of  Randajl,  and  indorsed  by  him  to  Payson  and 
Co.  It  was  presented  to  Coolidge  and  Co.,  and  protested  for  non- 
acceptance.  After  its  protest,  Coolidge  and  Co.  wrote  to  Cornthwait 
and  Cary  a  letter,  in  which,  after   acknowledging  the   receipt  of 
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a  letter  from  them,  with  the  bond  of  indemnity,  they  say :  "  This 
bond,  conformably  to  our  laws,  is  not  executed  as  it  ought  to  be ; 
but  it  may  be  otherwise  in  your  State.  It  will,  therefore,  be  neces- 
sary to  satisfy  us  that  the  scroll  is  usual  and  legal  with  you  instead 
of  a  seal.  We  notice  no  seal  to  any  of  the  signatures."  ^<  We  shall 
write  our  friend  Williams  by  this  mail,  and  will  state  to  him  our 
ideas  respecting  the  bond,  which  he  will  probably  determine.  If  Mr. 
W.  feels  satisfied  on  this  point,  he  will  inform  you,  and  in  that  case 

your  draft  for  (2,000  will  be  honored." 
[  •  68  ]  On  the  same  day,  Coolidge  and  Co.  addressed  a  letter  •to 
Mr.  Williams,  in  which,  after  referring  to  him  the  question 
respecting  the  legal  obligation  of  the  scroll,  they  say :  <<  You  know 
the  object  of  the  bond,  and,  of  course,  see  the  propriety  of  our  hav- 
ing one  not  only  legal,  but  signed  by  sureties  of  unquestionable 
responsibility,  respecting  which,  we  shall  wholly  rely  on  your  judg- 
ment. You  mention  the  last  surety  as  being  responsible;  what  think 
you  of  the  others  ?  " 

In  his  answer  to  this  letter,  Williams  says :  <<  I  am  assured,  that 
the  bond  transmitted  in  my  last,  is  sufficient  for  the  purpose  for 
which  it  was  given,  provided  the  parties  possess  the  means;  and 
of  the  last  signer,  I  have  no  hesitation  in  expressing  my  firm 
belief  of  his  being  able  to  meet  the  whole  amount  himself.  Of 
the  principals  I  cannot  speak  with  so  much  confidence,  not  being 
well  acquainted  with  their  resources.  Under  all  circumstances,  I 
should  not  feel  inclined  to  withhold  from  them  any  portion  of  the 
funds  for  which  the  bond  was  given." 

On  the  day  on  which  this  letter  was  written,  Comthwait  and  Gary 
called  on  Williams,  to  inquire  whether  he  had  satisfied  Coolidge  and 
Co.  respecting  the  bond.  Williams  stated  the  substance  of  the  letter 
he  had  written,  and  read  to  him  a  part  of  it  One  of  the  firm  of 
Payson  and  Co.  also  caUed  on  him  to  make  the  same  inquiry,  to 
whom  he  gave  the  same  information,  and  also  read  from  his  letter- 
book  the  letter  he  had  written. 

Two  days  after  this,  the  bill  in  the  declaration  mentioned  was 

drawn  by  Cornthwait  and  Cary,  and  paid  to  Payson  and 

[  •  69  ]  Co.,  in  part  of  the  protested  bill  of  *  $2,700,  by  whom  it  was 

presented  to  Coolidge  and  Co.,  who  refused  to  accept  it,  on 

which  it  was  protested,  and  this  action  brought  by  the  holders. 

On  this  testimony,  the  counsel  for  the  defendants  insisted  that  the 
plaintiffs  were  not  entitled  to  a  verdict ;  but  the  court  instructed  the 
jury,  that  if  they  were  satisfied  that  Williams,  on  the  application  of 
the  plaintifis,  made  after  seeing  the  letter  from  Coolidge  and  Co.  to 
Cornthwait  and  Cary,  did  declare  that  he  was  satisfied  with  the  bond 


FEBRUARY  TERM,  1817.  27 

Coolidge  V.  Fayson.    2  W. 

refeired  to  in  that  letter,  as  well  with  respect  to  its  execntion,  as  to 
the  sufiEiciency  of  the  obligors  to  pay  the  same ;  and  that  the  plain- 
tiflb,  upon  the  faith  and  credit  of  the  said  declaration,  and  also  of  the 
letter  to  Cornthwait  and  Gary,  and  without  having  seen  or  known 
the  contents  of  the  letter  from  Coolidge  and  Co.  to  Williams,  did 
receive  and  take  the  bill  in  the  declaration  mentioned,  they  were 
entitled  to  recover  in  the  present  action ;  and  that  it  was  no  legal 
objection  to  such  recovery,  that  the  promise  to  accept  the  present  bill 
was  made  to  the  drawers  thereof  previous  to  the  existence  of  such 
bill,  or  that  the  bill  had  been  taken  in  part  payment  of  a  preexisting 
debt,  or  that  the  said  Williams,  in  making  the  declarations  aforesaid, 
did  exceed  the  private  instructions  given  to  him  by  Coolidge  and  Co. 
in  their  letter  to  him* 

To  this  charge,  the  defendants  excepted ;  a  verdict  was  given  for 
the  plaintifb,  and  judgment  rendered  thereon,  which  judgment  is 
now  before  this  court  on  a  writ  of  eiror. 

The  letter  from  Coolidge  and  Co.  to  Cornthwait  and  Cary 
contains  no  reference  to  their  letter  to  Williams,  •which  [  *  70  ] 
might  suggest  the  necessity  of  seeing  that  letter,  or  of  obtain- 
ing information  respecting  its  contents.  They  refer  Cornthwait  and 
Cary  to  Williams,  not  for  the  instructions  they  had  given  him,  but 
for  his  judgment  and  decision  on  the  bond  of  indemnity.  Under 
such  circumstances,  neither  the  drawers  nor  the  holders  of  the  bill 
could  be  required  to  know,  or  could  be  affected  by,  the  private 
instructions  given  to  Williams.  It  was  enough  for  them,  after  seeing 
the  letter  from  Coolidge  and  Co.  to  Cornthwait  and  Cary,  to  know 
that  Williams  was  satisfied  with  the  execution  of  the  bond  and  the 
sufficiency  of  the  obligors,  and  had  informed  Coolidge  and  Co.  that 
he  was  so  satisfied. 

This  difficulty  being  removed,  the  question  of  laW  which  arises 
from  the  charge  given  by  the  court  to  the  jury  is  this :  Does  a  prom- 
ise to  accept  a  bill  amount  to  an  acceptance  to  a  person  who  has 
taken  it  on  the  credit  of  that  promise,  although  the  promise  was 
made  before  the  existence  of  the  bill,  and  although  it  is  drawn  in 
jEavor  of  a  person  who  takes  it  for  a  preexisting  debt  ? 

In  the  case  of  PiUans  and  Rose  v.  Van  Mierop  and  Hopkins, 
3  Burr,  -1663,  the  credit  on  which  the  bill  was  drawn  was  given 
before  the  promise  to  accept  was  made,  and  the  promise  was  made 
previous  to  the  existence  of  the  bilL  Yet,  in  that  case,  after  two 
arguments,  and  much  consideration,  the  court  of  king's  bench  (all 
Uie  judges  being  present  and  concuxring  in  opinion)  considered  the 
promise  to  accept  as  an  acceptance. 

Between  this  case  and  that  under  the  consideration  *of  [  *  71  ] 
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the  court,  no  essential  distinction  is  perceived.  But  it  is  contended, 
that  the  authority  of  the  case  of  Pillans  and  Rose  v.  Van  Mierop 
and  Hopkins  is  impaired  by  subsequent  decisions. 

In  the  case  of  Pierson  v,  Dunlop  et  a/.,  Cowp.  671,  the  biD  was 
drawn  and  presented  before  the  conditional  promise  was  made  on 
which  the  suit  was  instituted  Although,  in  that  case,  the  holder  of 
the  bill  recovered  as  on  an  acceptance,  it  is  supposed  that  the  princi- 
ples laid  down  by  Lord  Mansfield,  in  delivering  his  opinion,  contradict 
those  laid  down  in  Pillans  and  Rose  v.  Van  Mierop  and  Hopkins. 
His  lordship  observes:  ''  It  has  been  truly  said,  as  a  general  rule,  that 
the  mere  answer  of  a  merchant  to  the  drawer  of  a  bill,  saying,  ^  he 
will  duly  honor  it,'  is  no  acceptance,  unless  accompanied  with  circum- 
stances which  may  induce  a  third  person  to  take  the  bill  by  indorse- 
ment; but  if  there  are  any  such  circumstances,  it  may  amount  to 
an  acceptance,  though  the  answer  be  contained  in  a  letter  to  the 
drawer." 

If  the  case  of  Pillans  and  Rose  v.  Van  Mierop  and  Hopkins  had 
been  understood  to  lay  down  the  broad  principle,  that  a  naJ^ed  prom- 
ise {o  accept  amounts  to  an  acceptance,  the  case  of  Pierson  t;.  Dunlop 
certainly  narrows  that  principle  so  far  as  to  require  additional  circum- 
stances proving  that  the  person  on  whom  the  bill  was  drawn,  was 
bound  by  his  promise,  either  because  he  had  funds  of  the  drawer  in 
his  hands,  or  because  his  letter  had  given  credit  to  the  biU,  and 
induced  a  third  person  to  take  it 

It  has  been  argued,  that  those  circumstances  to  which 
[  *  72 .  ]  Lord  Mansfield  alludes,  must  be  apparent  on  *  the  face  of 
the  letter.  But  the  court  can  perceive  no  reason  for  this 
opinion.  It  is  neither  warranted  by  the  words  of  Lord  Mansfield, 
nor  by  the  circumstances  of  the  case  in  which  he  used  them.  "  The 
mere  answer  of  a  merchant  to  the  drawer  of  a  bill,  saying  he  will  duly 
honor  it,  is  no  acceptance  unless  accompanied  with  circumstances," 
&c.  The  answer  must  be  '^ accompanied  with  circumstances;" 
but  it  is  not  said  that  the  answer  must  contain  those  circumstances. 
In  the  case  of  Pierson  v.  Dunlop,  the  answer  did  not  contain  those 
circumstances.  They  were  not  found  in  the  letter,  but  were  entirely 
extrinsic.  Nor  can  the  court  perceive  any  reason  for  distinguishing 
between  circumstances  which  appear  in  the  letter  containing  the 
promise,  and  those  which  are  derived  firom  other  sources.  The  great 
motive  for  construing  a  promise  to  accept,  as  an  acceptance,  is,  that 
it  gives  credit  to  the  bill,  and  may  induce  a  third  person  to  take  it 
If  the  letter  be  not  shown,  its  contents,  whatever  they  may  be,  can 
give  no  credit  to  the  bill ;  and  if  it  be  shown,  an  absolute  promise  to 
accept  will  give  all  the  credit  to  the  bill  which  a  full  confidence  that 
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it  will  be  accepted  can  give  it.     A  conditional  promise  becomes 
absolnte  when  tiie  condition  is  perfonned. 

In  the  case  of  Mason  v.  Hnnt,  Doug.  296,  Lord  Mansfield  said, 
^  there  is  no  doubt  but  an  agreement  to  accept  may  amount  to  an 
acceptance ;  and  it  may  be  couched  in  such  words  as  to  put  a  third 
person  in  a  better  condition  than  the  drawee.  If  one  man,  to  give 
credit  to  another,  makes  an  absolute  promise  to  accept  his 
bill,  the  drawee,  or  any  other  person,  •may  show  such  [  *  73  ] 
promise  upon  the  exchange,  to  get  credit,  and  a  third 
person,  who  should  advance  his  money  upon  it,  would  have  nothing 
to  do  with  the  equitable  circumstances  which  might  subsist  between 
the  drawer  and  acceptor." 

"What  is  it  that  "  the  drawer,  or  any  other  person,  may  show  upofa 
the  exchange?"  It  is  the  promise  to  accept — the  naked  promise. 
The  motive  to  this  promise  need  not,  and  cannot  be  examined.  The 
promise  itself,  when  shown,  gives  the  credit ;  and  the  merchant  who 
makes  it  is  bound  by  it. 

The  cases  dted  from  Cowper  and  Douglass  are,  it  is  admitted, 
cases  in  which  the  bill  is  not  taken  for  a  preexisting  debt,  but  is  pur- 
chased on  the  credit  of  the  promise  to  accept.  But  in  the  case  of 
Pillans  v.  Van  Mierop,  the  credit  was  given  before  the  promise  was 
received  or  the  bill  drawn ;  and  in  all  cases  the  person  who  receives 
such  a  bill  in  payment  of  a  debt,  will  be  prevented  thereby  from 
taking  other  means  to  obtain  the  money  due  to  him.  Any  ingredient 
of  firand  would,  unquestionably,  affect  the  whole  transaction ;  but  the 
mere  circumstance  that  the  bill  was  taken  for  a  preexisting  debt  has 
not  been  thought  sufficient  to  do  away  the  effect  of  a  promise  to 
accept 

In  the  case  of  Johnson  and  another  v.  Collings,  1  East,  98,  Lord 
Eenyon  shows  much  dissatisfaction  with  the  previous  decisions  on 
this  subject;  but  it.  is  not  believed  that  tiie  judgment  given  in  that 
caqe  would,  even  in  England,  change  the  law  as  previously 
established.  In  the  case  of  Johnson  v,  *CoUings,  the  [  *74  ] 
promise  to  accept  was  in  a  letter  to  the  drawer,  and  is  not 
stated  to  have  been  shown  to  the  indorser.  CJonsequently,  the  bill 
does  not  appear  to  have  been  taken  on  the  credit  of  that  promise. 
It  was  a  mere  naked  promise,  unaccompanied  with  circumstances 
which  might  give  credit  to  the  bill.  The  counsel  contended  that  this 
naked  promise  amounted  to  an  acceptance;  but  the  court  deter- 
mined otherwise.  In  giving  his  opinion,  Le  Blanc,  J.  lays  down  the 
rule  in  the  words  used  by  Lord  Mansfield,  in  the  case  of  Pierson  v. 
Dunlop ;  and  Lord  Eenyon  said,  that "  this  was  carrying  the  doctrine 
of  implied  acceptances  to  the  utmost  verge  of  the  law ;   and  he 

3» 
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doubted  whether  it  did  not  even  go  beyond  it."  In  Clark  and 
others  v.  Cock,  4  East,  57,  the  judges  again  express  their  dissatis- 
faction with  the  law  as  established,  and  their  regret  that  any  other 
act  than  a  written  acceptance  on  ihe  bill  had  ever  been  deemed  an 
acceptance.  Yet  they  do  not  undertake  to  overrule  the  decisions 
which  they  disapprove.  On  the  contrary,  in  that  case,  they  unani- 
mously declared  a  letter  to  the  drawer  promising  to  accept  the  bill, 
which  was  shown  to  the  person  who  held  it,  and  took  it  on  the 
credit  of  that  letter,  to  be  a  virtual  acceptance.  It  is  true,  in  the  case 
of  Clark  v.  Cock,  the  bill  was  made  before  the  promise  was  given, 
and  the  judges,  in  their  opinions,  use  some  expressions  which  indi- 
cate a  distinction  between  bills  drawn  before  and  after  the  date  of 
the  promise ;  but  no  case  has  be^n  decided  on  this  distinc- 
[  *  75  ]  tion ;  and  in  PiUans  and  *  Rose  v.  Van  Mierop  and  Hop- 
kins, the  letter  was  written  before  the  bill  was  drawn. 
The  court  can  perceive  no  substantial  reason  for  this  distinction. 
The  prevailing  inducement  for  considering  a  promise  to  accept,  as 
an  acceptance,  is,  that  credit  is  thereby  given  to  the  bill.  Now,  this 
credit  is  given  as  entirely  by  a  letter  written  before  the  date  of  the 
bill  as  by  one  written  afterwards. 

It  is  of  much  importance  to  merchants  that  this  question  should 
be  at  rest.  Upon  a  review  of  the  cases  which  are  reported,  this  court 
is  of  opinion,  that  a  letter  written  within  a  reasonable  time  before  or 
after  the  date  of  a  bill  of  exchange,  describing  it  in  terms  not  to  be 
mistaken,  and  promising  to  accept  it,  is,  if  shown  to  the  person  who 
afterwards  takes  the  biU  on  the  credit  of  the  letter,  a  virtual  accept- 
ance binding  the  person  who  makes  the  promise.  This  is  such  a 
case.  There  is,  therefore,  no  error  in  the  judgment  of  the  circuit 
court,  and  it  is  affirmed  with  costs. 

Judgment  affirmed. 

1  P.  264;  4  P.  Ill;  16  P.  1. 
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hi  prize  canaes,  the  evidence  to  acqnlt,  or  condemn,  must  come,  in  the  first  instance,  from 
the  papers  and  crow  of  the  captored  ship. 

It  is  the  datj  of  the  captors  to  bring  the  ship's  papers  into  the  registry  of  the  district  court, 
and  to  have  the  examinations  of  the  principal  officers  and  seamen  of  the  captured  ship 
taken  on  the  standing  interrogatories. 

*It  is  exdasirelj  upon  these  papers  and  examinations  that  the  cause  is  to  be  heard  [  *  77.  ] 
in  the  first  instance :  If,  from  this  evidence,  the  property  clearly  appears  to  be 
hostile  or  neutral,  condemnation  or  restitution  immediately  follows:  If  the  property 
appears  to  be  doubtful,  or  the  case  suspicions,  further  proof  may  be  granted  according  to 
the  rules  which  govern  the  legal  discretion  of  the  court. 

If  the  parties  have  been  guilty  of  gross  fraud,  or  misconduct,  or  illegality,  further  proof  is 
not  allowed,  and  condemnation  follows. 

If  a  party  attempts  to  itnpose  upon  the  court,  by  knowingly  or  fraudulently  claiming  as  his 
own,  property  belonging  in  part  to  pthers,  he  will  not  be  entitled  to  restitution  of  that 
portion  which  he  may  ultimately  establish  as  his  own. 

^ere  a  native  citizen  of  the  United  States  emigpited  before  a  declaration  of  war  to  a  neu- 
ral country,  there  acquired  a  domicile,  and  afterwards  returned  to  the  United  States 
during  the  war,  and  reacquired  his  native  domicile,  he  became  a  redintegrated  American 
dtizen;  and  could  not  afterwards,  ^agrran/e  beUoj  acquire  a  neutral  domicile  by  again 
emigrating  to  his  adopted  country. 

The  claimants  have  no  right  to  litigate  the  question  whether  the  captors  were  duly  com- 
missioned ;  the  claimants  have  no  legal  standing  to  assert  the  rights  of  the  United  States. 

If  the  capture  be  made  by  a  non-commissioned  captor,  the  prize  will  be  condemned  to  the 
United  States. 

Parties  who  have  had  the  benefit  of  plenary  proof  in  the  court  below,  cannot  have  an  order 
{qt  further  proof  here,  except  nnder  very  special  circumstances. 

Appeal  from  the  district  court  for  the  Louisiana  district. 

This  was  the  case  of  a  Spanish  schooner  captured  on  the  18th  of 
October,  1814,  by  Mr.  Shields,  a  purser  in  the  navy,  commanding  an 
armed  barge,  in  the  service  of  the  United  States,  ostensibly  bound 
with  a  cargo  of  crates  and  dry  goods,  on  a  voyage  from 
Jamaica  to  Pensacola,  but  in  fact  in  pursuance  •of  an  [  ^78  ] 
asserted  change  of  destination,  then  in  prosecution  of  a 
voyage  to  New  Orleans.  The  schooner  was  delivered  up,  and  prize 
proceedings  were  instituted  against  the  cargo,  in  the  district  court 
for  Louisiana  district.  Upon  the  return  of  the  monition,  various 
claims  were  interposed  for  small  adventures  or  parts  of  the  cargo ; 
but  the  only  questions  before  the  court  arose  upon  the  claim  of 
Mr.  Basil  Green,  calling  himself  a  citizen  of  the  Republic  of  Cartha- 
gena,  who,  by  his  agents,  Mr.  John  F.  Miller  and  Messrs.  Lewis 
and  Lee,  asserted  an  ownership  to  nearly  the  whole  of  the  cargo. 
Mr.  Miller,  in  his  affidavit  annexed  to  the  claim,  states,  "that  he 
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purchased  the  goods  so  claimed,  with  moneys  in  his  hands  belonging 
to  the  claimant ;  that  at  the  time  of  the  purchase,  he  expected  to 
have  had  an  interest  therein,  but  that  on  his  arrival  at  New  Orleans, 
the  attorney  in  fact  of  the  said  claimant  (meaning  Mr.  Lewis) 
refused  to  allow  any  such  interest,  and  the  deponent  is  therefore 
obliged  to  give  up  the  same ;  and  this  deponent  further  saith,  that 
the  facts  contained  in  the  said  claim  are  true,  to  the  best  of  his 
knowledge,  information,  and  belief."  At  the  hearing  in  the  district 
court,  the  claim  was  rejected,  and  the  goods  were  condemned  as  the 
property  of  enemies,  or  of  citizens  trading  with  the  enemies  of  the 
United  States. 

Harper y  for  the  appellant  and  claimant. 

Key^  contra. 

* 

[  •  79  ]       *  Story,  J.,  delivered  the  opinion  of  the  court 

Before  we  consider  the  merits  of  this  claim  it  may  not  be 
unfit  to  advert  to  some  of  the  principles  applicable  to  proceedings 
in  prize  causes,  which  seem  to  have  been  wholly  neglected  in  the  pro- 
gress of  this  cause. 

It  is  the  established  rule  in  courts  of  prize,  that  the  evidence  to 
acquit  or  condemn  must,  in  the  first  instance,  come  from  the  papers 
and  crew  of  the  captured  ship.  On  this  account  it  is  the  duty  of 
the  captors,  as  soon  as  practicable,  to  bring  the  ship's  papers  into 

the  registry  of  the  district  court,  and  to  have  the  examina- 
[  •  80  ]  tions  of  the  principal  officers  and  *  seamen  of  the  captured 

ship  taken  before  the  district  judge  or  conmiissioners  ap- 
pointed by  him,  upon  the  standing  interrogatories.  It  is  exclusively 
upon  these  papers  and  the  examinations,  taken  in  preparatoriOy  that 
the  cause  is  to  be  heard  before  the  district  court  If,  from  the  whole 
evidence,  the  property  clearly  appear  to  be  hostile,  or  neutral,  con- 
demnation or  acquittal  immediately  follows.  If,  on  the  other  hand, 
the  property  appear  doubtful,  or  the  case  be  clouded  with  suspicions 
or  inconsistencies,  it  then  becomes  a  case  of  further  proof,  which  the 
court  will  direct  or  deny,  according  to  the  rules  which  govern  its  legal 
discretion  on  this  subject.  Further  proof  is  not  a  matter  of  course. 
It  is  granted  in  cases  of  honest  mistake  or  ignorance,  or  to  clear 
away  any  doubts  or  defects  consistent  with  good  faith.  But  if  the 
parties  have  been  guilty  of  gross  fraud  or  misconduct,  or  illegality, 
further  proof  is  not  allowed ;  and  under  such  circumstances,  the  par- 
ties are  visited  with  all  the  fatal  consequences  of  an  original  hostile 
character.     It  is  essential,  therefore,  to  the  correct  administration  of 
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prize  law,  that  the  regular  modes  of  proceeding  should  be  observed 
with  the  utmost  strictness;  and  it  is  a  great  mistake  to  allow  com- 
mon law  notions  in  respect  to  evidence  or  practice,  to  prevail  in 
proceedings  which  have  very  little  analogy  to  those  at  common  law. 

These  remarks  have  been  drawn  forth  by  an  examination  of  the 
present  record*  The  court  could  not  but  observe  with  regret  that 
great  irregularities  had  attended  the  cause  in  the  court  below. 
Neither  were  the  ship's  psq)ers  produced  by  the  captors, 
nor  *the  captured  crew  examined  upon  the  standing  inter-  [  *  81  ] 
rogatories.  Witnesses  were  produced  by  the  libellcmts  and 
the  claimant  indiscriminately  at  the  trial,  and  their  testimony  was 
taken  in  open  court  upon  any  and  all  points  to  which  the  parties 
chose  to  interrogate  them,  and  upon  this  testimony  and  the  docu- 
mentary proofs  offered  by  the  witnesses,  the  cause  was  heard  and 
finally  adjudged.  In  fact,  there  was  nothing  to  distinguish  the  cause 
firom  an  ordinary  proceeding  in  a  mere  revenue  cause  in  rem. 

This  court  cannot  but  watch  with  considerable  solicitude  irregu- 
larities, which  so  materially  impair  the  simplicity  of  prize  proceed- 
ings, and  the  rights  and  duties  of  the  parties.  Some  apology  for 
them  may  be  found  in  the  fact  that,  firom  our  having  been  long  at 
peace,  no  opportunity  was  afforded  to  learn  the  correct  practice  in 
prize  causes.  But  that  apology  no  longer  exists ;  and  if  such  irreg- 
ularities should  hereafter  occur  it  may  be  proper  to  adopt  a  more 
rigorous  course,  and  to  withhold  condenmation  in  the  clearest  cases, 
unless  such  irregularities  are  avoided  or  explained.  In  the  present 
case,  the  first  fault  was  that  of  the  captors ;  and  if  the  claimant  had 
suffered  any  prejudice  firom  it,  this  court  would  certainly  restore  to 
him  every  practicable  benefit.  But  in  fact  no  such  prejudice  has 
arisen.  The  claimant  has  had,  in  the  court  below,  the  indulgence 
and  benefit  of  further  proof,  and  of  collateral  aids  to  verify  the  troth 
of  his  claim ;  and  he  stands  at  least  upon  as  favorable  a  groim4  to 
sustain  it  as  if  the  cause  had  been  conducted  with  the  most  scrupu- 
lous form. 

Two  questions  have  been  argued  at  the  bar.    Firsts 
*  whether  Mr.  Basil  Green,  the  asserted  owner,  has  estab-  [  *82  ] 
fished  his  proprietary  interest  in  the  goods  in  question ;  and 
secondly,  supposing  this  point  decided  in  his  favor,  whether  he  has 
proved  himself  a  neutral  merchant,  entitied  by  his  domicile  and 
national  character  to  a  restitution  of  the  property. 

It  appears  by  the  evidence  in  the  case  that  Mr.  Green  was  born  in 
Maryland,  and  resided  in  that  State,  and  principally  at  Baltimore, 
until  the  year  1809,  when  he  went  abroad.  In  1811,  he  resided  in 
Carthagena ;  and  iii  the  spring  of  1813,  he  came  to  New  Orleans 


34  SUPREME   COURT  OF  THE  UNITED  STATES. 

The  Dos  Hermanos.    2  W. 

from  Carthagena,  in  a  schooner  tinder  Carthagenian  colors,  and  being 
unable  to  sell  her,  he  determined,  in  connection  with  Messrs.  John  F. 
Miller,  Lewis  and  Lee,  and  others,  inhabitants  of  New  Orleans,  who 
became  jointly  interested  with  him,  to  fit  her  out  as  an  American 
privateer.  Accordingly,  on  or  abont  the  13th  of  March,  1813,  Mr. 
Green  applied  to  the  collector  of  the  customs  at  New  Orleans  for  a 
commission;  and  in  his  petition  he  described  her  as  the  private 
armed  schooner  Hornet,  of  New  Orleans,  owned  by  Basil  Green. 
The  commission  was  granted,  and  soon  afterwards  Mr.  Grreen  sailed 
in  the  privateer  on  her  destined  cruise.  In  June,  1813,  he  was,  as 
he  alleges,  compelled  by  a  mutiny  of  the  crew  to  go  to  Carthagena, 
where  they  deserted,  and  the  cruise  was  broken  up,  and  the  privateer 
was  finally  sold ;  of  all  which  he  gave  information  to  the  other 
owners  at  New  Orleans,  and  promised  to  remit  their  proportions  of 
the  proceeds.     While  at  New  Orleans,  in  April,  1813,  Mr.  Green 

executed  a  letter  of  attorney,  appointing  Messrs.  Lewis 
[  *83  ]  *  and  Lee  of  that  city,  his  general  attorneys  and  agents,  and 

in  this  power  he  described  himself,  as  <<  Basil  Green,  of 
Baltimore,  merchant"  He  does  not  appear,  since  that  period,  to 
have  returned  to  the  United  States.  In  July,  1814,  he  was  a  resident 
at  Carthagena,  and  is  described  by  one  other  witness  as  having  a 
house  and  store  there.  Such  are  the  most  material  facts  respecting 
Mr.  Green's  domicile  apparent  on  the  record. 

In  respect  to  the  proprietary  interest  in  the  goods  claimed  by  him, 
the  evidence  is  more  complicated.  The  whole  adventure  was  con- 
ducted by  Mr.  John  F.  Miller,  of  New  Orleans,  (one  of  the  propri- 
efors  of  The  Hornet,)  firom  whose  testimony  it  appears  that  the 
ov^mers  of  The  Hornet,  resident  at  New  Orleans,  having  received 
information  of  her  sale,  and  being  desirous  of  receiving  their  funds, 
he.  Miller,  on  his  own  account,  and  as  their  agent,  determined  to 
make  a  voyage  to  Carthagena  for  this  purpose.  He  accordingly,  in 
June,  1814,  went  firom  New  Orlecms  to  St  Jago  de  Cuba,  and  from 
thence  to  Jamaica,  (as  the  only  practicable  route,)  and  firom  thence 
to  Carthagena.  When  he  left  New  Orleand,  he  took  a  draft  firom 
Messrs.  Lewis  and  Lee,  on  Mr.  Green,  for  $2,500,  and  a  letter  firom 
the  same  gentlemen  to  Messrs.  O'Hara  and  Of&ey,  merchants  at 
Jamaica,  authorizing  them  to  pay  him  the  balance  of  their  accounts, 
whatever  it  might  be.  At  Carthagena,  in  August,  1814,  he  received 
firom  Mr.  Green,  the  sum  of  $1,500.50,  in  part  of  the  draft  of  Messrs. 

Lewis  and  Lee.  He  also  received  firom  Mr.  Green  the 
[  '84  ]  whole  of  the  net  proceeds  •of  the  sale  of  The  Hornet, 

amounting  to  the  sum  of  $11,636,  of  which  his  own  share 
amounted  to  $1,500,  and  that  of  Mr.  Green,  to  $4,129.25 ;  and  he 
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gave  a  receipt  to  Mr.  Green  for  this  amount,  promising,  on  iiis  arrival 
at  New  Orleans,  (sea  risks  and  captures  excepted,)  to  pay  over  to 
tiie  stockholders  their  respective  proportions,  dedncting  all  necessary 
charges.  Mr.  Green  directed  his  share  to  be  remitted  to  his  nephew 
at  Baltim<»e,  by  written  instnictions  contained  in  a  letter  directed  to 
Mr.  Miller,  as  follows :  ^  Carthagena,  Augost  12, 1814,  Mr.  John  F. 
Miller.  My  dear  sir — On  your  safe  arrival  in  New  Orleans,  sea 
risks  and  captures  excepted,  you  are  authorized  and  appointed,  at 
my  wish,  in  which  you  will  please  to  remit  on  to  my  nephew,  Mr. 
George  A.  Stamp,  of  Baltimore,  the  sum  of  $4,129.25,  after  deducting 
the  charges  thereon,  and  you  will  much  oblige  your  friend — Respect- 
fully, B.  Greeli."  On  the  29th  of  August,  Mr.  Green  addressed  a 
letter  to  his  nephew,  in  the  following  paragraph :  ^  Mr.  John  F. 
MUler,  a  particular  friend  of  mine,  will  remit  on  to  you,  in  good  bUls, 
after  his  safe  arrival  in  New  Orleans,  the  sum  of  $4,129.25,  agreeable 
to  bis  receipt  on  the  same,  now  in  my  possession.  Perhaps  he  may 
lemit  you  a  $1,000  or  $1,500  more,  if  fortune  favors  his  prospects." 
At  what  period  Mr.  Miller  left  Carthagena,  does  not  precisely  appear, 
but  he  says  that  he  thinks  it  was  befpre  the  20th  of  August,  and 
that  the  letter  of  the  29th  of  August  was  sent  to  him  at 
Jamaica.  Ftevious  *to  his  departure,  he  further  asserts,  [  *85  ] 
that  Mr.  Green  gave  him  verbal  instructions  to  lay  out  his 
share  in  the  money  in  goods,  at  Jamaica,  instead  of  remitting  it  to 
his  nephew,  and  also  by  a  written  authority,  under  date  of  the  12th 
of  August  authorized  him,  if  he  thought  proper,  to  draw  on  him  for 
the  further  sum  of  $2,500,  at  five  days'  sight  From  Carthagena, 
Mr.  Miller  went  to  Jamaica,  where  he  endeavored  to  purchase  a  small 
vessel ;  but  failing  in  his  object,  he,  on  the  9th  of  September,  1814, 
chartered  the  Spanish  schooner  Dos  Hermanos,  Captain  Delgado, 
master  and  owner,  then  lying  at  Kingston.  By  the  charter-party, 
which  was  made  by  Messrs.  O'Hara  and  Offley,  on  behalf  of  the 
owner  of  the  one  part,  and  Mr.  Miller  of  the  other  part,  It  was 
agreed  that  the  sum  of  $1,500  should  be  given  for  the  charter  of  the 
vessel  for  a  voyage  from  Kingston  to  Pensacola,  in  West  Florida,  and 
back  again  to  Eongston.  That  after  her  arrival  at  Pensacola,  Mr. 
Miller  should  put  on  board,  within  eighteen  days,  a  return  cargo  of 
the  produce  of  the  country,  to  be  consigned  to  Messrs.  O'Hara  and 
Offley,  for  sale ;  and  should  further  invest  the  amount  of  the  freight 
in  cotton  or  tobacco,  on  account  of  Mr.  Delgada,  and  ship  it  on  the 
return  voyage,  freight  free,  unless  it  occupied  more  than  a  stipulated 
portion  of  the  room  of  the  vesseL  Mr.  Miller  was  further  to  pay  all 
port  charges,  and  in  case  of  detention  beyond  eighteen  days,  demur- 
rage, also,  at  the  rate  of  sixteen  dollars  per  day.     And  it  was  further 
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agreed  that  if  the  situation  of  that  part  of  the  world  should  be  such 
as  to  preclude  any  communication  between  New  (Means 
[  *  86  ]  and  Pensacola,  *  and  prevent  Mr.  Miller  from  procuring  a 
full  return  cargo  or  as  much  cotton  and  tobacco  as  should 
be  required  for  the  atfiount  of  the  charter,  then  the  said  amount  of 
$1,600  w&,s  to  be  paid  over  on  account  of  the  said  O'Hara  and 
Offley,  to  Mr.  John  K.  West,  of  New  Orleans ;  and  in  that  event, 
and  payment  of  all  port  charges,  Miller  was  to  be  at  liberty  to  decline 
loading  the  vessel  on  the  return  voyage.  Immediately  after  the  execu- 
tion of  this  charter-party,  Mr.  Miller  loaded  on  board  of  the  schooner 
the  goods  in  question,  through  the  agency  of  Messrs.  O'Hara  and 
Offley ;  and  drew  a  bill  for  $2,500  in  their  favor,  on  Mr.  Green,  and 
received  from  them,  for  the  account  of  Messrs.  Lewis  and  Lee,  the 
sum  of  $900.  The  whole  cargo,  with  an  inconsiderable  exception, 
was  documented  as  the  property  of  a  Don  Juan  Lesado,  of  Pensa- 
cola,  and  purported  to  be  the  proceeds  of  the  sales  of  a  former  cargo 
consigned  by  him  to  Messrs.  O'Hara  and  Offley.  Among  these 
documents,  which  are  asserted  by  the  claimant  to  be  merely  colorable, 
there  is  an  invoice  account  current  of  the  sales  of  a  supposed  former 
cargo ;  and  a  letter  of  advice,  stating  that  the  schooner  was  chartered 
for  the  voyage  on  account  of  Don  Juan  Lesado,  and  that  the  cargo, 
consisting  of  dry  goods,  was  a  return  cargo  purchased  by  his  orders. 
There  is,  also,  a  bill  of  lading  consigning  the  cargo  to  the  same 
person.  Mr.  Miller  alleges  this  artifice  to  have  been  resorted  to 
to  preserve  the  shipment  from  British  and  Spanish  capture.  The 
schooner  sailed  on  the  voyage  about  the  13th  of  September, 
[  *  87  ]  with  Mr.  Miller  on  board,  and  *  having  been  driven  by  cur- 
rents considerably  to  the  westward  of  Pensacola,  and  being 
in  the  Bay  of  St.  Bernard,  Mr.  Miller  left  the  schooner  about  the 
first  of  October,  in  a  boat,  which  he  had  purchased  at  Jamaica,  for 
the  purpose,  and  proceeded  for  New  Orleans,  leaving  the  property 
under  the  control  and  directions  of  a  Mr.  Bassett,  who  was  a  pas- 
senger on  board.  On  the  13th  of  October,  Mr.  Miller  arrived  at 
New  Orleans.  In  the  mean  time  the  schooner  proceeded  to  Dauphin 
Island,  and  there  Mr.  Bassett  undertook  (as  he  alleges)  to  change  the 
destination,  and  determined  to  proceed  to  New  Orleans ;  and,  for 
this  purpose,  on  the  14th  of  October,  1814,  he  entered  into  a  new 
charter-party  in  behalf  of  Mr.  Miller,  by  which  it  was  agreed  between 
Mr.  Bassett,  as  agent  of  Mr.  MiUer,  and  Captain  Delgado  for  him- 
self and  Messrs.  O'Hara  and  Offley,  that  for  the  additional  sum  of 
(1,100,  the  vessel  should  immediately  proceed  from  Dauphin  Island 
for  the  Bayou  St  John,  near  the  city  of  New  Orleans,  and  there 
deliver  tbe  said  cargo  to  Mr.  Miller,  his  agents  or  assigns.     The 
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schooner  was  soon  afterwards  captured  by  the  libellants,  detained  in 
the  bay  of  St  Lewis,  and  subsequently  brought  to  Petit  Coquille. 
After  his  arrival  at  New  Orleans,  and  before  knowledge  of  the  cap- 
tore,  Mr.  Miller  wrote  the  following  letter  to  Mr.  Bassett :  "  New 
Orleans,  15th  of  October,  1814.  Dear  Sir,  I  arrived  here  on  the  15th, 
in  the  morning,  after  twelve  days'  suffering,  and  found  all  my  family 
aa  well  as  could  be  expected,  frona  the  situation  of  this  place 
and  Pensacola.  I  have  thought  proper  to  remain  •without  [  *88  ] 
doing  any  thing  until  I  hear  of  your  arrival,  and  news  from 
you.  I  would  advise,  by  aU  means,  to  fetch  the  vessel  and  cargo  to 
Mobile  Point,  if  no  further,  if  possible.  I  believe  it  can  be  done 
without  much  or  no  danger.  I  believe,  also,  it  is  practicable  to 
procure  a  permission  from  the  English  commander  to  come  to  New 
Orleans  with  the  schooner,  provided  you  promise  to  return  with  pro- 
visions that  they  stand  in  need  of.  Try  every  means  in  your  power 
to  effect  the  arrival  here  of  yourself  and  schooner.  Should  you  get 
ihe  schooner  here,  I  shall  meet  a  ready  sale  for  the  crockery  ware, 
and  the  schooner  a  ready  dispatch.  Blankets  sell  readily  at  nine 
doUars  per  pair.  Try  and  make  arrangements  with  Delgado  to  fetch 
the  schooner  here,  as  it  is  certainly  greatly  to  his  advantage  as  well 
as  onrs.  I  depend  upon  your  known  activity,  and  remain  your 
friend.    In  haste,  the  vessel  is  about  to  sail. 

(Signed,)  John  F.  Miller. 

P.  S.  AU  those  pirates  axe  destroyed  at  Barataria.  Tobacco,  best 
quality,  six  cents,  dull 

(Signed.)  Miller. 

I  have  not  time  to  write  to  Delgado,  but  will  next  opportunity. 
Should  you  not  have  consigned  the  schooner  and  cargo  to  any  per- 
son, you  may  place  any  confidence  in  Mr.  Joseph  Moreiga,  as  I  know 
him  welL" 

Mr.  Miller  asserts  that  he  brought  a  considerable  sum  of  money,  in 
dollars  and  doubloons,  from  Jamaica,  of  which  he  took  $4,500  when 
he  left  the  schooner,  in  the  boat  for  New  Orleans,  and  the  residue, 
amounting  to  about  18  or  1900  dollars,  which  was  stored 
away  in  several  crates  of  *  goods,  he  afterwards  contrived  to  [  *  89  ] 
obtain  from  the  schooner  in  the  night  time  while  she  lay  at 
Petit  Coquilles.  All  the  letters  brought  in  the  schooner  from  Jamaica 
were  taken  by  Mr.  MiUer,  and  all  the  documents  respecting  the 
cargo  came  from  his  hands  during  his  several  examinations  in  court. 

Such  is  the  general  outline  of  the  case,  as  to  the  question  of  pro- 
prietary interest  in  the  goods  claimed  in  behalf  of  Mr.  Green.     An 
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examination  of  some  otiier  minute,  though  important  particulars,  will 
properly  arise  in  the  subsequent  discussion  of  tius  question. 

The  first  thing  that  strikes  us,  on  the  slightest  survey  of  this  cause, 
is  the  total  absence  of  all  documentary  proof  to  establish  the  claim 
of  Mr.  Green.  The  shq)ment  was  made  in  the  enemy's  country,  in 
the  name  of  an  enemy,  and  ultimately  destined  for  sale  at  Mobile  or 
New  Orleans,  if  the  parties  should  be  able  to  accomplish  the  voyage. 
The  property  was  clothed  with  a  Spanish  character,  as  Mr.  Miller 
asserts,  to  protect  it  firom  British  and  Spanish  capture.  It  is  certainly 
the  duty  of  neutrals  to  put  on  board  of  their  ships  sufficient  papers  to 
show  the  real  character  of  the  property,  and  if  their  conduct  be  faSi 
«uid  honest,  there  can  rarely  occur  an  occasion  to  use  disguise,  or 
fiedse  documents.  At  all  events,  when  fiedse  or  colorable  documents 
are  used,  the  necessity  or  reasonableness  of  the  excuse  ought  to  be 
very  clear  and  unequivocal  to  induce  a  court  of  prize  to  rest  satisfied 
vdth  it.  To  say  the  least  of  it,  the  excuse  is  not,  in  this  case,  satis- 
factory; for  the  disguise  is  as  strongly  pointed  to  elude 
[  *  90  ]  American,  as  *  British  or  Spanish  capture.  It  is  not  pre- 
tended that  any  genuine  papers  were  put  on  board,  or  are 
now  in  existence,  which  would  explain  the  circumstances ;  for  Mr. 
Miller  himself,  in  an  answer  to  an  interrogatory  on  this  point,  sayB 
he  had  firom  Mr.  Green  no  written  instructions,  nor  did  he  enter  into 
a  written  contract  with  Mr.  Green  respecting  the  goods  to  be  pur- 
chased at  Jamaica ;  that  Mr.  Green  would  have  given  written 
instructions,  but  he,  Mr.  Miller,  objected  to  it,  as  in  case  of  capture 
it  would  have  been  insecure.  He  adds,  that  there  are  no  letters  or 
papers  at  Carthagena  that  can  throw  any  light  on  this  subject,  and 
that  not  having  received  any,  he  was  unwilling  to  leave  any. 

In  the  next  place  there  is  not,  with  the  exception  of  Mr.  Miller's, 
the  slightest  testimony  firom  the  ship's  crew  that  the  property  belonged 
to  Mr.  Green.  The  master  and  mate  of  the  schooner,  and  Mr.  Baa- 
sett  also,  the  agent  of  Mr.  Miller,  expressly  state,  that  they  always 
believed  Mr.  Miller  to  be  the  real  owner,  and  that  he  never  named 
any  other  person  to  them  as  the  owner,  though  he  sometimes  alluded 
darkly  to  a  possible  ownership  in  others.  It  is  a  general  rule  of  the 
prize  law,  not  to  admit  claims  which  stand  in  entire  opposition  to 
the  ship's  papers,  and  to  the  preparatory  examinations,  where  the 
voyages  have  originated  after  the  war.  The  rule  is  founded  i:qp<m 
this  simple  reason,  that  it  would  open  a  door  to  firaud  in  an  incalcu- 
lable extent,  if  persons  were  not  required  to  describe  their  property 
with  perfect  fairness.  The  rule,  however,  is  not  inflexible; 
[  *  91  ]  it  yields  to  cases  of  necessity,  or  where,  *  by  the  course  of 
the  trade,  simulated  papers  become  indispensable,  as  in  a 
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trade  Uoensed  by  the  State  ^th  the  public  enemy.  It  may  be  said, 
that  the  rule  cannot  be  applied  to  the  present  case,  because  Mr. 
Miller  ifi  to  be  deemed  one  of  the  ship's  crew,  although  he  had,  some 
time  before  the  capture,  left  the  vessel,  and  was,  at  the  time  of  cap- 
tDre,*at  New  Orleans ;  and  that  his  examinations  (for  he  was  exam- 
ined several  times)  established  the  interest  of  Mr.  Green,  and  so  the 
daim  is  consistent  with  what  ought  to  have  been  the  evidence  in 
preparaiorio.  Assuming  this  argument  to  be  correct,  on  which  we 
give  no  opinion,  the  circumstances  of  this  case  call  for  the  most 
plenary  explanations  to  dissipate  the  doubts  which  cannot  fail  to  be 
awakened. 

These  explanations  come  altogether  from  Mr.  Miller,  and  are 
unsupported  by  any  corroborative  documents,  at  facts  asserted  upon 
independent  testimony.  All  that  the  other  principal  witnesses  have 
testified  to,  which  bears  directly  on  the  cause,  consists  of  declarations 
or  confessions,  or  acts  of  Mr.  Afiller,  after  his  return  to  New  Orleans. 
Mr.  Miller  himself  certainly  stands  in  a  predicament  which  does  not 
lend  additional  credit  to  his  assertions.  He  was  tbe  projector  of  the 
.voyage,  and  the  conductor  of  all  its  operations.  He  chartered  the 
vessel  in  his  own  name ;  and  if  he  was  acting  for  Mr.  Qreen,  and 
not  for  himself,  what  motive  could  there  be  for  him  to  conceal  his 
agency  from  Messrs.  O'Hara  and  Offley,  or  from  Captain  Delgado? 
The  voyage  itself  was  illegal  in  an  American  citizen.  The 
eharter-paity  *  stipulated  for  a  return  cargo  to  Jamaica,  [  *  92  ] 
which  was  to  be  furnished  by  Mr.  Miller,  and  he  does  not 
pretend  that  this  cargo  was  to  have  been  shipped  on  Mr.  Green's 
account.  It  must  have  been  a  trai&c  on  his  own  account,  or  a  joint 
concern  with  Messrs.  O'Hara  and  Offley ;  and  in  either  view  was  a 
surrender  of  all  the  obligations  which  he  owed  to  his  country.  These 
considerations  cannot  certainly  increase  our  confidence  in  the  integrity 
of  the  conduct  of  Mr.  Miller. 

On  examining  his  testimony  there  are  many  circumstances  which 
cannot  fail  to  create  unfavorable  doubts.  The  test  affidavit  itself  is 
couched  in  very  equivocal  language.  Mr.  Miller  there  asserts,  that 
at' the  time  of  the  purchase  he  expected  to  have  an  interest  in  the 
goods,  but  that  on  his  arrival  at  New  Orleans,  the  attorney  in  fact  of 
the  claimants  refrised  to  allow  any  such  interest,  and  the  deponent 
was  obliged  to  give  up  the  same.  What  authority  could  Mr.  Lewis, 
the  attorney  here  alluded  to,  have  to  intermeddle  with  Mr.  Miller's 
interest  in  the  shipment  ?  He  was  not  the  consignee  of  the  property, 
Bor  was  he  confidentially  acquainted  with  any  agreement  or  instruc- 
tions of  Mr.  Green  relative  to  the  voyage.  It  is  scarcely  credible 
that  Hie  real  consignee  of  the  goods  having  an  interest  in  them. 
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should,  under  such  circumstances,  yield  it  up  to  a  mere  intruder.  In 
his  examination  in  chief  Mr.  Miller  states,  that  it  was  his  original 
intention  to  have  invested  his  own  funds,  as  well  as  Mr.  Green's,  at 
Jamaica;  but  he  was  induced  to  abandon  it  by  reports 
[  •  93  ]  that  the  British  intended  to  occupy  Pensacola  •  and  Mobile 
Point ;  and  he  explains  his  interest  in  the  shipment  to  have 
been  only  a  right  to  one  third  of  the  profits  in  lieu  of  commissions. 

This  representation  is  not  consistent  with  the  language  held  by 
Mr.  Miller  on  other  occasions.  After  the  capture,  Mr.  Miller  stated 
to  Captain  Delgado,  that  "  he  had  got  himself  into  a  difficulty  in 
consequence  of  his  (Delgadb's)  coming  here ;  that  the  greater  part  of 
the  funds  invested  in  the  goods  belonged  to  Mr.  Green ;  that  he 
(Miller)  was  acting  for  others,  and  that  he  feared  he  should  get  him- 
self into  difficulty."  Upon  an  inquiry  from  the  same  person,  during 
the  voyage  from  Kingston,  whether  he  was  the  owner,  Mr.  Miller 
answered,  "  that  he  did  not  know  — that  he  had  funds  from  Cartha- 
gena."  On  another  occasion,  Mr.  Miller  gave  another  witness,  (MJ. 
M'llvaine)  to  understand,  "that  the  cargo  was  purchased  on  hia 
(Miller's,)  and  Green's  account."  And  in  a  conversation  with  a  Mr- 
West,  who  was  the  confidential  agent  of  Messrs.  O'Hara  and  Offley, 
and  received  a  letter  by  the  schooner,  advising  him  of  the  voyage,  he 
left  the  impression  on  Mr.  West's  mind  that  the  cargo  was  his  own. 
The  language,  too,  that  Miller  held  with  Mr.  Heins,  (the  mate  of  the 
schooner,)  after  the  capture,  is  very  significant  He  said,  "  It  was  a 
hard  case  that  he  should  lose  his  property  in  that  way ;  that  it  was 
the  earnings  of  many  years." 

There  are  some  other  discrepancies  in  the  declarations  of  Mr. 
Miller,  which  are  not  CEu^ily  to  be  accounted  for.  Mr.  Miller,  in  his 
examination,  states,  that  Mr.  Green  authorized  him  to  invest 
[  *  94  ]  in  goods  *  the  money  belonging  to  him ;  and  that  after  he 
chartered  the  schooner,  it  was  his  intention  to  lay  out  Mr. 
Green's  funds,  as  well  as  his  own,  in  the  purchase  of  goods ;  but  tiiat 
subsequent  events  induced  him  not  to  lay  out  his  own  funds,  and 
that  he  laid  out  for  Mr.  Green  about  $6,000  only.  In  his  conver- 
sation with  Mr.  Lewis,  he  stated,  that  there  was  an  arrangement 
between  Mr.  Green  and  himself;  that  if  he  thought  proper,  upon  his 
arrival  at  Jamaica,  he  might  invest  in  goods  the  whole  of  the  $11,686, 
and  more,  (for  which  he  was  authorized  to  draw  on  Mr.  Green,  if 
necessary,)  on  the  joint  account  of  himself  and  Mr.  Green ;  that  after 
his  arrival  at  Jamaica,  he  thought  he  would  enter  into  this  specu- 
lation ;  and  thereupon,  he  drew  upon  Mr.  Green  for  $2,500 ;  and  that 
after  the  draft  was  made  he  discovered  that  he  had  not  any  right  to 
make  this  disposition  of  the  funds  of  the  stockholders  in  The  Homet| 
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and,  accordingly,  he  laid  out  $6,000  of  Mr.  Green's  money,  supposing 
he  ought  to  have  an  interest  in  it  himself,  as  a  compensation  for  his 
trouble*. 

In  determining  the  real  character  of  this  whole  transaction,  it 
becomes  material  to  ascertain  the  true  value  of  the  cargo  shipped  by 
Mr.  Miller.  He  asserts  it  to  be  about  $6,000 ;  but  no  original  invoice, 
or  other*  genuine  paper,  is  produced  to  prove  its  cost  in  Jamaica. 
According  to  Mr.  Bassett,  it  was  virorth  about  7  or  8,000  dollars ;  and 
Captain  Delgado  says,  that  v^hile  lading  it,  Mr.  Miller  told  him  it 
would  amount  to  about  8  or  10,000  dollars.  K  their  cargo  cost  but 
$6,000,  it  may  be  asked,  what  became  of.  the  residue  of 
the  money  in  the  *  hands  of  Mr.  Miller?  According  to  [  *95  ] 
his  own  account,  he  received  for  the  sales  of  The  Hornet 
$11,636 ;  firom  O'Hara  and  Offley  $900;  and  he  drew  a  bill  on  Mr. 
Green,  in  part  payment  of  the  goods,  for  $2,500,  making,  in  the 
whole,  the  aggregate  sum  of  $14,000.  There  remained,  therefore, 
after  the  purchase  of  the  goods,  in  the  hands  of  Mr.  Miller,  about 
$8,000.  What  has  become  of  this  fund  belonging  to  himself  and 
tiie  stockholders  in  The  Hornet?  Here,  as  indeed  in  every  other 
material  part  of  the  cause,  the  explanation  comes  exclusively  firom 
Mr.  Miller.  He  says,  tiiat  when  hQ  left  the  schooner  in  St  Barnard's 
Bay,  he  took  avtray  with  him  in  the  boat  the  sum  of  $4,500 ;  and 
that  while  the  schooner  lay  at  Petit  Coquilles,  he  took  away  firom 
some  crates  on  board  of  the  schooner,  in  which  it  was  concealed,  the 
further  sum  of  18  or  1900  dollars.  It  is  true  that  Captain  Delgado 
says  that  when  Miller  left  the  schooner  he  took  away  with  him  a 
bag,  which,  he  supposes,  contained  dollars,  but  he  does  not  pretend 
even  to  guess  at  the  amount ;  and  it  is  remarkable,  that  none  of  the 
passengers  are  interrogated  on  this  subject  But  the  statement  in 
relation  to  the  18  or  1900  dollars  is  wholly  incredible.  The  mate 
flatly  denies  that  it  could  have  been  taken  out  of  the  crates  in  the 
manner  which  Miller  asserts ;  and  Mr.  Bassett  manifestly  considers 
it  almost  impossible.  What  adds  to  the  incredibility  of  the  state- 
ment is,  that  when  Mr.  Miller  left  the  schooner,  he  never  informed 
Mr.  Bassett  that  there  was  any  money  concealed  in  any  of  the  crates, 
although  he  expressly  constituted  him  his  agent  to  dispose  of  the 
cargo,  without  any  reserve. 

•  If  the  funds  were  brought  to  New  Orleans  in  money,  as  [  *  96  ] 
Mr.  Miller  pretends,  nothing  could  have  been  more  easy  of 
ptoof  than  the  fact,  considering  that  a  large  proportion  of  it  belonged 
to  the  other  stockholders  in  The  Hornet.  By  the  very  terms  of  his 
receipt  he  was  bound  to  pay  over  to  them  their  respective  proportions 
on  his  arrival  at  New  Orleans.     Has  he  done  so  ?     There  is  not  the 

4* 
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slightest  proof  to  this  effect  in  the  case.  On  the  contrary,  several  of 
the  stockholders,  or  their  agents,  have  been  examined,  and  not  one 
of  them  admits  his  proportion  to  have  been  paid.  Indeed,  Mr.  Miller 
himself  admits  that  he  has  never  paid  any ;  and  gives  this  extra- 
ordinary excuse,  that  he  had  orders  fix>m  Mr.  Green  not  to  pay  over 
the  money  until  three  months  after  his  aiiival  at  New  Orleans*  This 
excuse  is  entirely  at  variance  with  the  receipt  given  by  Mr.  Miller, 
and  is  as  little  reconcilable  with  the  letter  of  Mr.  Green  to  his  nephew, 
respecting  his  own  remittance.  It  may  be  added,  that  the  statement 
itself  has  very  little  intrinsic  probability  to  support  it 

It  is,  therefore,  no  harshness  to  declare,  that  the  declarations  of 
Mr.  Miller,  that  he  brought  home  so  very  considerable  a  sum,  are  not 
of  themselves  entitled  to  much  credit,  and,  under  the  circumstances, 
cannot  be  received  as  satisfactory  evidence  of  the  fact  by  this  court ; 
and  if  so,  then  every  suspicion  that  the  whole  funds  were  invested 
in  the  cargo  is  greatly  inflamed,  and  every  doubt  of  the  good  faith 
of  the  present  claim  materially  strengthened. 

There  are  many  other  circumstances  in  the  case  which 
[  *  97  ]  tend  to  a  discredit  of  the  claim ;  but  it  would  *  occupy  too 
much  time  to  discuss  them  minutely.  One  circumstance, 
however,  deserves  particular  notice.  It  is  the  letter  of  Mr.  Miller, 
written  to  Mr.  Bassett,  after  his  amval  at  New  Orleans,  which  may 
almost  be  said  to  carry,  in  every  line  of  it,  the  language  and  feelings 
of  an  owner  of  the  goods.  And  it  adds  no  inconsiderable  force  to 
these  observations,  that  the  only  documents  on  board  pointing  to 
Mr.  Green,  are  inconsistent  with  the  supposition  that  the  goods  were 
purchased  on  his  account ;  and  the  only  doubtful  expression  in  them 
may  well  be  satisfied  as  referring  to  money  to  be  obtained  by  Mr» 
Miller,  from  a  Mr.  Hardy,  of  Jamaica,  who  was  indebted  to  Mr. 
Green. 

Considering,  then,  that  the  present  claim  rests  altogether  upon  the 
testimony  of  Mr.  Miller,  given  by  him  after  he  well  knew  the  form 
and  pressure  of  the  cause,  and  liable,  as  it  must  be,  to  the  strongest 
doubts,  both  firom  the  predicament  in  which  he  stands,  and  the  circum- 
stances which  have  been  already  stated,  the  court  cannot  admit  that 
it  is  supported  by  any  reasonable  evidence.  It  is  not  material,  in 
our  view,  whether  the  property  belonged  wholly  to  Mr.  Miller,  or  to 
him  jointly  with  Green,  or  was  purchased  with  the  funds  of  the 
stockholders  of  The  Hornet,  on  his  own  account,  as  an  unauthorized 
speculation,  or  on  joint  account,  with  their  authority ;  for  in  either 
case  it  is  liable  to  the  same  judgment.  It  is  a  settled  rule  of  this 
court,  that  if  a  party  will  attempt  to  impose  upon  the  court  by  know- 
ingly or  firaudulently  claiming  as  his  own,  property  belonging  in  part 
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to  others,  he  shall  not  be  entitled  to  a  restitution  of  that 
portion  which  he  may  ultimately  establish  •as  his  own.  [  *98  ] 
This  rule  is  founded  in  the  purest  principles  of  morality 
and  justice,  and  would  bear  upon  the  daim  of  Mr.  Green,  supposing 
his  domicile,  as  a  neutral,  were  eyer  so  clearly  established. 

In  respect  to  the  domicile  of  Mr.  Green,  there  is  certainly  much 
reason  to  doubt  if  it  would  be  sufficient  to  protect  him,  even  if  he 
could  show  himself,  at  the  time  of  the  capture,  a  citizen  of  Car- 
thagena.  For,  if  upon  his  return  to  New  Orleans,  after  the  war, 
he  acquired  a  domicile  there,  (of  which  the  circumstance  of  his 
becoming  the  owner  of  a  privateer  in  that  port  affords  a  strong, 
presumption,)  he  became  a  redintegrated  American  citizen,  and  he 
could  not,  by  an  emigration  afterwards,  ftagranle  bello,  acquire  a 
neutral  character  so  as  to  separate  himself  from  that  of  his  native 
country. 

The  counsel  for  the  claimant,  aware  of  the  pressure  of  his  case 
upon  the  present  evidence,  has  prayed  to  be  admitted  to  make  farther 
proof,  which  he  states  to  be  now  in  his  possession.  K  this  cause 
turned  upon  the  question  of  domicile,  the  court  would  feel  little  hesi- 
tation in  admitting  it.  But  considering  the  manner  in  which  the 
cause  was  conducted  in  the  court  below,  and  that  the  claimant  there 
had  the  benefit  of  further  proof,  and  that  it  appears  to  us  that  upon 
the  question  of  proprietary  interest,  the  cause  now  admits  of  no  fair 
and  reasonable  explanation,  consistent  with  an  exclusive  interest  in 
Mr.  Green,  we  do  not  feel  at  liberty  to  make  an  order  for  further 
proof.  We  are  not  satisfied  that  it  would  be  a  safe  or  convenient 
rule,  unless  under  very  special  circumstances,  to  allow  par- 
ties who  have  had  the  benefit  •  of  plenary  proof  in  the  court  [  *  99  ] 
below,  to  have  an  order  for  further  proof  in  this  court  upon 
the  same  points.  Much  less  should  we  incline  to  allow  it  in  a  case 
of  pregnant  suspicion,  where  the  evidence  must  come  from  sources 
tainted  with  so  many  unwholesome  personal  interests,  and  so  many 
infusions  of  doubtful  credit. 

The  claim  of  Mr.  Green  must,  therefore,  be  rejected,  and  the  goods 
be  condemned  as  good  and  lawful  prize. 

It  has  been  urged,  that  there  is  no  evidence  upon  the  record  that 
the  captors  were  duly  commissioned,  and  that  further  proof  ought  to 
be  required  on  this  point  This,  however,  is  a  question  which  the 
claimant  has  no  right  to  litigate.  He  has  no  legal  standing  before 
the  court  to  assert  the  rights  of  the  United  States.  If  the  capture 
was  without  a  commission,  the  condemnation  must  be  to  the  United 
States  generally ;  if  with  a  commission,  as  a  national  vessel,  it  must 
still  be  to  the  United  States,  but  the  proceeds  are  to  be  distributed  by 
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the  court  among  the  captors,  according  to  law.  It  will  be  time 
enough  to  require  the  commission  to  be  produced,  when  the  proceeds 
are  to  be  distributed  by  the  court,  if  the  United  States  sluJl  then 
insist  upon  any  exclusive  claim. 

Decree  affirmed^  with  costs* 


[  *  100  ]  *  Beverly  v*  Bbooke. 

%  W.  100. 

Where  the  owner  of  certain  slaves,  and  also  part  owner  of  a  vessel,  hired  the  slaves  to  the 
master  of  the  vessel  to  proceed  as  mariners  on  board,  on  a  vojage,  at  the  nsaal  wages, 
and  without  anj  special  contract  of  hiring ;  held,  that  the  master,  having  acted  with  good 
faith,  was  not  responsible  for  the  escape  of  the  slaves  in  a  foreign  port,  which  was  one  of 
the  contingent  termini  of  the  voyage,  and,  consequently,  within  the  hazards  to  which  the 
owner  knew  his  property  might  be  exposed ;  although  it  was  doubtful  whether  the  master 
had  strictly  pnrsned  his  orders  in  going  to  each  port 

Error  to  the  circuit  court  for  the  District  of  Columbia. 

This  suit  was  instituted  by  the  plaintifF  in  the  circuit  court  for  tiie 
county  of  Alexandria,  to  recover  the  value  of  three  slaves,  hired  by' 
the  plaintiff  to  the  def^idant  for  a  voyage  to  some  part  of  Europe,  in 
the  brig  Sophik,  of  which  the  defendant  was  master,  which  skvea 
escaped  from  the  vessel,  and  were  lost  to  the  owner.  The  claim  was 
founded  on  the  allegation  tBat  the  master  pursued  a  different  voyage 
from  that  for  which  the  slaves  were  hired,  and  that  to  this  cause  waa 
to  be  ascribed  the  loss  that  had  been  sustained. 

Bwann^  for  the  plaintiff. 

Taylor^  for  the  defendant 

[  •  101  ]     •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

The  declaration  in  this  cause  states,  that  the  defendant, 
'<  was  master  of  the  brig  Sophila,  then  in  the  county  of  Alexandria, 
and  bound  on  a  voyage  from  thence  to  Savannah,  in  the  State  of 
Georgia,  and  from  Savannah  to  New  York,  in  the  State  of  New 
York,  and  from  thence  to  such  other  place  or  places  as  he,  the  said 
defendant,  might  be  directed  to  go  to  by  the  owners  oi  the  said 
brig,"  of  whom  the  plaintiff  was  one.  That  believing  and  expecting 
the  defendant  would  pursue  the  orders  he  should  receive,  as  was  hia 
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duty,  he  hired  to  him,  for  the  voyage,  the  slaves  in  the  declaration 
mentioned. 

It  appeared  in  evidence,  that  these  slaves  were  received  on  board 
the  vessel  as  mariners,  on  the  usual  wages,  and  without  any  special 
contract* 

•  On  the  23d  of  May,  1809,  after  The  Sophila  had  sailed  [  •KK  ] 
from  Alexandria  to  Savannah,  a  letter  of  instructions  was 
addressed  to  the  master,  which  contains  the  following  directions :  ^'  I 
hope  this  will  find  you  arrived  at  Savannah,  and  ready  to  proceed  on 
your  voyage  to  Amsterdam,  where  you  are  to  proceed  with  all  dis- 
patch ;  and  when  you  arrive  off  the  Texel,  should  you  not  have 
received  information,  either  from  Messrs.  Willinks,  or  from  some 
source  that  you  can  depend  upon,  that  you  can  enter  Holland  with 
safety,  you  are  to  proceed  to  Tonningen,  and  from  thence  communi- 
cate with  Messrs.  Willinks,  and  follow  their  instructions.  K  they  say 
they  cannot  get  you  admitted  to  the  continent,  or  can  do  nothing  for 
you,  yon  are  then  at  liberty  to  take  upon  yourself  the  disposal  of  the 
caigo  in  any  way  that  may  be  practicable,  and  the  investment  of  the 
proceeds  in  any  Grerman  goods  that  may  answer  our  market  Should 
no  opportunity  offer  for  a  sale  at  Tonningen,  or  on  the  coast'  of 
Holland,  or  Denmark,  or  in  the  Baltic,  you  must  then,  as  a  last  resort, 
proceed  to  Liverpool,"  &x^ 

On  the  6th  of  July,  1809,  a  letter,  containing  additional  instruc- 
ticms,  was  written,  of  which  the  following  is  an  extract :  "  Nothing 
decisive  has  yet  occurred  whereby  to  judge  of  the  ultimate  result  of 
the  pending  negotiations  between  this  country  and  the  powers  of  the 
continent.  But  hoping,  by  the  time  you  arrive  in  the  British  channel, 
all  difficulties  will  be  settled  betwe^a  us  and  the  continent,  your 
owners  are  stiU  desirous,  and  direct,  that  you  may  prose- 
cute your  voyage,  as  before  directed,  for  •  Amsterdam.  [  •  103  ] 
They  are,  however,  desirous  that,  before  you  attempt  to  enter 
the  Texel,  you  inform  yourself  whether  the  port  be  blockaded,  and 
whether  there  be  any  danger  of  confiscation  after  entering.  And 
should  you  not  be  able  to  get  satisfactory  information  on  these  heads 
at  sea,  or  going  up  the  British  Channel,  you  will  proceed,  as  before 
directed,  for  Tonningen,  and  from  thence  communicate  with  Messrs. 
"Willinks,  of  Amsterdam,  and  Messrs.  Parish  and  Co.,  Hamburg,  and 
abide  by  their  instructions.  Should  it  so  turn  out  that  you  cannot, 
with  safety,  proceed  to  Amsterdam,  and  that  you  can  get  admittance 
at  Tonningen  or  Hamburg,  you  will  deliver  your  cargo  at  either  place 
to  Messrs.  Parish  and  Co.,  as  they  may  instruct  you,"  &c.  "•  If  no 
admittance  can  be  had  either  at  Amsterdam,  Hamburg,  or  Tonningen, 
you  are  then  at  liberty  to  do  the  best  you  can  with  the  cargo,  as 
before  directed." 
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Under  these  instmctions  the  Sophila  proceeded  on  her  voyage,  till 
visited  by  one  of  the  squadron  w^hich  blockaded  Amsterdam.  Infoi^ 
mation  was  there  received  showing  the  danger,  from  the  local  govem- 
I  ment,  of  entering  the  Texel,  and  also,  that  Hamburg  and  Bremen 
were  shut,  and  that  Tonningen  had  been  shut  and  opened  to  Ameri* 
can  vessels  several  times.  The  Sophila  continued  to  ply  off  and  on 
the  mouth  of  the  Tezel,  for  four  or  five  days,  with  her  signals  dis- 
played, when  the  master  concluded  to  run  into  the  Texel,  the  block- 
ade of  which,  it  would  seem,  was  not  then  intended  to  exclude 
neutral  commerce.  In  executing  this  design  he  was  met  by 
[  *  104  ]  the  schooner  Enterprise,  an  American  man  of  war,  *beating 
out  abreast  the  first  buoy  of  the  Hacks.  The  commander 
.*of  the  schooner  sent  his  boat  to  The  Sophila  with  a  request  that  her 
master  would  come  on  board  The  Enterprise.  The  defendant  went 
on  board,  and  continued  there  near  two  hours.  On  his  return,  the 
commander  of  The  Enterprise  sent  on  board  The  Sophila  a  Captain 
Swaine,  master  of  an  American  vessel  which  had  been  captured  by 
a  Danish  cruiser  on  a  voyage  to  St  Petersbu^,  and  condemned. 
Captain  Swaine  gave  to  Captain  Brooke,  the  defendant,  a  written 
statement,  containing  all  the  information  he  possessed  respecting  the 
dangers  of  those  seas.  He  stated  that  his  vessel  was  captured  on  the 
4th,  and  condemned  on  the  19th  of  June.  That  on  the  20th,  himself 
and  his  men  were  turned  on  shore  without  assigning  to  them  any 
cause  of  capture  or  condemnation,  and  without  making  any  provis- 
ions for  them.  His  men  were  compelled  to  go  on  board  Danisli 
privateers  to  avoid  starving.  He  remained  himself  at  Albourg,  until 
tiie  17th  of  July,  when  he  travelled  by  land  to  Amsterdam,  and 
passed  within  four  miles  of  Tonningen.  The  information  of  Cap* 
tain  Swaine  showed  that  the  seas  about  the  mouths  of  the  Eider, 
the  Elbe,  and  the  Weser,  swarmed  with  Danish  privateers,  who 
respected  no  flag,  and  brought  in  every  American  vessel  they  could 
capture.  On  the  28th  of  July  he  passed  through  Hamburg,  and 
waited  on  the  American  consul  for  a  passport,  where  he  was  informed 
by  the  chancellor  that  there  were  several  American  vessels  at  Ton- 
ningen petitioning  for  liberty  to  land  their  cargoes,  which 
[  *105  ]  they  could  *not  obtain,  nor  was  any  attention  paid  to 
their  petitions.  He  received  the  same  information  aft»- 
wards  at  Amsterdam.  By  the  consulate  at  Hamburg  he  was  also 
informed  that  there  had  been,  a  few  days  before,  some  American 
vessels  at  Cruxhaven,  which  had  been  ordered  by  the  consul  to  leave 
that  place  immediately.  After  receiving  this  information  The 
Sophila  proceeded  to  Liverpool,  where  the  slaves  of  the  plaintiff 
escaped,  and  have  been  totally  lost 
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Upon  this  testimony,  the  counsel  for  the  plaintiff  prayed  tiie  coturt 
to  instruct  the  jury  that,  if  they  believed  the  evidence,  the  plaintiff 
was  entitled  to  recover  of  the  defendant  the  value  of  the  slaves  in  the 
declaration  mentioned.  The  court  refused  to  give  this  instruction, 
to  which  refusal  the  plaintiff  excepted.  A  verdict  was  found  for  the 
defendant,  and  a  judgment  rendered  thereon  by  the  court,  which 
judgment  is  now  before  this  court  on  writ  of  error. 

The  plaintiff  in  eiror  contends,  that  the  circuit  court  ought  to  have 
given  the  instruction  prayed  for,  because,  1st  The  defendant  has 
violated  the  instructions  by  which  he  was  bound.  2d.  Any  violation 
of  those  instructions  subjects  him  to  every  loss  sustained  in  conse- 
quence thereof. 

Captain  Brooke  is  supposed  to  have  violated  his  orders  in  not  pro- 
ceeding to  Tonningen,  and  waiting  there  frar  the  directions  of  Messrs. 
WiUinka. 

In  considering  the  instructions  given  by  the  owners  of  The  Sophila, 
there  are  extrinsic  circumstances  which  ought  not  to  be  entirely 
overlooked.  The  state  of  the  whole  commercial  world  was 
without  •  example.  The  then  emperor  of  Prance  exercised  [  •  106  ] 
the  most  abscdute  despotism  over  nearly  the  whole  con- 
tinent of  Europe,  and  at  his  capricious  will  destroyed  the  commerce 
and  seized  the  property  of  neutrals  in  the  ports  of  those  who  were 
compelled  to  his  influence.  Under  such  circumstances,  it  is  reason-*- 
able  to  suppose  that,  in  commercial  expeditions  planned  from  so 
distant  a  place  as  the  United  States,  some  confidence  is  placed  in 
the  master  of  the  voyage,  and  that  much  must  be  left  to  his  discre- 
tion. Although  this  consideration  will  not  excuse  a  disobedience  of 
oxders,  it  is  entitled  to  weight  in  expounding  orders  not  entirely 
decisive.  The  primary  object  of  the  owners  was  obviously  that  The 
Sophila  should  go  to  Amsterdam.  Yet  this  primary  object  was  to 
be  relinquished,  if  not  to  be  attained  with  safety;  and  of  this  the 
master  was  the  judge. 

But  the  orders  are  said  to  direct  the  master  absolutely  to  proceed 
to  Tonningen,  should  he  decline  entering  the  Texel. 

In  the  first  letter  of  the  23d  of  May,  this  direction  does  appear 
to  be  positive,  but  it  also  appears  to  have  been  given  in  the  expecta- 
tion that  the  voyage  from  the  mouth  of  the  Texel  to  Tonningen, 
might  be  prosecuted  without  imminent  danger,  and  witii  the  proba- 
bility of  entering  some  port  on  the  continent.  Of  this  probability, 
the  Messrs.  Willinks  were  to  judge,  should  it  be  in  the  power  of 
Captain  Brooke  to  consult  them. 

The  first  paragraph  of  the  letter  of  the  6th  of  July,  repeats 
tiie  order  to  proceed  to  Tonningen,  •should  it  be  unsafe  to  [  *  107  J 
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enter  the  Texel,  and  there  '^  to  communicate  with  Messrs.  Willinks, 
of  Amsterdam,  and  Messrs.  Parish  and  Co.,  of  Hamburg,  and  to 
follow  their  instructions."  The  letter  then  directs  the  conduct  of  the 
master,  should  he  be  enabled  to  get  admittance  into  Tonningien  or 
Hamburg,  and  proceeds  to  say :  ''  If  no  admittance  can  be  had, 
either  at  Amsterdam,  Tonningen,  or  Hamburg,  you  are  then  at 
liberty  to  do  the  best  you  can  with  the  cargo,  as  before  directed." 

It  is  on  this  last  clause  in  the  letter  that  the  difficulty  arises. 

The  plaintiff  contends  that  the  master  had  no  right  to  determine, 
at  the  mouth  of  the  Texel,  the  practicability  of  getting  into  Tonnin- 
gen or  Hamburg,  but  was  bound  to  proceed  for  the  former  place ; 
and  when  there,  to  govern  himself  by  the  directions  of  Messts. 
Willinks,  or  of  Messrs.  Parish  and  Co.  If  this  be  not  the  true  con- 
struction of  the  letter,  he  then  contends  that  the  intelligence  received 
off  the  mouth  of  the  Texel,  did  not  excuse  the  master  for  sailing 
firom  that  place  for  Liverpool. 

As  the  first  paragraph  of  that  letter  contains  an  imconditional 
order  to  proceed  to  Tonningen,  should  it  be  unsafe  to  go  to  Amster- 
dam, it  is  probable  that  the  owners  might  found  their  subsequent 
orders  on  the  state  of  things  which  might  be  found  to  exist  when  the 
vessel  should  arrive  at  Tonningen,  and  on  the  expectation  that  the 
voyage  would  be  prosecuted  to  that  place.  But  this  expectation  is 
not  so  clearly  expressed  as  to  be  firee  firom  doubt  The 
[  *  108  ]  writer  does  not  say,  ^'  if  on  arriving  at  Tonningen  *no 
admittance  can  be  had,"  &c. ;  but,  ^'  If  no  admittance  can 
be  had,"  &c.  These  expressions  might  well  be  understood  to  apply 
to  the  fact,  although  it  should  be  communicated  before  arriving  at  the 
place,  and  to  dispense  with  the  necessity  of  a  useless  voyage  to  Ton- 
ningen. There  is  the  more  reason  for  coming  to  this  conclusion  firom 
the  consideration  that  the  vessel  could  not  arrive  at  a  place,  admit- 
tance into  which  was  forbidden.  Whether  this  be  the  true  construc- 
tion of  the  letter  or  not,  the  phraseology  is  deemed  too  ambiguous  to 
subject  the  master  to  remote  damages,  not  certainly  produced  by  his 
omitting  to  proceed  to  Tonningen,  if,  in  omitting  so  to  do,  he  acted 
with  good  faith  and  a  sincere  desire  to  obey  his  orders. 

This  brings  us  to  the  information  under  which  he  acted.  That 
information  was  that  Hamburg  was  shut.  That  Tonningen  had 
been  occasionally  shut,  and  occasionally  opened,  to  American  vessels. 
That,  at  the  time,  the  cargoes  of  those  which  had  been  admitted, 
were  not  allowed  to  be  sold ;  and  that  the  voyage  to  Tonningen 
would  be  attended  with  very  serious  hazards,  which  were  "probably 
not  contemplated  by  his  owners  when  they  gave  their  instructions. 
If,  in  such  a  state  of  things,  the  master  should  be  thotight  to  have 


FEBRUARY  TERM,  1817.  49 

M'Coal  V.  Lekamp'8  Adminutratrix.    2  W. 


misconstraed  his  instructions,  and  should  be  deemed  responsible  for 
exercising  his  own  discretion,  the  action,  founded  on  such  miscon- 
struction, would  certainly  be  a  harsh  one.  The  court  will  not  decide 
this  question,  because  its  decision  is  rendered  unnecessary 
by  the  view  taken  of  the  second  point.  *2d.  Admitting  [*109  ] 
tibat  the  true  construction  of  his  orders  required  the  master 
to  proceed  to  Tonningen,  on  finding  it  unsafe  to  go  to  Amsterdam, 
is  he  liable  in  this  action  ? 

The  court  thinks  he  is  not.  No  special  contract  is  proved,  and  the 
daves  of  the  plaintiff  were  put  on  board  the  vessel  generally  as 
seamen.  The  court  is  not  satisfied  that  the  danger  of  their  escaping 
might  not  be  as  great  on  the  continent  as  in  England.  But,  at  any 
rate,  Ldverpool  was  one  of  the  contingent  termini  of  the  voyage,  and 
was  consequently  within  the  hazards  to  which  the  plaintiff  knew  his 
property  might  be  exposed.  The  danger  of  losing  them,  should  The 
Sophila  proceed  to  Liverpool,  did  not  deter  him  firom  placing  the 
slaves  on  board  the  vessel,  nor  firom  directing  the  master  to  go  to 
Iflverpool,  or  firom  giving  fcdl  discretion  respecting  Ms  port  in  an 
event  which  was  far  firom  being  improbable. 

There  is  no  error,  and  the  judgment  is  to  be  affirmed,  with  costs. 

Judgment  affirmed. 


•  IVFCouL  V.  Lekamp's  Administratrix.  [  *  111  ] 

2W.  in. 

A,  L.  broagHt  an  action  of  assvmpsU  in  the  circait  conrt,  and  after  issue  joined,  the  plaintiff 
died,  and  the  suit  was  reyived  by  scire  facias,  in  the  name  of  his  administratrix.  While 
the  BDit  was  still  depending,  the  administratrix  intermarried  with  F.  A.,  which  marriage 
was  pleaded  puis  darrein  eontinvance.  Held  that  this  scire  facias  was  no  bar  to  a  new 
scire  faciasy  to  revive  the  original  suit  in  the  name  of  F.  A.  and  wife,  as  the  personal  repre- 
sentative of  A.  L.,  in  order  to  enable  her  to  prosecute  the  suit  until  a  final  judgment,  under 
the  Judiciary  Act  of  1789,  c.  20,  s.  31,  (1  Stats,  at  Large,  90.) 

Where  a  witness,  a  clerk  to  the  plaintiff,  swore  that  the  several  articles  of  merchandise  con- 
tained in  the  account  annexed  to  his  deposition,  were  sold  to  the  defendant  by  the  plaintiff, 
and  were  charged  in  the  plaintiff's  daybook  by  the  deponent  and  another  person  who  is 
dead,  and  that  the  deponent  delivered  them ;  and  further  swore,  that  he  had  referred  to  the 
original  entries  in  the  daybook ;  held  that  this  was  competent  evidence  to  go  to  the  jury 
to  prove  the  sale  and  delivery  of  the  goods. 

Error  to  the  circtdt  court  of  the  United  States  for  the  district  of 
Virginia. 

VOL,   IV.  5 
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Lee^  for  the  plaintiff  in  eiror. 

Swannj  for  the  defendant  in  error. 

[  •  112  ]      *Masshaj.l,  C.  J.,  delivered  the  opinion  of  the  court. 

Albert  Lekamp  faronght  this  suit  in  the  circuit  court,  for 
the  district  of  Virginia,  for  the  recovery  of  money  ckdmed  to  be  due  to 
him  from  Neil  AFCoul,  the  defendant  below.  After  issue  joined  the 
plaintiff  died,  and  the  suit  was  revived  in  the  name  of  his  adminis- 
tratrix. While  the  suit  was  still  depending,  the  administratrix  inter- 
married with  Frederick  L.  E.  Amelung,  which  marriage  was  pleaded 
puis  darrein  continuance.  The  sdre  facias  was  thereupon  abated, 
and  a  new  scire  facias  issued  to  revive  the  original  action,  in  tiie 
names  of  Amelung  and  wife,  as  the  personal  representatives  of 
Albert  Lekamp. 

At  a  subsequent  term  the  cause  was  tried  on  the  original  issue, 
and  a  verdict  found  for  the  plaintiff,  on  which  the  defendant  prayed 
that  the  judgment  might  be  arrested  for  the  following  reasons :  ^^  Be- 
cause he  saith  that,  after  the  plea  pleaded,  the  original  plaintifl^ 
Albert  Lekamp,  departed  this  life,  and  Sophia  Lekamp,  his  admin- 
istratrix, sued  forth  a  sdre  facias  to  revive  the  suit,  on  the  4th  of 
July,  1811 ;  that  while  the  suit  stood  revived  in  her  name  as  admin- 
istratrix, the  said  Sophia  Lekamp  intermarried  with  Frederick  L.  E. 
Amelung,  and  on  the  4th  of  December,  1812,  this  defendant  having 
pleaded  the  intermarriage  aforesaid,  it  was  ordered  that  the  scire 
facias  be  abated ;  whereupon  the  said  Frederick  L.  E.  Amelung,  and 
Sophia,  his  vcdfe,  as  administratrix  aforesaid,  sued  out  a  new  scire 
facias  to  revive  the  suit,  and  there  being  no  new  plea  pleaded,  or 
any  consent  that  the  cause  should  be  revived  in  any  other 
[  •  113  ]  "*  manner  them  the  law  would  direct,  the  jury  was  empan- 
nelled,  and  a  verdict  found  as  aforesaid;  and  the  said 
defendant  saith,  that  the  act  of  congress,  in  that  case  made  and 
provided,  doth  not  warrant  the  revival  of  the  suit  in  the  name  of  the 
said  Amelung  and  wife,  under  the  circumstances  aforesaid." 

These  errors  were  overruled,  and  a  judgment  rendered  conforming 
to  the  verdict  of  the  jury. 

At  the  trial  of  this  cause,  the  plaintiff  offered  in  evidence  the  depo- 
sition of  Zachariah  Roberts,  with  the  accounts  thereunto  annexed. 
The  deponent  states  that  he  was  clerk  of  Albert  Lekamp,  from 
the  10th  day  of  January,  1804,  to  the  9th  day  of  June,  1809.  That 
the  account  B.,  annexed  to  his  deposition,  is  a  just  and  true  account 
current  taken  from  the  books.  That  on  the  8th  day  of  November, 
1805,  Neil  JVTCoul  paid  up  the  balance  for  goods  purchased  pre- 
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vions  to  the  26th  of  April,  1805,  vnih  the  interest  due  thereon  as 
stated.  He  then  recapitulates  in  his  deposition  the  several  items  on 
the  debtt  side  of  the  account  current,  which  is  composed  of  the  sums 
total  of  goods  delivered  on  particular  days,  and  ^  states  most  posi* 
tively  that  the  said  items  are  taken  from  the  account  current  of 
&e  said  Neil  AFCoul,  on  the  said  Lekamp's  books,  which  books  he 
kept,  and  has  had  reference  thereto.  That  viewing  and  referring  to 
the  other  paper  writing  annexed,  marked,  also,  with  the  letter  B., 
beginning  with  the  words, '  a  statement  of  merchandise  sold  and 
delivered  to  Neil  M'CJoul,'  he  saith  that  the  several  articles  of  mer- 
chandise therein  enumerated,  specified,  described,  and  at 
large  set  forth  and  *  charged,  and  contained  also  in  the  [*114] 
before-mentioned  account  current,  marked  B.,  were  sold  by 
said  Albert  Lekamp^  in  his  lifetime,  and  at  the  respective  times  at 
which  they  are  charged  to  the  defendant,  Neil  M'Coul,  and  were 
diaiged  in  the  daybook  of  the  said  Albert  Lekamp,  by  the  deponent 
and  Mr.  Vithake,  who  is  now  deceased,  and  the  deponent  delivered 
them,"  See.  The  deposition  then  proceeds  to  state  that  the  prices  eCre 
correctly  stated ;  that  all  due  credits,  so  far  as  he  knows,  are  given ;  and 
that  the  balance  is  truly  struck*  And  adds,  that  Ae  deponent,  before 
giving  in  his  deposition,  had  reference  to  the  original  entries  on  the 
daybooks  of  Lekamp,  which  entries  were  made  by  Mr.  Vithake 
himself. 

The  first  account,  marked  B.,  is,  as  is  stated  in  the  deposition,  the 
account  current.  The  second  account,  also  marked  B.,  is  a  particular 
and  detailed  enumeration  of  the  articles  sold  and  delivered,  with  their 
prices,  and  agrees  in  amount  with  the  account  current. 

The  counsel  for  the  defendant  moved  the  court  not  to  allow  the 
said  accounts  to  go  in  evidence  to  the  jury,  as  not  being  copies  of 
the  original  entries  in  the  daybooks,  or  original  books  of  the  plain- 
tiff's intestate ;  but  the  court  was  of  opinion  that  the  account  B., 
beginning  with  the  words  ^<  statement,"  &c.,  was  substantially  stated 
by  the  vidtness  to  be  a  copy  from  the  daybooks,  or  original  books  of 
entries,  and  that  the  same  was  sufficiently  proved  to  go  in  evidence 
to  the  jury,  together  with  the  said  deposition.  The  defeildants 
excepted  to  this  opinion. 

*  Two  errors  are  assigned  in  the  proceedings  of  the  court  [  *  115  ] 
below:  — 

1st.  In  reviving  this  suit  after  the  abatement  of  the  first  scire 
faciasj  which  error  ought  to  have  arrested  the  judgment 

2d.  In  permitting  the  account,  marked  B.,  to  go  in  evidence  to  the 
jury. 

The  first  error  assigned  is  of  some  consequence,  as  the  decision 
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upon  it  famishes  a  rale  of  practice  for  all  the  circuit  courts  of  the 
United  States. 

The  argament  for  the  plaintiff  in  error,  is  briefly  this :  At  common 
law,  all  suits  abate  by  the  death  or  maniage  of  the  plaintiff,  if  ^feme 
sole ;  and  such  suit  could  not  be  prosecuted  in  the  name  of  the 
representative,  or  of  the  husband  and  wife,  unless  enabled  so  to  do 
by  statute.  The  act  of  congress  provides  for  the  case  of  death,  but 
not  for  the  case  of  marriage.  Consequently,  the  suit  of  a  feme  sole 
who  marries  abates  as  at  common  law. 

This  argument,  if  applied  to  an  original  suit  instituted  by  a  fetne 
sole  J  would  certainly  be  conclusive ;  but  this  suit  was  not  instituted 
by  B,feme  sole.  It  was  instituted  by  Albert  Lekamp,  who  died  while 
it  was  depending.  The  law  says :  <<  That  where  any  suit  shall  be 
depending  in  any  court  of  the  United  States,  and  either  of  the  par- 
ties shall  die  before  final  judgment,  the  executor  or  administrator 
of  such  deceased  party,  who  was  plaintiff,  petitioner,  or  defendant, 
in  case  of  the  cause  of  action  doth,  by  law,  survive,  shall  have  full 
power  to  prosecute  or  defend  any  such  suit  or  action  until  final 
judgment." 

When,  therefore,  Albert  Lekamp  died,  his  administratrix, 
[  •  116  ]  •since  the  cause  of  action  survived,  had  fiall  power  given 
her  by  the  statute  to  prosecute  this  suit  until  final  judgment. 
The  suit  did  not  abate,  but  continued  on  the  docket  as  the  suit  of 
Albert  Lekamp.  It  did  not  become  the  suit  of  the  administratrix, 
but  remained  the  suit  of  the  intestate,  to  be  prosecuted  by  his  repre- 
sentative. .  The  marriage  of  this  representative  would  abate  her  own 
suit,  but  could  not  abate  the  suit  of  her  intestate.  That  still  remained 
on  the  docket,  to  be  prosecuted  by  her,  according  to  the  letter  of  the 
law,  as  well  as  its  spirit,  "  until  final  judgment"  If  her  marriage 
abated  her  scire  facias^  and  the  original  suit  still  remained  on  the 
docket,  was  still  depending,  then  its  state  was  the  same  as  if  a  scire 
facias  had  never  issued;  in  which  case  all  will  admit  vl  scire  facias 
ought  to  issue  in  the  name  of  husband  and  wife. 

This  court  is  unanimously  of  opinion,  that  as  the  original  suit  did 
not  abate,  the  scire  facias  in  the  name  of  the  administratrix  while  a 
feme  solCy  constituted  no  bar  to  a  scire  facias^  in  the  name  of  the 
husband  and  wife  after  her  marriage,  to  enable  her  still  <^to  prosecute 
that  suit  until  a  final  judgment." 

'  The  question  which  grows  out  of  the  bill  of  exceptions  is  entirely 
a  question  of  construction.  AH  admit,  that  in  tiiis  action  the  delivery 
of  the  goods  sold  must  be  proved,  and  that  the  entries  to  which  the 
witness  may  refer,  must  be  the  original  entries  made  in  the  daybook. 
Th^  doubt  is,  whether,  upon  right  construction,  the  deposition  of 
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Zacbariah  Roberts  amounts  to  this.  He  says  that  the  sev-  , 
end  artides  of  merchandise  contained  in  the  *  account,  [  *  117  ] 
annexed  to  his  deposition,  were  sold  to  the  defendant  by 
Albert  Lekamp,  and  were  charged  in  the  daybook  by  the  deponent 
and  another  person,  who  is  dead,  and  that  the  deponent  delivered 
them.  He  farther  swears  Uiat  he  had  referred  to  the  original  entries 
in  the  daybook.  He  could  not  swear  more  positively  to  the  delivery 
of  the  goods  than  he  does;  but  as  it  is  clear  that  he  could  not,  even 
for  a  week,  recollect  each  a^de  which  is  enumerated,  he  accounts 
for  his  recollection  by  saying  that  they  were  entered  in  the  daybook 
partly  by  himself,  and  partly  by  another  derk,  who  is  dead,  and  that 
he  has  referred  to  this  daybook*  This  is  an  accoimt  taken  firom  the 
original  entries  made  at  tiie  time  of  delivery,  and  is,  therefore,  admis- 
sible. The  account  current,  though  agreeing  with  the  account  taken 
from  the  daybook,  appears  not  to  have  gone  to  the  jury. 

Judgment  affirmed. 


•  The  United  States  v.  Sheldon.  [  *  119  ] 

2  W.  119. 

Under  the  act  of  the  6th  of  Jnly,  1812,  (2  Stats,  at  Large,  778,)  '*  to  prohibit  American  yes- 
mHa  fiom  pTOoeeding  to  or  trading  with  the  enemies  of  the  United  States,  and  for  other 
porpoees/'  held,  that  lining  fat  oxen,  &c.  are  articles  of  provision  and  munitions  of  war, 
ni^in  the  tme  intent  and  meaning  of  the  act. 

Also  held,  that  driying  living  fat  oxen,  &c.  on  foot,  is  not  a  transportation  thereof,  within 
the  tnu  intent  and  meaning  of  the  same  act 

Thb  Attorney*  General,  for  the  United  States. 

Bqpkinsonj  for  the  defendant 

Washington,  J^  delivered  the  opinion  of  the  court 
The  defendant,  George  Sheldon,  was  indicted  in  the  circuit  court 
for  the  district  of  Vermont,  for  transporting,  over  land,  in  November, 
1813,  a  certain  number  of  fat  oxen,  cows,  steers,  and  heifers,  firom  a' 
place  in  the  United  States,  to  the  province  of  Lower  Canada.  A 
special  verdict  was  found,  which  submitted  to  the  court  the  ques- 
tions, whether  living  fat  oxen,  cows,  steers,  and  heifers,  are  articles 
of  provision  and  munitions  of  war,  and  whether  driving  living  fat 

6* 
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oxen,  cows,  steers,  and  heifers,  on  foot,  is  a  transportation  thereof, 
within  the  true  intent  and  meaning  of  the  act  of  congress  then  in 
force.  The  judges  being  opposed  in  opinion  upon  both  these  ques- 
tions,  the  cause  comes  before  this  court  upon  a  certificate  of  such 

disagreement* 
[  •  120  ]  *  This  indictment  was  founded  on  the  act  of  the  6th  July, 
1812 ;  the  second  section  of  which  declares  ^'  that  if  any 
citizen  of  the  United  States,  or  person  inhabiting  the  same,  shall 
transport,  or  attempt  to  transport,  over  land  or  otherwise,  in  any 
wagon,  cart,  sleigh,  boat,  or  otherwise,  naval  or  military  stores,  arms, 
or  munitions  of  war,  or  any  articles  of  provision  from  the  United 
States  to  Canada,  &c.,  the  wagon,  cart,  sleigh,  boat,  or  the  thing  by 
which  the  said  articles  are  transported,  or  attempted  to  be  transported, 
together  with  the  articles  themselves,  shall  be  forfeited ;  and  the  person 
aiding,  or  privy  to  the  same,  shall  forfeit  to  the  United  States  a  sum 
equal  in  value  to  the  wagon,  &c.,  or  thing  by  which  the  said  articles 
were  transported,  and  shall,  moreover,  be  considered  as  guilty  of  a 
misdemeanor,  and  liable  to  fine  and  imprisonment" 

In  answer  to  the  first  question  submitted  to  this  court,  we  are 
unanimously  of  opinion  that  living  fat  oxen,  &c.,  are  articles  of  pro- 
vision and  munitions  of  war,  within  the  true  intent  and  meaning  of 
the  above-recited  act. 

The  second  question  is  attended  with  much  more  difficulty.  Is 
the  driving  of  living  fat  oxen,  &c.,  a  transportation  of  them,  within 
the  true  intent  and  meaning  of  the  law  ? 

There  is  no  doubt  but  that  the  word  transport,  correctly  inter- 
preted, as  well  as  in  its  ordinary  acceptation,  means  to  cany,  to 
oonvey ;  and  in  this  sense,  it  seems  to  a  majority  of  the  court,  the 
legislature  intended  to  use  it  The  offence  is  made  to  con- 
[  *  121  ]  sist  in  transporting  in  any  wagon,  cart,  sleigh,  boat,  *  or 
otherwise,  the  prohibited  articles.  Had  the  words  "or 
otherwise  "  been  omitted,  it  would  scarcely  admit  of  a  doubt  that, 
unless  the  prohibited  articles  had  been  conveyed  on  some  one  of  the 
enumerated  vehicles,  no  ofience  would  have  been  committed  within 
the  words  or  the  meaning  of  the  law.  What  then  is  the  correct 
interpretation  of  these  expressions,  taken  in  connection  with  the 
other  parts  of  the  section  ?  T6  transport  an  article  in  a  wagon,  or 
otherwise,  would  seem  necessarily  to  mean  to  carry  or  convey  it 
in  that  or  in  some  other  vehicle,  by  whatever  name  it  might  be  dis- 
tinguished.  If  these  words  are  construed  to  mean,  a  removal  of  the 
article  from  one  place  to  another  otherwise  than  in  a  vehicle,  it 
might  well  admit  of  a  doubt,  whether  a  removal  in  a  vehicle,  other 
than  one  of  those  which  are  enumerated,  would  be  a  case  vidthin 
the  law. 
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But  80  far  firom  this  matter  being  left  in  doubt  by  the  law,  we 
find  that,  when  the  punishment  by  way  of  forfeiture  is  prescribed, 
the  words  "or  otherwise"  are  very  pladnly  construed  to  mean  the 
thing  by  which  the  articles  are  transported;  thus  distinguishing 
between  the  thing  which  transports,  and  the  thing  which  is  trans- 
ported. X 

It  may  be  admitted  that  the  mischief  is  the  same,  whether  the 
enemy  be  supplied  with  provisions  in  the  one  way  or  the  other ;  but 
this  affords  no  good  reason  for  construing  a  penal  law  by  equity,  so 
as  to  extend  it  to  cases  not  within  the  correct  and  ordinary  meaning 
of  the  expressions  of  the  law,  particularly  when  it  is  confirmed  by 
ihe  interpretation  which  the  legislature  has  given  to  the 
same  expressions  in  the  *  same  law.  J£  it  were  impossible  [  •  122  ] 
to  satisfy  the  words  "  or  otherwise,"  except  in  the  way  con- 
tended for  on  the  part  of  the  United  States,  there  would  be  some 
reason  for  giving  that  interpretation  to  them.  But  it  has  been  shown 
that  this  is  not  the  case. 

It  was  contended  by  the  Attorney-General,  that  these  questions 
were  in  effect  settled  in  the  case  of  the  United  States  v.  Barber, 
9  C.  243.  But  this  is  clearly  a  mistake.  The  only  question  in  that 
case  which  was  referred  to  this  court,  was,  "  whether  fat  cattle  are 
provisions  or  munitions  of  war?"  The  decision  of  this  court  was 
in  the  affirmative.  But  whether  the  fat  cattle  were  dead  or  alive, 
and  if  the  latter  was  to  be  intended,  whether  they  were  driven  or 
transported  in  some  vehicle  did  not  appear,  and,  of  course,  the 
law  arising  out  of  that  state  of  facts  was  not,  and  could  not  be, 
decided. 

Upon  the  whole,  it  is  the  opinion  of  a  majority  of  this  court  that 
driving  living  fat  oxen,  &c.,  on  foot,  is  not  a  transportation  thereof, 
within  the  true  intent  and  meaning  of  the  above-recited  act  of  con- 

Certificate  for  the  defendant. 
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[  •123  J  The  Mary. 

S  W.  123. 

Whero  an  enemy's  vessel  was  captared  bj  a  priyate  armed  vessel  of  the  United  States,  and 
subseqnentlj  dispossessed  by  the  force  or  terror  of  another  vessel  of  the  United  States, 
the  prize  was,  nnder  the  circnmstances  of  the  case,  adjudged  to  the  first  captor,  with  costs 
and  damages. 

Appeal  from  the  drcmt  court  of  the  United  States  for  the  district 
of  Massachusetts.     The  facts  sufficiently  appear  in  the  opinion  of 

the  court. 
[  *125  ]      *  Libels  against  The  Mary  and  cargo  were  filed  in  the 

district  court  for  the  district  of  Maine,  by  David  Elwell,  in 
behalf  of  himself,  and  the  owners,  officers,  and  crew,  of  the  private 
armed  schooner  Cadet,  and  by  John  Thomson  Hilton,  in  behalf  of 
himself,  and  the  owners,  officers,  and  crew,  of  the  private  armed 
brigantine  Paul  Jones.  The  Mary  and  cargo  were  condenmed  in 
the  district  court  for  the  district  of  Maine,  to  John  Thomson  Hilton, 
and  the  owners,  officers,  and  crew  of  The  Paul  Jones.  An  appeal 
was  entered  from  said  decree  by  David  Elwell,  and  the  owners, 
officers,  and  crew  of  The  Cadet,  in  the  circuit  court  of  Massa- 

chusetts.  In  consequence  of  the  affinity  of  the  judges  to 
[  *  126  ]  the  parties,  the  decree  of  the  district  court  of  Maine  *  was^ 

by  consent  of  parties,  affirmed  pro  formOj  and  the  cause 
brought,  by  appeal,  to  this  court 

JoneSj  for  The  Cadet 

Webster  J  contra. 

[  *130  ]      *  Johnson,  J.,  delivered  the  opinion  of  the  court 

We  are  of  opinion,  that  the  facts  stated  in  this  appeal,  make 
a  clear  case  of  tortious  dispossession  on  the  part  of  The  Paul  Jones. 
The  privateer  Cadet  had,  with  great  gallantry,  captured  The  Mary, 
and  been  in  possession  of  her  part  of  a  night  and  day.  The  prize 
was  close  in  upon  the  American  coast,  and  making  for  a  port  which 
was  open  before  her.  It  was  not  until  the  superior  sailing  of  The 
Paul  Jones  made  it  manifest  that  the  prize  must  be  cut  off  from  this 
port,  and  until  she  had  been  repeatedly  fired  upon,  that  the  prize 
crew  abandoned  her.  There  exists  not  a  pretext  in  the  case  that 
this  abandonment  was  voluntary,  or  would  have  faken  place  but  for 
the  hostile  approach  of  The  Paul  Jones.     Whether  the  vis  major 
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acted  upon  the  force  or  the  fears  of  the  prize  crew  is  immaterial, 
since  actual  dispossession  ensued.       ' 

But  it  is  argued  that  The  Paul  Jones  showed  American  colors ; 
Tie  Mary  ought  not,  therefore,  to  have  feared  her :  The  Mary  showed 
no  colors ;  she,  therefore,  invited  pursuit ;  and,  finally,  that 
The  Paul  Jones  found  her  in  the  actual  possession  of  "her  [  *  131  ] 
original  master,  and,  therefore,  could  not  have  done  other- 
wise than  detain  her. 

We  think  otherwise.  It  was  more  probable  that  an  enemy  would 
show  false  than  true  colors.  The  circumstance  of  The  Mary  standing 
in  for  a  friendly  shore,  was  less  equivocal  evidence  of  her  character 
liian  the  exhibition  of  colors;  and  after  boarding  The  Mary,  and 
learning  that  shp  was  a  prize  to  The  Cadet,  it  was  the  duty  of  the 
captor  to  have  repaired  the  injury  he  had  done,  and,  either  by  making 
signals,  sending  a  boat  on  shore,  or  a  message  by  the  boat  that  did 
come  off,  to  have  recalled  the  prize  crew  of  The  Cadet.  But,  instead 
of  this,  she  instantly  mans  the  prize,  bears  away  &om  the  harbor, 
which  was  close  under  their  lee,  and,  by  carrying  English  colors  until 
out  of  sight,  completes  the  conviction  of  the  prize  crew  that  the 
recapture  was  by  an  enemy. 

We  are  of  opinion  that  the  decision  of  the  circuit  and  district 
courts  should  be  reversed ;  that  the  prize  should  be  adjudged  to  The 
Cadet;  and  the  case  remanded  for  the  assessment  of  reasonable 
damages  in  favor  of  The  Cadet.  But,  considering  that  the  prize 
arrived  in  safety,  and  probably  in  a  more  secure  harbor  than  that  for 
which  she  vjras  sailing,  when  seized  by  The  Paul  Jones,  (although  it 
is  certainly  a  case  for  damages,)  we  are  of  opinion  the  damages 
should  be  moderate. 

Sentence  reversed. 


•The  San  Pedro.     Valverde,  Claimant  [  •132  J 

JJiidcr  the  Judiciary  Act,  (1  Stats,  at  Large,  73,)  and  the  act  of  the  3d  of  March,  1803,  ^  //.    r^ 
(2  Stats,  at  Lai^ge,  244,)  causes  of  admiralty  and  maritime  jurisdiction,  or  in  equity,  can-^  V\  '4  l^  /--j 
not  be  removed,  by  writ  of  error,  from  the  circuit  court  for  reexamination  in  the  supreme^'^/f -^  V  V** 

court.  ^^Vf<4.  ^'^V 

The  only  appropriate  mode  of  removing  such  causes,  is  by  appeal:  and  the  rules,  regula-//^     /.. 
tkms,  and  restrictions,  contained  in  the  22d  and  23d  sections  of  the  Judiciary  Act,  (1  Stats. 
Bl  Large,  84,)  respecting  the  time  within  which  a  writ  of  error  shall  be  brought,  and  in 


.  «-i 
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what  instances  it  shall  o]>erate  as  a  tuperaedeas —  the  citation  to  the  adverse  party,  tbo 
security  to  be  given  by  the  plaintiffs  in  error  for  prosecating  his  suit,  and  the  restrictions 
upon  the  appellate  court  as  to  reversals  in  certain  enumerated  cases,  are  applicable  to 
appeals  under  the  act  of  1803,  and  are  to  be  substantially  observed ,  except  that  where  the 
appeal  is  prayed  at  the  same  term  when  the  decree  or  sentence  is  pronounced,  a  citation  is 
not  necessaiy. 

Error  to  the  superior  court  of  the  Mississippi  territory. 

A  claim  was  interposed  on  behalf  of  Mr.  Valverde,  and  the  vessel 
and  c€irgo  were  decreed  to  be  restored  in  the  court  below,  from  which 
decree  the  cause  was  brought  by  writ  of  error  to  this  court 

The  Attorney- General^  for  the  United  States. 

Barpefj  contra. 

[  •  137  ]       •  Washington,  J.,  delivered  the  opinion  of  the  court 

This  is  an  admiralty  case  brought  into  this  court  from 
the  superior  court  of  the  Mississippi  Territory,  by  writ  of  error ;  and  a 
preliminary  question  has  been  made,  and  is  now  to  be  decided, 
whether  this  is  the  proper  process  for  removing  a  cause  of  admiralty 
and  maritime  jurisdiction  into  this  court  for  reexamination?  A 
similar  objection  has  been  taken  in  a  number  of  equity  cases  stand- 
ing on  the  docket,  removed  into  this  court  by  similar  process  from  the 
circuit  courts.  The  questions  which  these  objections  have  given  rise 
to,  resolve  themselves  into  the  two  following :  1.  Whether 
[  •  138  ]  •  the  decree  or  sentence  of  a  circuit  court,  in  cases  of  equity 
and  of  admiralty  and  maritime  jurisdiction,  can  be  removed 
into  the  supreme  court  for  reexamination,  by  writ  of  error?  2.  If 
they  cannotj  then  by  what  rule  are  appeals  in  those  cases  to  be 
governed  ? 

In  deciding  these  questions,  our  attention  is  confined  to  a  few 
sections  of  the  act  of  the  24th  September,  1789,  c  20,  and  to  the  2d 
section  of  the  act  of  March  3, 1803,  c.  93. 

The  22d  section  of  the  former  of  these  laws  declares,  that  from 
any  final  judgment  or  decree  in  civil  actions  and  suits  in  equity 
brought  in  a  circuit  court  by  original  process,  or  removed  there  from 
a  state  court,  or  by  appeal  from  a  district  court,  a  writ  of  error  may 
be  brought  to  the  supreme  court,  at  any  time  within  five  years,  the 
citation  being  signed  by  a  judge  of  such  circuit  court,  or  by  a  justice 
of  the  supreme  court,  and  the  adverse  party  having  at  least  thirty 
days'  notice.  This  section,  then,  provides  that  the  judge  who  signs 
the  citation  shall  take  sufficient  security  that  the  plaintiiF  in  error 
shall  prosecute  his  writ  to  efiect,  and  answer  all  damages  and  costs, 
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if  he  fail  to  do  so.    The  23d  section  declares  under  what  circum- 
stances  a  writ  of  error  shall  operate  as  a  stq)&rsede<is* 

The  act  of  1803  declares,  that  from  all  final  judgments  or  decrees 
in  a  circuit  court  in  cases  of  equity,  of  admiralty  and  maritine  juris- 
diction, and  prize  or  no  prize,  an  appeal  shall  be  allowed  to  the 
snpieme  court ;  that  a  transcript  of  the  libel,  bill,  answers, 
depositions,  and  all  other  proceedings  in  the  cause  *  shall  be  [  *  139  ] 
transmitted  to  the  supreme  court,  and  that  no  new  evidence 
shall  be  admitted  on  such  appeal,  except  in  admiralty  and  prize 
causes.  The  act  then  provides,  that  such  appeals  shall  be  subject  to 
the  same  rules,  regulations,  and  restrictions  as  are  prescribed  by  law 
in  cases  of  writs  of  eiror,  and  it  repeals  so  much  of  the  19th  and 
22d  sections  of  the  act  of  1789,  as  comes  within  the  purview  of  this 
act. 

1.  The  first  question  depends  upon  the  meaning  attached  by  the 
le^slature  to  the  word  purview.  It  is  contended  by  the  plaintifi*  in 
error,  that  it  ought  to  be  confined  to  such  parts  of  the  19th  and  22d 
sections  as  are  inconsistent  with  the  provisions  of  the  act  of  1803. 
If  this  be  the  correct  interpretation  of  the  term,  it  is  then  insisted 
that  there  is  no  incongruity  between  the  two  remedies,  by  appeal 
and  writ  of  error,  even  in  admiralty  and  equity  cases,  and  conse- 
quently, that  the  former  remedy  is  to  be  considered  as  merely  cumu- 
lative. 

But  the  court  does  not  yield  its  assent  to  that  interpretation. 
Wherever  this  term  is  used,  it  is  manifestly  intended  to  designate 
the  enacting  part  or  body  of  the  act,  in  contradistinction  to  the  other 
parts  of  it,  such  as  the  preamble,  the  saving,  and  the  proviso.  And 
an  attentive  consideration  of  the  subject-matter  of  the  two  laws,  to 
which  our  inquiries  are  confined,  will  lead  very  strongly  to  the  con- 
clusion, that  congress  meant  to  use  the  term  in  this  sense.  It  is 
obvious  that  the  22d  section  of  the  act  of  1789,  was  so  intimately 
connected  with  the  19th  section,  so  far  as  it  respected  the  appellate 
jurisdiction  of  the  supreme  court,  in  admiralty  and  equity 
eases,  that  the  remedy  *  pirovided  by  the  former  would  have  [  *  140  ] 
been,  in  most  cases,  inoperative  without  the  aid  of  the 
latter.  Had  the  law  merely  provided  the  remedy  by  writ  of  error  in 
those  cases,  nothing  but  the  proceedings,  together  with  the  sentence 
or  decree,  would  have  been  open  to  the  inspection  and  reexamination 
of  the  supreme  court  But,  as  in  a  great  majority  of  those  cases  the 
ccHrrectness  or  incorrectness  of  the  decision  of  the  inferior  court 
would  depend  upon  the  evidence  given  in  the  cause,  the  remedy  by 
writ  of  error,  without  some  further  legislative  provision  for  carrying 
before  the  appellate  court  the  facts  or  the  evidence,  would  have  been 
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altogether  defective  and  illusory.  We  find,  accordingly,  that  the 
19th  section  provides,  that  the  drcuit  courts,  in  cases  of  equity  and 
of  admiralty  and  maritime  jurisdiction,  shall  cause  the  facts  on 
which  they  found  their  sentence  or  decree  fully  to  appear  upon  the 
record,  either  firom  the  pleadings  and  decree  itself,  or  a  case  agreed 
by  the  parties,  or  their  counsel ;  or,  if  they  disagree,  by  a  stating 
of  the  case  by  the  court  Thus,  upon  a  writ  of  error  in  equity  and 
admiralty  cases,  the  supreme  court  was  furnished  with  the  facts  upon 
which  the  inferior  court  decided,  though  not  with  the  evidence,  and 
might,  therefore,  correct  the  errors  of  that  court,  so  far  as  they  existed 
in  wrong  conclusions  of  law  firom  the  facts  stated. 

Now  the  19th  section  contains  but  the  single  provision  which  has 
been  just  mentioned,  and  consequently,  if  any  part  of  it  be  repealed 
by  the  act  of  1803,  the  whole  must  be ;  and  iif  the  whole,  then  Ihe 

writ  of  error  provided  by  the  22d  section  in  admiralty 
[  *  141  ]  *  and  equity  cases  would  be  rendered,  as  before  observed, 

altogether  ineffectual  for  the  purpose  for  which  it  was 
intended,  in  every  case  where  the  error  complained  of  in  the  sen- 
tence, or  decree,  existed  in  wrong  conclusions  firom  the  evidence  or 
the  facts. 

Even  the  provisions  of  the  29th  section  were,  in  the  view  of  con- 
gress, defective,  'and  must*  appear  so  to  every  person  conversant  with 
the  practice  of  courts  proceeding  according  to  the  forms  of  the  civil 
law.  The  error  of  the  inferior  court  may  firequently  consist,  not  in 
wrong  conclusions  of  law  firom  the  facts,  but  in  wrong  conclusions  of 
fact  firom  the  evidence.  We  are  warranted  in  saying  that  this  defect 
in  the  former  law  was  perceived  by  the  legislature,  and  was  intended 
to  be  remedied  by  the  provision  in  the  act  of  1803,  that  the  evidence 
(instead  of  the  facts)  should  accompany  the  record  into  the  appellate 
court. 

Upon  the  whole,  it  is  manifest  that  the  subject  of  the  two  laws  is 
the  same,  namely,  the  appellate  jurisdiction  of  the  supreme  court, 
and  the  manner  of  exercising  it.  The  manner  of  exercising  it,  as 
prescribed  by  the  act  of  1789,  is  essentially  changed  by  the  act  of 
1803,  and  is  consequently  repecJed  by  it,  because  it  is  within  the 
purview  of  the  latter  law,  being  provided  for  in  a  different  way.  By 
this  construction,  the  appellate  jurisdiction  of  the  supreme  court  is 
made  to  conform  with  the  ancient  and  well  established  principles  of 
judicial  proceedings.     The  writ  of  error,  in  cases  of  common  law, 

remains  in  force,  and  submits  to  the  revision  of  the  supreme 
[  *  142  ]  •court  only  the  law.     The  remedy  by  appeal  is  confined  to 

admiralty  and  equity  cases,  and  brings  before  the  supreme 
court  the  acts  as  well  as  the  law. 
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2.  The  second  question  is  attended  with  much  less  difficulty.  The^ 
act  of  1803,  after  requiring  that  the  libel,  bill,  answers,  depositions, 
and  all  other  proceedings  in  the  cause,  shall  be  transmitted  to  the 
supreme  court,  and  that  no  new  evidence  shall  be  admitted  on  such 
appeal  except  in  admiralty  and  prize  causes,  provides .  that  such 
appeals  shall  be  subject  to  the  same  rules,  regulations,  and  restric- 
tions, as  prescribed  in  cases  of  writs  of  error.  These  rules,  regula- 
tions, and  restrictions  are  contained  in  the  22d  and  23d  sections  of 
the  act  of  1789,  and  respect  the  time  within  which  a  writ  of  error 
may  be  brought,  and  in  what  instances  it  shall  operate  as  a  supersc" 
deas;  the  citation  to  the  adverse  party;  the  security  to  be  given  by 
flie  plaintiff  in  error  for  prosecuting  his  suit ;  and  the  restrictions 
upon  the  appellate  court  as  to  reversals  in  certain  enumerated  cases. 
All  these  are,  in  the  opinion  of  a  majority  of  the  court,  applicable 
to  appeals  under  the  act  of  1803,  and  are  to  be  substantially  observed, 
except  that  where  the  appeal  is  prayed  at  the  same  term  when  the 
decree  or  sentence  is  made,  a  citation  is  not  necessary.  Reily  v. 
Lamar  and  others,  2  Cranch,  349.  It  follows  that  an  appeal,  in 
admiralty,  equity,  and  prize  causes,  may  be  taken  at  any  time  within 
five  years  £rom  ^e  final  decree,  or  sentence  being  pronounced,  subject 
to  the  saving  contained  in  the  22d  section  of  the  act  of  1789,  which 
ia  one  of  the  points  that  was  discussed  at  the  bar. 

*  This  opinion  is  consistent  with  the  case  of  the  United  [  *  143  ] 
States  V.  Hooe,  3  Cranch,  73,  although  from  the  report  of 
that  case  it  would  seem  to  be  otherwise.    The  record  has  been 
examined,  from  which  it  appears  that  that  case  came  up  upon  an 
appeal,  and  not  upon  a  writ  of  error. 

The  writ  of  error,  in  this  case,  must  therefore  be  dismissed.^ 

14  P.  614  J  16  P. '451 ;  6  H.  81. 


^  The  cause  was  afterwards  reentered,  by  consent  of  parties,  and  continued  for 
farther  proof,  as  if  it  had  been  removed  by  appeal. 
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The  Ariadne.    Goddard  et  oL  Claimants. 

S  W.  143. 

The  sailing  under  the  enemy's  license  constitates,  of  itself,  an  act  of  illegality,  which  sub- 
jects the  property  to  confiscation,  without  regard  to  the  object  of  the  royage  or  the  port 
of  destination. 

////.  .'^/^^  Appeal  from  the  circuit  court  for  the  district  of  Pemisylvania. 

This  vessel,  belonging  to  citizens  of  the  United  States,  and  laden 
with  a  cargo  of  flour  also  belonging  to  citizens  of  the  same,  was 
captured  on  the  15th  day  of  October,  1812,  on  a  voyage  from  Alex* 
andria  to  Cadiz,  with  a  license  or  passport  of  protection  from  the 
British  admiral.  Sawyer.  The  vessel  and  cargo  were 
[  *  144  ]  restored  in  the  district  court ;  *bat  on  appeal,  sentence  of 
condemnation  was  pronounced  by  the  drcoit  court,  from 
which  sentence  an  appeal  was  entered  to  this  court 

O,  SidUvan  and  Webster j  for  the  appellants  and  claimants. 

Woodward  and  C.  X  L^ersoll^  contriL 

[  •  147  ]      •  Washington,  J.,  delivered  the  opinion  of  the  court 

The  view  of  the  court  is,  that  this  case  cannot  be  distin- 
guished from  those  already  decided.  It  is  alleged  that  the  flour  was 
not  actually  destined  to  the  use  of  the  enemy ;  but  whether  any  part 
of  it  went  to  his  use  or  not,  is  immaterial  It  is,  indeed,  possible 
that  Cadiz  might  have  fallen  without  the  aid  of  these  supplies ;  and 
therefore,  in  fact,  Great  Britain  and  her  ally,  may  have  been  relieved, 
by  these  supplies,  from  the  pressure  of  the  war  in  that  quarter.  The 
court,  however,  in  the  cases  alluded  to,  proceeded  on  a  broader 
ground ;  all  the  judges  who  concurred  in  those  decisions  were  of 
opinion  that  the  mere  sailing  under  an  enemy's  license,  without 
regard  to  the  object  of  the  voyage,  or  the  port  of  destination,  consti- 
tuted, of  itself,  an  act  of  illegality  which  subjected  the  property  to  con- 
fiscation. It  was  an  attempt  by  one  individual  of  a  bellig- 
[  •  148  ]  erent  country  to  clothe  himself  with  a  neutral  character  *  by 
the  license  of  the  other  belligerent,  and  thus  to  separate 
himself  from  the  common  character  of  his  own  country. 

Sentence  affirmed. 
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The  WiUiam  King,    a  W. 


•  The  William  King.   .Davis  et  aL  Claimants.      [  *  148  ] 

2  W.  149. 

Under  the  Embargo  Act  of  the  22d  December,  1807,  (2  Stata.  at  Large,  451,^  the  words  f  7^  ^^ 
*' an  embargo  shall  be  laid,"  not  only  imposed  upon  the  public  officers  the  duty  of  pn-gP^f-  '  ^/ 
Tenting  the  departure  of  registered  or  sea-letter  vessels  on  a  foreign  voyage,  but  prohibited 
their  sailing,  and  consequently  rendered  them  liable  to  forfeiture  under  the  Supplementary 
Act  of  the  9th  of  January,  1808,  (2  Stats,  at  Large,  453.) 

In  such  case,  if  the  vessel  be  actually  and  bond  Jkk  carried  by  force  to  a  foreign  port,  she  is 
not  liable  to  forfeiture. 

The  court  being  of  opinion,  under  the  fiftcts  and  circumstances  of  the  case,  that  the  capture 
under  which  it  was  alleged  the  vessel  was  compelled  to  go  to  a  foreign  port,  was  fictitious 
and  collusive,  the  decree  of  condemnation  in  the  court  below  was  affirmed. 

Appeal  from  the  circuit  court  for  the  district  of  New  YorL  The 
&cts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Ebffmany  for  the  appellants  and  claimants. 

The  AUomei^  General  and  Eqpkinson^  contra. 

•Johnson,  J.,  delivered  the  opinion  of  the  court.  [  *  152  ] 

This  case  comes  up  on  appeal  from  the  drcuit  court  of 
New  York.    The  vessel  is  the  same  which  makes  her  appearance  in 
the  case  of  The  Short  Staple,  decided  in  this  court  at  February  term^ 
1815,  9  C.  55 ;  and  it  has  been  contended  that  the  acquittal  in  that 
case  is  conclusive  upon  this. 

But  we  think  otherwise.  It  might  with  more  propriety  be  con- 
tended that,  had  the  hearing  of  this  caus^  come  on  together  with 
&at  of  The  Short  Staple,  the  latter  would  have  found  much  more 
difficulty  in  escaping.  As  it  was,  the  division  of  the  court,  and 
ibe  acknowledgment  of  the  judge  who  delivered  the  opinion,  show 
that  the  vessel  in  that  case  was  "  hardly  saved."  In  the  present 
cause,  there  is  very  material  evidence  which  did  not  appear  in  and 
could  not  affect  the  former.  We  shall,  therefore,  dispose  of  this  case 
altogether  upon  the  evidence  that  is  peculiar  to  it. 

It  will  be  recollected  that  this  vessel,  as  well  as  The  Short  Staple, 
were  Ubelled  for  a  violation  of  the  Embargo  Act  of  the  22d  of  Decem- 
ber, 1807,  and  the  Supplementary  Act  of  the  9th  of  January,  1808, 
tiie  former  of  which  enacts,  '^  that  an  embargo  shall  be  laid  on  all 
ships  and  vessek  in  the  ports  of  the  United  States,  bound  on  a 
foreign  voyage,"  and  the  latter  forfeits  the  vessel  that  shall  proceed 
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to  any  foreign  port  or  place,  "  contrary  to  the  provisions  of  this  act, 
or  of  the  act  to  which  this  is  a  supplement"     As  the  majority  of  the 

court  were  of  opinion  that  no  offence  was  committed  in  the 
[  •ISS  1  case  of  The  Short  Staple,  •it  was  unnecessary  to  express 

any  opinion  on  the  application  of  the  law.     They  therefore 
waived  it 

But  in  this  case  it  becomes  necessary  to  lay  down  the  following 
principles.  There  can  be  no  doubt  that  if  The  William  King  was 
carried  off  to  Jamaica  by  actual  force,  it  was  an  act  which  wanted 
the  concurrence  of  the  will,  and,  therefore,  innocent  But,  whatever 
is  done  in  fraud  of  a  law  is  done  in  violation  of  it;  and  if  a  vessel, 
with  an  original  intention  to  go  to  a  foreign  port,  complied  with  the 
requisition  necessary  to  obtain  a  clearance  on  a  voyage  coastwise, 
this  is  but  the  device  by  which  she  eludes  the  force  that  would  other- 
wise have  prevented  her  departure  from  the  port  Was,  then,  the 
sailing  to  a  foreign  port  a  prohibited  act  under  the  embargo  law,  to  a 
registered  or  sea-letter  vessel  ?  If  so,  the  commission  of  such  an  act 
was  a  cause  of  forfeiture  under  the  act  of  January,  9, 1808.  And 
here  the  only  doubt  is,  whether  the  words,  "  an  embargo  shall  be 
laid,"  operate  any  further  than  to  impose  a  duty  upon  the  public 
oj£cers  to  prevent  the  departure  of  a  registered  or  sea-letter  vessel  on 
a  foreign  voyage.  The  language  of  the  act  is  certainly  not  very 
happily  chosen  ;  but  when  we  look  into  the  definition  of  the  word 
embargo,  we  find  it  to  mean  "  a  prohibition  to  sail"  Substituting 
this  periphrasis  for  the  word  embargo,  it  reads  <^  a  prohibition  to  sail 
shall  be  imposed,"  &c.,  or,  in  other  words,  "  such  vessels  shall  be 
prohibited  to  sail ; "  which  words,  had  they  been  used  in  the  act, 

would  have  left  no  scope  for  doubt 
[  •  154  ]       The  only  facts  which  it  will  be  necessary  to  notice  *  in 

this  case,  in  order  to  show  the  grounds  of  our  decision,  are 
these :  — 

The  Ino,  the  supposed  capturing  vessel,  sailed  from  Guernsey,  for 
Boston,  in  September,  1808.  She  bore  an  English  commission,  and 
is  commonly  called  a  British  privateer.  But  as  there  exists  no  dis- 
tinction that  we  know  of,  between  a  privateer  and  letter  of  marque, 
but  what  results  from  their  equipments  and  habits ;  and  as,  edthough 
she  mounted  ten  guns,  she  had  but  twelve  men,  and  confessedly 
came  to  Boston  for  a  cargo,  we  are  induced  to  think  that  her  habi1» 
were  rather  commercial  than  roving.  These  three  vessels  lay  in 
Boston  harbor  some  time  together.  The  two  brigs  sailed  within  a 
few  days  of  each  other,  bound  to  Baltimore,  for  a  cargo  of  flour,  and 
The  Ino  sailed  soon  after.  As  the  embargo  prevented  her  taking  in 
a  cargo,  as  such,  the  master  cleared  out  for  the  Cape  of  Good  Hope, 
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and  was  pennitted  to  take  in  a  large  stock  of  provisions  as  for  a  long 
voyage.  But  the  master  admits  that  he  was,  in  fact,  bound  to 
Jamaica,  and  sailed  for  that  port,  and  affected  to  be  destined  to  the 
cape  in  order  to  get  permission  to  take  in  a  large  stock  of  provisions, 
because  he  knew  provisions  in  the  West  Indies  to  be  dear.  In  the 
mean  time,  the  two  brigs  had  taken  in  a  cargo  at  Baltimore,  and 
cleared  out  for  Boston.  But,  as  they  allege,  on  account  of  contrary 
winds,  they  put  into  Hampton  Roads,  where  they  remained  from  the 
1st  of  November  to  the  8th  of  the  same  month.  Whilst  the  two 
brigs  lay  in  Hampton  Roads,  The  Ino  also  put  into  the 
same  port,  and  the  reason  alleged  for  doing  so  *  is,  that  [  *  155  ] 
after  leaving  the  port  of  Boston  she  encountered  high  winds, 
which  carried  away  her  main-boom,  and  finding  herself  in  the  lati- 
tude of  the  Capes  of  Virginia,  she  put  in  to  obtain  a  spar  for  a  boom. 
But  it  is  not  a  little  remarkable  here,  that  both  Betts,  the  lieutenant 
of  The  Ino,  and  Southcote,  the  owner,  who  was  on  board,  agree  that 
the  prevailing  winds  were  north  and  west  And  how  a  vessel  bound 
from  Boston  to  Jamaica,  a  course  nearly  southeastt  should,  after 
several  days,  under  high  northwesterly  winds,  find  herself  in  the 
latitude  of  the  Capes  of  Virginia,  seems  unaccountable,  unless  we 
suppose  that  she  was  beating  up,  with  intent  to  touch  at  Norfolk, 
instead  of  bearing  away  for  her  port  of  destination. 

Three  days  after  the  arrival  of  The  Ino  the  two  brigs  sailed.  The 
Ino  immediately  pursued,  overhauled  them  before  night,  put  a  prize- 
master  and  one  man  on  board  The  William  King,  a  prize-master 
and  two  men  in  the  other,  and  ordered  them  for  Jamaica,  with 
instructions  to  rendezvous  at  St  Nicholas  Mole  if  separated.  Being 
overhauled  on  this  voyage  by  The  Garland  frigate.  The  Ino  fled, 
and  the  brigs  were  examined.  But  being  liberated,  they  proceeded 
to  Cape  Nicholas  Mole,  where  The  Ino  joined  them,  and  leaving 
The  Short  Staple  there,  The  Ino  and  this  vessel  proceeded  off 
Jamaica.  Off  that  place  The  Ino  restored  a  man  which  she  had 
taken  from  The  William  King,  and  putting  also  the  owner,  South- 
cote, into  her,  she  bore  away,  whilst  The  WiUiam  King  entered  the 
harbor  of  Kingston.  There  she  was  given  up  to  the  master, 
who,  as  it  is  *  alleged,  was  refused  permispion  by  the  govern-  [  *  156  ] 
ment  to  sail  with  his  cargo,  was  obliged  to  sell  it,  and 
obtained  about  twenty  dollars  clear  per  barrel  for  what  had  cost  five 
or  six  dollars  at  Baltimore. 

So  far  the  evidence  stands  unimpeached ;  it  constituted,  in  fact, 
the  defence  of  the  claimant  But  at  the  trial  below  in  this  cause,  a 
'witness  was  produced  in  behalf  of  the  prosecution,  of  the  name  of 

6* 
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Gustaff  Forsberg,  who  went  out  mate  of  The  William  King,  and 
who,  among  a  variety  of  facts,  testifies  to  the  following:  — 

That  when  The  William  King  sailed  firom  Boston  she  earned  off 
a  Vineyard  pilot,  not  having  been  able  to  land  him;  and  that  pre- 
vious to  her  leaving  Baltimore,  this  pilot  was  put  on  board  The 
Federal  George,  Captain  Field,  then  taking  in  a  cargo  of  flour  for 
Boston,  with  a  request  from  the  master  of  The  William  King,  to 
return  him  to  Boston,  and  the  brig  then  sailed  without  a  Boston 
pilot 

That,  after  putting  into  Hampton  Roads,  the  masters  of  the  two 
brigs,  went  up  to  Norfolk,  and  did  not  return  until  the  evening  before 
they  sailed :  that  this  was  the  true  cause  of  their  detention  in  that 
port,  as  vessels  went  to  sea  whilst  they  lay  there,  and  the  winds 
would  have  admitted  of  their  doing  the  same. 

That,  after  the  capture  by  The  Ino,  this  witness  intimated  his 
intention  to  do  no  more  duty,  as  he  was  then  a  prisoner ;  and  was 
prevailed  upon  by  the  master  to  return  to  duty,  by  having  his  wages 
raised  firom  nine  to  twenty  dollars,  which  alteration  was  entered  on 

the  shipping  articles. 
[  •  167  ]  •  That  the  man  put  on  board  with  the  prize-master  was 
called  Colonel  Kirkland,  was  not  a  seaman,  and  that  Cap- 
tain R.  Daniel,  of  The  William  King,  still  navigated  the  vessel,  the 
prize-master  exercising  no  authority,  and  this  witness  keeping  the 
log-book,  under  the  directions  of  the  captain. 

That  at  sea,  in  calm  weather,  the  master  and  owner  of  The  Ino, 
and  the  masters  of  the  two  brigs,  met  and  amused  themselves  in 
each  others'  vessels ;  that,  on  their  sailing  firom  Jamaica,  they  took 
on  board  a  number  of  articles,  some  of  which  were  marked  Ino ;  that 
Southcote,  the  owner  of  The  Ino,  came  out  with  them  as  passenger ; 
ithat  the  day  after  they  left  Kingston  they  fell  in  with  The  Ino,  and 
put  on  board  of  her  her  owner,  and  the  articles  taken  on  board  at 
Kingston,  with  the  exception  of  certain  parcels  of  bagging,  which 
they  took  out  with  them  to  Exuma,  for  the  purpose  of  taking  in  salt 
.  And,  lastly,  .that  after  their  arrival  in  New  York,  the  master  decoyed 
him  on  board  a  packet,  and  hurried  him  off,  without  his  clothes,  to 
Boston,  and  particularly  cautioned  him  to  be  on  his  guard,  to  say 
nothing  to  any  one,  but  what  had  been  entered  on  the  log-book,  and 
informing  him  that,  if  he  remained  in  New  York,  he  would  be  put  in 
jaiL 

It  is  evident  that  these  circumstances,  taken  together,  afford  very 
ample  ground  for  condemnation.  There  could  be  no  reason  urged 
for  putting  the  Vineyard  pilot  on  board  another  vessel  which  was 
not  yet  ready  for  sea,  if  the  master  of  this  vessel  had  reaUy  intended 
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to  letom  to  Boston ;  and  abandoning  their  vessels  for  five 
or  six  days  in  Hampton  *  Roads,  looks  too  much  like  wedt-  [  *  158  ] 
ing  for  the  expected  convoy  ;  whilst  leaving  the  navigation 
of  this  vessel,  and  the  keeping  of  the  log-book,  to  the  original  master 
and  mate,  presents  a  state  of  confidence  inconsistent  with  all  idea  of 
hostility.  And  this  confidence  is  further  conspicuous  in  aU  the  sub- 
sequent occurences  to  which  this  witness  testifies.  Independently  of 
Ins  testimony,  the  case  is  loaded  with  suspicious  circumstances,  but 
his  testiniony  leads  to  conviction. 

Aware  of  this,  the  counsel  for  the  claimants  have  contented  them- 
selves with  attacking  his  credibility.  But  after  duly  weighing  all  the  * 
drcmnstances  insisted  on  in  the  argument,  we  are  of  opinion,  that  as 
to  several  material  facts,  his  testimony  pointed  out  the  means  of 
detection,  if  it  was  not  consistent  with  the  truth.  If  the  Vineyard 
pilot,  for  instance,  was  not  put  on  board  The  Federal  George,  the 
pilot  and  the  master  of  The  George  might  both  have  been  resorted  to, 
to  detect  the  falsehood.  Or  if  the  change  of  wages,  from  nine  to 
twenty  dollars,  did  not  take  place,  nothing  was  easier  than  to  refer  to 
the  shipping  articles  themselves  to  dispr9ve  the  fact  On  settling  his 
account  with  the  owners,  (the  present  claimants,)  that  document,  or 
a  copy  of  it,  or  a  charge  founded  on  it,  would  necessarily  have  been 
put  in  their  possession.  If  the  brig  was  not  converted  from  the  prize^ 
into  the  handmaid  of  The  Ino,  after  leaving  Jamaica,  the  owner  and 
officers  of  The  Ino,  who  appear  to  have  been  "  nothing  loath  "  to 
appear  in  behalf  of  this  claim,  could  have  been  resorted  to  to 
deny  it  And,  if  there  was  no  foundation  for  the  •  charge  of  [  •  159  J 
hurrying  the  witness  ofi*from  New  York,  in  the  manner  he.  has 
sworn  to,  it  would  have  been  easy  for  Captain  Daniel  to  have  resorted 
to  witnesses  to  prove  that  he  left  that  place  under  other  and  what 
circumstances;  or  if  in  a  packet,  to  prove,  by  some  one  on  board  the 
packet,  that  there  was  no  foundation  for  the  story. 

Admitting  this  last  fact  to  be  true,  it  casts  suspicion  over  the  whole 
conduct  of  Captain  Daniel,  and  lessens  the  weight  of  his  testimony, 
so  far  as  it  stands  contradicted  by  this  witness.  This  point  was 
much  considered,  and  admitted  by  this  court  in  the  case  of  ThQ 
Greneral  Blake,  which  I  find  is  omitted  from  the  reports  of  the  last 
term. 

Yet  it  cannot  be  denied,  that  the  claimants  have  one  very  just 
ground  for  attacking  the  credibility  of  Forsberg.  We  do  not  attach 
much  importance  to  his  having  omitted  most  of  the  facts  sworn  to 
on  his  last  examination,  because  it  does  not  appear  that  he  was  ever 
interrogated  to  them,  and  he  might  well  have  been  unconscious  of 
their  having  any  material  bearing  on  the  case.    But,  both  in  the  pro* 
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test  at  Jamaica,  and  on  his  examination  in  the  district  court,  he 
swears  that  the  detention  in  Hampton  Roads  was  produced  by  con- 
trary winds.  Whatever  objections  may  be  made  to  the  protest  in 
this  case,  that  he  gave  this  evidence  in  the  district  court  there  could 
be  no  doubt.  It  is  a  feeble  excuse  for  a  witness  to  allege  that  he 
swore  incautiously,  or  under  the  influence  or  instruction  of  any  one, 
in  whatever  relation  they  may  have  stood  to  each  other.     The  court, 

therefore,  have  hesitated  upon  the  question  whether  they 
[  *  160  ]  should  *not,  on  this  ground,  reject  altogether  the  testimony 

of  this  witness.  And  nothing  has  induced  them  to  sustain 
it  but  the  consideration  that,  on  all  other  points,  the  testimony  itself 
pointed  to  the  means  of  its  own  detection ;  and,  on  this  point,  it  is 
not  very  material,  if  it  be  true,  as  he  swears,  that  the  master  was  all 
the  time  at  Norfolk,  without  the  ship's  boat,  instead  of  being  on 
board  to  take  advantage  of  the  first  wind  that  offered. 

This  circumstance  shows  but  little  anxiety  on  the  subject  of  the 
wind,  and  leads  to  the  supposition  that  some  other  object  sanctioned 
this  detention  in  the  eyes  of  his  owner.  If  this  fact,  also,  had  not . 
been  true,  although  the  course  of  the  winds  could  not,  with  much 
facility,  have  been  proven,  there  could  have  been  but  little  difficulty 
in  proving  the  falsehood  of  such  a  charge  relative  to  a  voyage  which 
was  so  much  a  subject  of  conversation  at  that  time. 

Upon  the  whole,  the  court  are  of  opinion  that  the  capture  was 
fictitious,  and  that  the  decision  below  must  be  affirmed. 

Decree  affiHned. 

8  P.  44. 


[  •  161  ]       •  The  Portuna.    Krause  et  oL  Claimants, 

2  W.  161. 

A  question  of  proprietary-  interest  and  concealment  of  papers.    Farther  proof  ordered,  open 

to  both  parties. 

|y(/     /  ^  /^      Appeal  from  the  circuit  court  for  the  district  of  North  Carolina. 

This  ship,  sailing  under  Russian  colors,  left  Riga  on  the  2d  of  Sep- 
tember, 1813,  for  London,  where  she  arrived ;  and  from  thence  sailed 
on  the  18th  of  November,  1813,  in  ballast,  on  a  voyage  to  the  West 
Indies ;  took  a  British  convoy  at  Portsmouth,  in  England,  and  pro- 
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ceeded  with  it  to  Barbadoes,  and  thence  to  Jamaica.  From  thence 
she  sailed  to  the  Havanna,  where  she  airived  on  the  12th  of  February, 
1814 ;  took  in  a  cargo  of  the  produce  of  Cuba,  and  left  the  port  of 
the  Havanna  on  the  25th  March,  1814,  under  protection  of  a  British 
convoy  bound  to  Bermuda.  After  porting  with  the  convoy,  she  was 
captured  on  the  19th  of  April,  1814,  N.  lat  38,  W.  long.  60,  by  the 
private  armed  schooner  Roger,  and  brought  into  Wilmington,  N.  C, 
for  adjudication.  The  master  and  all  the  crew,  except  the  mate  and 
two  seamen,  were  taken  out  and  kept  on  board  the  privateer,  until 
the  14th  of  August,  when  they  were  sent  in  to  be  examined. 

A  claim  was  interposed  by  the  master,  for  the  ship,  as  the  property 
of  Martin  Exause,  of  Riga,  one  of  the  bouse  of  trade  of 
M.  and  L  Krause,  of  that  place,  *for  1,520  boxes  of  sugar  [  *  162  ] 
and  144  quintals  of  Campeachy  wood,  as  the  property  of 
M.  and  I.  Krause.  For  160  boxes  of  sugar,  as  the  property  of 
J.  F.  Muhlenbruck,  as  the  master  understood,  "  a  native  of  Germany, 
and  of  late  usual  abode  at  Hamburg,"  and  who  went  out  in  the  vessel, 
and  purchased  and  shipped  the  whole  of  the  cargo.  And  for  small 
portions  of  the  cargo,  as  the  property  of  the  master,  and  of  a  Swed- 
ish captain,  Steinmeitz. 

There  were  found  on  board  a  certificate  of  the  built  of  the  ship  in 
Finland ;  a  passport  or  sea-brief  to  proceed  to  London,  granted  at 
Riga,  by  the  harbor  master  and  commander  of  that  place ;  a  bill  of 
sale  of  the  ship  from  P.  A.  Severnon  and  Son,  of  Riga,  to  Martin 
Krause ;  and  certificates  of  naturalization  of  the  crew.  The  cargo 
was  documented  in  the  usual  formal  manner. 

The  prize-master,  in  His  affidavit,  on  delivering  up  the  ship's- papers, 
sworn  to  on  the  7th  of  July,  1814,  states :  "  That  the  said  papers 
were  found  in  said  ship  at  three  different  periods,  and  that  on  coming 
into  his  possession,  or  on  discovery  thereof,  he  proceeded  with  them 
forthwith,  and  without  delay,  to  the  admiralty  office,  &c.,  and  that 
the  last  parcel  of  papers  were,  on  the  8th  of  June  last,  being  a  con- 
siderable time  after  the  arrival  of  the  said  ship,  found  concealed  in  a 
tin  box,  carefully  let  into  an  old  piece  of  timber,  to  wit,  part  of  a 
frame  or  belfry  of  a  vessel,  by  means  of  a  mortise-hole,  which  said 
mortise-hole  was  covered  with  a  piece  of  wood,  in  a  way  calculated 
to  elude  observation,  and  which  said  piece  of  timber  was 
stowed  away  among  the  ship's  firewood,"  &c.  *  Certain  [  *  163  ] 
papers  were  also  found  in  the  master's  trunk  after  the  ship's 
anivaL 

In  his  examination,  on  the  standing  interrogatories,  the  master 
swore  that  he  was  employed  and  appointed  by  a  Mr.  Hoffengartner, 
who  gave  him  possession  of  the  vessel  in  London,  in  1812 ;  that  the 
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said  Hoffengartner  was  then  travelling,  and  died  about  March,  1813 ; 
but  his  place  of  abode,  birth,  and  country  the  master  did  not  know. 
That  Messrs.  Bennet  and  Co.,  of  London,  gave  him  his  instructions, 
and  informed  him  that  Martin  Krause  had  directed  them  to  fit  out 
the  ship  and  order  her  to  the  Havanna.  That  the  ship  had  before 
gone  by  some  other  name,  which  he  did  not  recollect  That  a  bill 
of  sale  of  the  ship  was  made  to  Martin  Krause,  by  ihe  person  from 
whom  the  said  Krause  purchased,  but  whose  name  he  did  not  recol- 
lect, nor  the  time  when  it  was  made,  nor  in  the  presence  of  what 
witnesses ;  and  there  was  no  engagement  different  from,  or  in  addi- 
tion to,  the  biU  of  sale.  He  assigned  as  his  reason  for  placing  the 
papers  in  the  piece  of  wood,  that  they  were  partly  papers  not  belong- 
ing to  the  vessel,  and  partly  private  letters,  and  he  did  not  wish  to 
have  them  mixed  with  the  ship's  papers,  as  it  might  possibly  create 
confusion,  and  that  they  might  be  put  aside  when  boarded  by  any 
private  armed  vessels,  and,  if  there  should  be  a  necessity,  produced 
when  called  for. 

The  ship  and  cargo  were  condemned  in  the  courts  below,  ajid  the 
cause  was  brought  by  appeal  to  this  court. 

Oaston  and  Hopkinsony  for  the  appellants  and  claimants. 

Wirty  contra. 

Johnson,  J.,  delivered  the  opinion  of  the  court,  ordering  this  cause 
to  further  proof,  open  to  both  parties. 

Order.  It  is  ordered,  in  this  cause,  that  both  parties 
[  *  169  ]  *  have  liberty  to  produce  further  proof;  that  all  examinations 
of  witnesses  be  taken  under  commission,  according  to  the 
rule  of  this  court;  that  original  letters  and  documents  be,  in  all 
cases,  produced,  or  a  sufficient  reason  assigned  for  not  producing 
such  originals.  And  that  the  captors  have  leave  to  inspect  letter- 
books  and  books  of  account  relative  to  this  adventure,  wherever  they 
require  it. 

6  W.  127. 
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The  Bothnea  and  The  Jahnstoff. 

2  W.  169. 
A  question  of  coUiuiTe  capture.    Contlemnation  to  the  captors. 

Appeal  from  the  circuit  court  for  the  district  of  Massachusetts.^  H/.  - 
Further  proof  having  been  taken  in  this  cause,  under  an  order  of 
this  court  at  the  last  term,  (1  W.  408,)  the  cause  was  now  argued 
by 

Boffper  and  Winder^  for  the  appellants. 

The  Attorney-  General^  contra. 

•Johnson,  J.,  delivered  the  opinion  of  the  court.  [  *  176  ] 

After  duly  weighing  the  evidence  in  these  cases,  a  major- 
ity of  the  court  are  of  opinion  that  the  vessel  and  cargo  must  be 
adjudged  to  the  owners,  oflScers,  and  crew  of  the  capturing  privateer. 
Independently  of  the  act  of  landing  the  entire  crews  of  the  captured 
vessels,  there  was  nothing  in  the  case  which  necessarily  led  to  sus- 
picion. And  this  is  explained  on  a  ground  that  is  very  plausible,  to 
wit,  that  having  a  course  to  run  which  swarmed  with  enemy's  vessels, 
their  intention  was  to  personate  the  original  crew,  and  pass  off  the 
prizes  on  the  approach  of  an  enemy,  under  their  original  character. 
It  is  not  at  all  impossible  that  nothing  but  this  rme  de  guerre  may 
have  been  in  contemplation  of  the  crew.  There  is,  indeed,  something 
in  it  peculiarly  characteristic,  when  we  consider  the  spirit  of  adven- 
ture, and  great  mental  resources  which  distinguish  the 
people  of  whom  the  crew  was  composed.  It  is  to  •be  [  •I??  ] 
regretted  that  this  talent  for  enterprise  had  not  been  always 
more  happily  applied  than  it  was  in  the  adventure  of  The  Jahnstoff 
and  Bothnea.  These  vessels  had  both  been  employed  in  transporting 
provisions  from  New  Haven  to  Halifax,  and  were  now  returning 
with  cargoes  of  dry  goods  to  be  smuggled  into  the  United  States  in 
the  vicinity  of  the  same  place.  The  documentary  evidence  shows 
an  intimate  correspondence  between  the  shippers  at  Halifax  and 
some  persons  resident  in  the  United  States.  But  who  they  were 
must  remain  unknown,  as  the  merchants  in  Halifax  have,  in  tiieir 
examination,  refused  to  betray  them.  That  the  voyage  of  these 
vessels  was  loaded  with  infamy  no  one  pretends  to  deny.     The  rea- 
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Boning  of  the  courts  below  is  unanswerable  on  this  point.  Bnt  the 
majority  of  this  court  are  of  opinion  that  the  evidence  is  not  suffi- 
cient to  fasten  on  the  captors  a  participation  in  the  firaud.  The 
whole  may  have  been,  for  aught  we  know,  a  combination  of  ma- 
chinery, the  result  of  the  most  consummate  art  It  is  certainly  true 
that,  in  one  view  of  the  case,  every  thing  may  be  attributed  to  arti- 
fice, in  another  to  natural  conduct.  Scarcely  a  feature  of  it  may 
not  be  indifferently  pronounced  the  lineament  of  guilt  or  innocence. 
In  such  a  case  a  court  of  justice  has  no  alternative.  It  must  pro- 
nounce in  favor  of  innocence. 

The  decrees  below  will,  therefore,  be  reversed,  and  the  vessels  and 
cargoes  adjudged  to  the  captors. 

Story,  J.,  gave  no  opinion. 

Sentence  reversed. 


[  •ITS  ]  •Laidlaw  et  aL  v.  Organ. 

2  W.  178. 

.  p    o  'v  /.    The  Tendee  ia  not  bound  by  law  to  communicate  to  the  rendor  intelligence  of  peace  haying 
^  been  declared  between  this  country  and  Great  Britain,  though  within  his  exdnsive  knowl- 

edge at  the  time  of  the  sale,  and  tiiough  it  might  influence  the  price ;  but  the  question, 
whether  any  imposition  was  practised,  should  be  left  to  the  jury. 

Error  to  the  district  court  of  the  United  States  for  the  Louisiana 
district. 

The  defendant  in  error  brought  his  suit  for  not  delivering  to  him 
a  quantity  of  tobacco  pursuant  to  a  contract  of  sale.  The  defence 
was,  that  the  contract  was  not  valid.  The  bill  of  exceptions  showed 
that  the  plaintiff,  at  New  Orieans,  having  knowledge  of  the  conclu- 
sion of  peace  between  the  United  States  and  Great  Britain,  of  which 
the  defendants  were  ignorant,  called  on  one  of  them  and  concluded 
a  contract  of  purchase.  The  vendor  asked  if  there  was  any  news ; 
and  it  did  not  distinctly  appear  what  reply  was  made,  or  whether 
any  deception  was  practised.  The  court  instructed  the  jury  to  find 
for  the  plaintiff. 

C  J.  IngersoUy  for  the  plaintifis  in  eiror. 

JTey,  contra. 
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-  -■      ,  * 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  195  ] 

The  question  in  this  case  is,  whether  the  intelligence  of 
extrinsic  circumstancesi  which  might  influence  the  price  of  the  com- 
modity, and  which  was  exclusively  within  the  knowledge  of  the 
vendee,  ought  to  have  been  communicated  by  him  to  the  vendor? 
The  court  is  of  opinion  that  he  was  not  bound  to  communicate  it. 
It  would  be  difficult  to  circumscribe  the  contrary  doctrine  within 
proper  limits,  where  the  means  of  intelligence  are  equally  accessible 
to  both  parties.  But  at  the  same  time,  each  party  must  take  care 
not  to  say  or  do  any  thing  tending  to  impose  upon  the  other.  The 
court  thinksr  that  the  absolute  instruction  of  the  judge  was  erroneous, 
and  that  the  question,  whether  any  imposition  was  practised  by  the 
vendee  upon  the  vendor,  ought  to  have  been  submitted  to  the  jury. 
For  these  reasons  the  judgment  must  be  reversed,  and  the  cause 
remanded  to  the  district  court  of  Louisiana,  with  directions  to  award 
a  venire  facias  de  novo. 

Venire  de  novo  awarded. 

14  P.  210. 


*  BUTHERFOBB  V.  GbEENE's   HeIRS.  [  *  196  ] 

2  W.  196. 

A  qnestioii  relatiTe  to  the  tide  of  the  late  Major-Qeneral  Nathaniel  Greene,  to  25.000  acres  ^  p   '^^  ^ 
of  land  given  to  him,  within  the  hounds  of  the  land  reserved  for  the  nse  of  the  army,  hj  ^^  p  .^'S'^^ 
the  10th  section  of  the  act  of  the  legislature  of  North  Carolina,  passed  in  1782,  as  a  mark^ /^  ^'     / 
of  the  sense  entertained  by  that  State  of  his  eminent  services.  /^^^  ^  Z 

/U  /7.         f 

This  was  a  bill  in  chancery,  filed  in  the  circuit  court  for  the  dis-ZT'/^  -^  "yf 
taict  of  Tennessee,  by  the  appellant,  against  the  heirs  of  the  ^dX/^/ow'^.^S^i 

Mdor-General  Greene.  /^  "^^'^  '"f 

.^/^^^  ^  ^ 

Campbell  and  Harper j  for  the  appellant  ^/ 1/^4.  ^^'  'V 

f/.  V,, 

Law  and  Jones^  for  the  appellees.  ^^  ^  ^  ^; 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court.  J^f  ' 

As  this  case  depends  entirely  on  the  validity  of  Greene's  title,  the 
court  will  notice  only  so  much  of  the  record  as  respects  that  title. 
In  the  year  1777,  the  State  of  North  Carolina  opened  a  land 

VOL.  IV.  7 
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office,  for  the  purpose  of  seUing  all  the  vacant  lands  east  of  a  line 
described  in  the  act 

In  the  year  1780,  an  act  passed,  reserving  a  certain  tract  of  country 
for  the  officers  and  soldiers  of  the  line  of  that  State.     This  act  is 

lost 
[  *  197  ]  •  In  the  year  1782,  an  act  passed,  «  for  the  relief  of  the 
officers  and  soldiers  in  the  continental  line,  and  for  other 
purposes  therein  mentioned."  This  act  gives  certain  specified 
quantities  of  land  to  the  officers  and  soldiers ;  then  the  7th  section 
commences  thus :  ^<  And,  whereas,  in  May,  1780,  an  act  passed  at 
Newburn,  reserving  a  certain  tract  of  country  to  be  appropriated  to 
the  aforesaid  purposes,  and  it  being  represented  to  this  present 
assembly,  that  sundry  families  had,  before  the  passing  the  said  act^ 
settled  on  the  said  tract  of  country.  Be  it  enacted,"  &c.  The  section 
then  proceeds  to  grant  640  acres  of  land  to  each  family  which  had 
so  settled.  The  8th  section  appoints  conunissioners  to  lay  off,  in 
one  or  more  tracts,  the  land  allotted  to  the  officers  and  soldiers.  The 
10th  section  enacts,  "  that  25,000  acres  of  land  shall  be*  allotted  for, 
and  given  to,  Major-General  Nathaniel  Greene,  his  heirs  and  assigns, 
within  the  bounds  of  the  lands  reserved  for  the  use  of  the  army,  to 
be  laid  off  by  the  aforesaid  commissioners,  as  a  mark  of  the  high 
sense  this  State  entertains  of  the  extraordinary  sexvices  of  that  brave 
and  gallant  officer." 

This  is  the  foundation  of  the  title  of  the  appellees. 

On  the  part  of  the  appellant  it  is  contended,  that  these  words  give 
nothing.  They  are  in  the  future,  not  in  the  present  tense ;  and  indi- 
cate an  intention  to  give  in  future,  but  create  no  present  obligation 
on  the  State,  nor  present  interest  in  Greneral  Greene. 

The  court  thinks  differently.  The  words  are  words  of 
[  *  198  ]  absolute  donation,  not  indeed  of  any  specific  *land,  but  of 
,  25,000  acres  in  the  territory  set  apart  for  the  officers  and 

soldiers. 

<<  Be  it  enacted,  that  25,000  acres  of  land  shall  be  allotted  for  and 
given  to  Major-General  Nathaniel  Greene."  Persons  have  been 
appointed  in  a  previous  section  to  make  particular  allotments  for 
individuals,  out  of  this  large  territory  reserved,  and  the  words  of  this 
section  contain  a  positive  mandate  to  them  to  set  apart  25,000  acres 
for  General  Greene.  As  the  act  was  to  be  performed  in  future,  the 
words  directing  it  are  necessarily  in  the  future  tense.  "  Twenty-five 
thousand  acres  of  land  shall  be  allotted  for,  and  given  to,  Major- 
General  Nathaniel  Greene."  Given  when  ?  The  answer  is  unavoid- 
able— when  they  shall  be  allotted.  Given  how  ?  Not  by  any  future 
act;  for  it  is  not  the  practice  of  legislation  to  enact,  that  a  law 
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shall  be  passed  by  some  futore  legislature ; — but  given  by  force  of 
this  act. 

It  has  been  said,  that,  to  make  this  an  operative  gift,  the  words 
**are  hereby"  should  have  been  inserted  before  the  word  "given;" 
80  as  to  read,  "  shall  be  allotted  for,  and  are  hereby  given  to,"  &c. 
Were  it  even  tme  that  these  words  would  make  the  gift  more  explicit^ 
which  is  not  admitted,  it  surely  cannot  be  necessary  now  to  say,  that 
the  validity  of  a  legislative  act  depends,  in  no  degree,  on  its  contain- 
ing the  technical  terms  usual  in  a  conveyance.  Nothing  can  be  more 
apparent  than  the  intention  of  the  legislature  to  order  their  commia* 
sioners  to  make  the  allotment,  and  to  give  the  land  when  allotted,  to 
General  Greene. 

The  11th  section  authorizes  the  commissioners  to  appoint 
*  surveyors,  for  the  purpose  of  surveying  the  lands  given  by  [  *  199  ] 
the  preceding  sections  of  the  law. 

In  pursuance  of  the  directions  of  this  act,  the  commissioners  allotted 
25,000  acies  of  land  to  Greneral  Greene,  and  caused  the  tract  to  be 
surveyed.  The  survey  was  returned  to  the  office  of  the  legislature, 
on  the  11th  of  March,  in  the  year  1783.  The  allotment  and  survey 
marked  out  the  land  given  by  the  act  of  1782,  and  separated  it  from 
the  general  mass  liable  to  appropriation  by  others.  The  general  gift 
of  25,000  acres,  lying  in  the  territory  reserved  for  the  officers  and 
soldiers  of  the  line  of  North  Carolina,  had  now  become  a  particular 
gift  of  the  25,000  acres,  contained  in  this  survey. 

Against  this  conclusion  has  been  urged  that  article  in  the  consti* 
tution  of  North  Carolina,  whiph  directs  that  there  shall  be  a  seal  of 
the  State  to  be  kept  by  the  governor,  and  affixed  to  all  grants.  This 
legislative  act,  it  is  said,  cannot  amount  to  a  grant,  since  it  wants  a 
£wmality  required  by  the  constitution. 

This  provision  of  the  constitution  is  so  obviously  intended  for  the 
completion  and  authentication  of  an  instrument,  attesting  a  title 
previously  created  by  law,  which  instrument  is  so  obviously  the  mere 
evidence  of  i»ior  legal  appropriation,  and  not  the  act  of  original 
appropriation  itself,  that'  the  court  would  certainly  have  thought  it 
unnecessary  to  advert  to  it,  had  not  the  argument  been  urged  repeat- 
edly, and  with  much  earnestness,  by  counsel  of  the  highest  respecta- 
bility. 

After  urging  that  these  lands  were  not  positively  granted 
•to  General  Greene,  the  counsel  for  the  appellant  proceeded  [  *  200  ] 
to  argue  that  it  was  in  the  power  of  the  legislature  to  retract 
its  prcHnise,  and  that  the  legislature  had  retracted  it. 

Before  attempting  the  difficult  task  of  describing  the  limits  of  the 
legislative  power  in  places  where  those  Hmits  are  not  fixed  by  a  writ- 
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tea  constitution,  the  court  will  proceed  to  inquire  whether  the  govern- 
ment of  North  Carolina  has,  in  fact,  revoked  its  promise,  or  recalled 
its  gift.  • 

At  a  session,  begun  on  the  12th  of  April,  1783,  the  assembly  passed 
^an  act  for  opening  the  land-office,"  thereby  extending  the  line 
describing  the  country  in  which  lands  might  be  entered  so  far  west 
as  to  comprehend  the  territory  reserved  for  the  officers  and  soldiers 
of  the  North  Carolina  line. 

The  11th  section  of  this  act  contains  a  proviso  saving  from  entry 
the  lands  within  the  bounds  reserved  for  the  officers  and  soldiers. 

At  the  same  session,  an  act  was  passed  '<  to  amend  the  act  for  the 
relief  of  the  officers  and  soldiers  of  the  continental  line,  and  for  otiier 
purposes."  • 

The  first  six  sections  of  this  act  prescribe  the  mode  of  individual 
appropriation,  and  of  obtaining  titles. 

The  7th  section  "  For  prevention  of  disputes,"  enacts  "  that  the 
officers  and  soldiers  aforesaid,  shall  enter  and  survey  the  lands  within 
the  following  lines,  Beginning,"  &c. 

This  section,  it  is  said,  changes  the  place  reserved,  and  marks  out 
a  new  territory  for  the  officers  and  soldiers.  It  is,  then, 
[  *  201  ]  contended,  that  this  act,  and  *  the  preceding  act  for  opening 
the  land-office,  are  to  be  construed  together,  and  the  proviso 
of  the  11th  section  of  that  act  applied  to  the  7th  section  of  this ;  by 
which  operation  the  whole  territory,  before  reserved  for  the  officers 
and  soldiers,  including  the  land  surveyed  for  Greneral  Greene,  is 
opened  for  entry. 

The  court  does  not  concur  with  the  counsel  for  the  appellant  in 
any  part  of  this  argument 

There  is  nothing  in  the  law  leading  to  the  opinion  that  the  place 
reserved  for  the  officers  and  soldiers  was  changed.  The  fair  construc- 
tion of  the  acts  is,  that  the  reserve  was  restricted  to  narrower  limits, 
not  transferred  to  different  ground. 

It  has  been  contended,  that  the  court  is  restrained  from  giving  this 
construction  to  the  acts  under  consideration,  because  the  bill  avers 
that  the  place  was  changed,  and  the  demurrer  admits  the  fact 

The  court  will  not  inquire  whether  this  averment  is  founded  on 
an  apparent  misconstruction  of  the  law,  and  is,  therefore,  to  be  dis- 
regarded; or  is  the  averment  of  a  fact  compatible  with  the  law; 
because  the  fact  itself  does  not  essentisdly  affect  the  case. 

If  the  place  in  which  lands  were  reserved  generally  for  the  officers 
and  soldiers,  but  not  individually  appropriated,  was  changed;  the 
individual  appropriation  made  for  General  Greene,  within  their 
original  limits,  was  not  also  changed.    The  act  did  not  profess  to 
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remove  him  with  them,  and  he  consequently  *  remained  on  [  *202  ]  i 

the  same  gromid,  protected  by  his  preexisting  title,  whatever 
it  might  be. 

Bnt  it  is  contended,  that  his  title  was  annulled  by  the  general 
authority  given  in  the  9th  section  of  the  act,  to  enter  all  the  lands 
within  tlie  enlarged  limits  then  opened  to  purchasers. 

To  this  argument  it  is  answered, 

1st  That  the  11th  section  reserves  the  land  allotted  to  the  officers 
and  soldiers,  then  comprehending  the  land  surveyed  for  General 
Greene,  and, 

2dly.  That  a  general  permission  to  enter  lands  within  a  given 
tract  of  country,  must,  of  necessity,  be  limited  to  lands  not  pre- 
viously appropriated. 

The  positive  exception  contained  in  the  11th  section,  it  is  said  by 
tiie  appellant,  must  be  applied  to  the  land  reserved  to  the  officers 
and  soldiers  by  the  subsequent  act  changing  their  position ;  because 
the  two  acts  must  be  taken  together ;  and*  if  so,  there  is  no  exception 
comprehending  the  lands  of  General  Greene. 

The  two  acts  have  distinct  objects.  The  first  opens  a  land-office 
for  the  purpose  of  redeeming  the  public  debt  by  the  sale  of  lands ; 
and  the  second  prescribes  the  manner  in  which  officers  and  soldiers 
are  to  obtain  titles  for  lands  given  to  them  by  the  State,  and  amends 
an  act  passed  at  a  previous  session  on  the  same  day.  The  legislature 
has  not  considered  the  reserve  in  the  first  act  as  transferred  into  the 
second ;  but  has,  by  the  8th  section  of  the  second  act,  reenacted  in  a 
modified  manner  the  prohibition  intended  for  the  protection  of  those 
for  whom  this  reserve  was  expressly  made. 

*  But  let  it  be  conceded  that  the  proviso  of  th^  11th  sec-  [  *  203  ] 
tion  was  repealed  by  implication,  when  the  position  of  the 
officers  and  soldiers  was  changed,  and  a  new  prohibition  enacted 
and  applied  to  the  new  reserve ;  still,  it  would  be  difficult  to  maintain 
that  this  silent  repeal,  implied  firom  the  removal  of  the  object  for 
which  it  was  originally  and  chiefly  intended,  should  apply  to  another 
object  originally  preserved  by  the  provision,  and  for  which  it  con- 
tinues to  be  necessary. 

But  the  court  does  not  found  its  opinion  on  this  position,  however 
well  it  may  be  supported  by  justice  The  proposition  is  believed  to 
be  perfectly  corre^  that  the  act  of  1783,  which  opened  the  land- 
office,  must  be  construed  as  ofiering  for  sale  those  lands  only  which 
were  then  liable  to  appropriation,  not  those  which  had  before  been 
individually  appropriated.  Whatever  the  legislative  power  may  be, 
its  acts  ought  never  to  be  so  construed  as  to  subvert  the  rights  of 
property,  unless  its  intention  so  to  do  shall  be  expressed  in  such  terms 

7* 
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as  to  admit  of  no  doubt,  and  to  show  a  clear  design  to  effect  the 
object  No  general  terms  intended  for  property,  to  which  they  may 
be  fairly  applicable,  and  not  particularly  applied  by  the  legiskdnre ; 
no  silent,  implied,  and  constructive  repeals,  ought  ever  to  be  so 
understood  as  to  devest  a  vested  right 

But  it  is  contended,  that  this  construction  of  the  acts  of  1783  is 
forced  upon  us,  because  the  rights  of  others,  and  not  the  right  of 
Greneral  Greene,  are  exempted  from  the  operation  of  that 
[  *304  ]  section  which  *  offers  for  sale  all  the  land  within  the  de- 
scribed territory ;  and  the  exception  of  one  object  exdodes 
others  of  the  same  character. 

Without  inquiring  what  would  be  the  force  of  this  argument, 
if,  in  point  of  fact,  rights  similar  to  those  of  General  Greene  were 
received,  and  his  omitted,  let  the  fact  be  examined. 

The  first  reservation  in  the  act  for  opening  the  land«office,  related 
to  the  lands  of  the  Cherokee  Indians. 

Nothing  could  be  more  obvious  than  the  necessity,  as  well  as  pro- 
priety, of  prohibiting  aU  entries  on  Indian  lands  lying  within  the 
boundary  offered  for  sale,  if  the  legislature  intended  they  should  not 
be  entered.  The  Indian  titie  was  not  derived  from  the  State  of  North 
Carolina ;  and  to  infer  from  the  recognition  of  this  titie,  that  others 
actually  derived  from  the  State,  if  not  also  recognized,  are  annulled, 
is  not  admitted  to  be  correct  reasoning. 

The  only  other  reserve  in  this  act  is  of  the  land  within  the  limits 
allotted  to  the  officers  and  soldiers,  and  within  these  limits  was  the 
land  surveyed  for  General  Greene. 

Our  attention  is  next  directed  to  the  act  to  amend  the  act  ^  for  the 
relief  of  the  officers  and  soldiers,"  &c.  This  act  narrows  the  limits 
within  which  the  military  lands  shall  be  surveyed,  or  changes  them, 
so  that,  in  either  case,  the  lands  of  General  Greene  are  no  longer 
within  them.  Nothing  can  be  more  obvious  than  that  provisions 
relating  to  lands  within  this  particular  territory  can  have 
[  *  205  ]  no  implied  application  to  *  a  titie  previously  acquired  by 
General  Greene  to  lands  not  lying  within  it 

The  8th  section  of  the  act  prohibits  all  persons  from  entering  lands 
within  the  bounds  allotted  to  the  officers  and  soldiers. 

The  9th  section  excepts  out  of  this  prohibition  the  commissioners 
and  surveyors,  &x;.,  appointed  to  lay  off  the  military  lands,  and  pre- 
scribes the  mode  by  which  they  may  appropriate  and  acquire  titie  to 
lands  given  to  them  by  the  legislature. 

The  13th  section  enacts  that  Governor  Martin  and  David  Wilson 
be  entitied,  agreeably  to  the  report  of  the  committee,  to  two  thousand 
acres  of  land  each,  adjacent  to  lands  allotted  to  officers  and  soldiers. 
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for  which  they  may  receive  titles  in  the  same  manner  as  the  officers 
and  soldiers. 

The  insertion  of  this  reservation  in  this  act  leads  almost  necessarily 
to  the  opinion  that  the  lands  granted  to  Martin  and  Wilson  were  a 
part  of  those  to  which  the  act  related ;  and  the  words  of  the  section 
show  that  their  title  was  acquired  by  this  act  By  no  course  of  just 
reasoning  can  it  be  inferred  from  these  permissions  to  make  appro- 
priations within  bounds  not  open  to  entry  generally,  that  a  vested 
right  to  lands  not  lying  within  the  limits  to  which  this  act  relates,  is 
annulled. 

It  is  clearly  and  unanimously  the  opinion  of  this  court,  that  the 
act  of  1782  vested  a  title  in  Greneral  Greene  to  25,000  acres  of  land, 
to  be  laid  off  vdthin  the  bounds  allotted  to  the  officers  and  soldiers, 
and  that  the  survey  made  in  pursuance  of  that  act,  and 
returned  in  March,  1783,  gave  precision  to  that  title,  *  and  [  *  206  ] 
attached  it  to  the  land  surveyed.  That  his  rights  are  not 
impaired  by  the  acts  of  1783,  and  the  entry  of  the  appellant,  all  of 
which  are  subsequent  to  his  survey ;  and  that  it  is  completed  by  the 
grant  which  issued  in  pursuance  of  the  act  of  1784,  and  which  relates 
to  the  inception  of  his  title.  The  decree  of  the  circuit  court,  dis- 
missing the  bill  of  the  complainant,  is  affirmed,  with  costs. 

Decree  affirmed. 

6  P.  691 ;  12  p.  264  J  9  H.  664;  12  H.  59. 
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2  W.  206. 

It  is  essential  to  the  validity  of  an  entry,  that  the  land  intended  to  be  appropriated  should  ^^ 
be  so  described  as  to  gire  notice  of  the  appropriation  to  subsequent  locators. 

In  taking  the  distance  from  one  point  to  another  on  a  large  river,  the  measurement  is  to  be 

'  with  its  meanders,  and  not  in  a  direct  line. 

Jn  ascertaining  a  place  to  be  found  by  its  distance  from  another  place,  the  vague  words 
"about"  or  "nearly"  and  the  like,  are  to  be  rejected  if  there  are  no  other  words  render- 
ing it  necessary  to  retain  them ;  and  the  distance  mentioned  is  to  be  taken  positively. 

Entries  made  in  a  wilderness,  most  generally  referring  to  some  prominent  and  notorious 
natural  object,  which  may  direct  the  attention  to  the  neighborhood  in  which  the  land  is 
placed,  and  Uien  to  some  particular  object  exactly  describing  it;  the  first  of  these  is 
denominated  the  general  or  descriptive  call,  and  the  last  the  particular  or  locative  caU  of 
the  entry.   Beasonable  certainty  is  required  in  both :  if  the  descriptive  call  will  not  inform 
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a  subsequent  locator  in  what  neighborhood  he  is  to  search  for  the  land,  the  entry 

[  *  207  ]  is  *  defective,  unless  the  particular  object  is  one  of  sufficient  notoriety.  If,  after 
having  reached  the  neighborhood,  the  locative  object  cannot  be  found  within  the 
limits  of  the  descriptive  call,  the  entry  is  also  defective.  A  single  call  may,  at  the  same 
time,  be  of  such  a  nature  (as,  for  example,  a  spring  of  general  notoriety)  as  to  constitnte 
within  itself  both  a  call  of  description  and  of  location;  but»if  this  call  be  accompanied 
with  another,  such  as  a  marked  tree  at  the  spring,  it  seems  to  be  required  that  both  should 
be  satisfied. 

The  call  for  an  unmarked  tree  of  a  kind  which  is  common  in  the  nelghb<Hhood  of  a  place 
sufficiently  described  by  the  other  parts  of  the  entry  to  be  fixed  with  certainty,  may  be 
considered  as  an  immaterial  call. 

Therefore,  where  the  entry  was  in  the  following  words :  "  D.  P.  enters  2,000  acres  on  a 
treasury  warrant  on  the  Ohio,  about  twelve  miles  below  the  mouth  of  Lickhig,  beginning^ 
at  a  hickory  and  sugar  tree  on  the  river  bank,  running  up  the  river  firom  thence  1,060 
poles,  thence  at  right  angles  to  the  same,  and  back  for  quantity,*'  it  was  held  that  the 
call  for  a  sugar  tree  might  be  declared  immaterial,  and  the  location  be  sustained  on  the 
other  calls. 

The  entry  was  decreed  to  bo  surveyed,  beginning  twelve  miles  below  the  mouth  of  Lickiag» 
on  the  bank  of  the  Ohio,  and  running  up  that  river  1,060  poles ;  which  line  was  to  fonn 
the  base  of  a  rectangular  parallelogram,  to  include  2,000  acres  of  land. 

TaR}otj  for  the  appellants. 

Hardin^  for  the  respondents. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
This  case  depends  on  the  validity  and  construction  of  an  entry 
made  in  the  State  of  Kentucky,  by  David  Pannel,  the  ancestor  of  the 
appellees,  in  these  words :  "  David  Pannel  enters  2,000  acres,  on  a 
treasury  warrant  on  the  Ohio,  about  twelve  miles  below  the  mouth 
of  Licking,  beginning  at  a  hickory  and  sugar  tree  on  the 
[  *208  ]  river  bank,  running  up  the  *  river  from  thence  1,060  poles, 
thence  at  right  angles  to  the  same  and  back  for  quantity." 
The  appellant  having  obtained  an  elder  patent  for  the  same  land 
on  a  junior  entry,  the  appellees  brought  a  bill  in  the  circuit  court  for 
the  district  of  Kentucky,  sitting  in  chancery,  praying  that  the  defend- 
ant, in  that  court,  might  be  decreed  to  convey  to  them.     The  circuit 
court  directed  the  entry  of  the  complainant  to  be  surveyed,  beginning 
twelve  miles  below  the  mouth  of  Licking,  on  the  bank  of  the  Ohio, 
and  running  up  that  river  1,060  poles ;  which  line  was  to  form  the 
base  of  a  rectangular  parallelogram,  to  include  2,000  acres  of  land. 
So  much  of  this  land  as  was  within  PannePs  patent,  and  also  within 
•Johnson's  patent,  the  court  decreed  the  defendant  to  convey  to  the 
plaintiffs.    From  this  decree  the  defendant  has  appealed  to  this  court 
He  contends  that  the  decree  is  erroneous,  because, 
1st  It  affirms  the  validity  of  this  entry,  which  is  too  uncertain 
and  defective  to  be  established. 
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2<L  If  the  entry  be  established,  it  ought  to  be  so  surveyed  that  the 
whole  land  should  lie  twelve  miles  below  the  mouth  of  Licking. 

First  It  is  undoubtedly  essential  to  the  validity  of  an  entry,  that 
it  shall  be  made  so  specially  and  precisely,  that  others  may  be  enabled, 
with  certainty,  to  locate  the  adjacent  residuum.  The  land  intended 
to  be  appropriated,  must  consequently  be  so  described  as  to  give 
notice  of  the  appropriation  to  subsequent  locators.  In  obtaining 
liiis  information,  however,  it  would  seem  to  be  the  plain  dictate  of 
common  sense,  that  the  person  about  to  take  up  adjoining 
*landB,  would  read  the  whole  of  a  previous  entry  which  he  [  *  209  ] 
wished  to  avoid,  compare  together  its  different  parts,  and 
judge,  from  the  entire  description,  what  land  was  appropriated.  If, 
with  common  attention  and  common  intelligence,  the  land  could  be 
ascertained  and  avoided,  the  requisites  of  the  law  would  seem  to  be 
complied  with. 

Test  Pannel's  entry  by  this  standard. 

The  mouth  of  Licking  is  a  place  of  acknowledged  and  universal 
notoriety,  which  no  man  in  the  country  could  be  at  a  loss  to  find. 
"When  placed  there,  he  is  informed  by  the  entry  that  Pannel's  land 
lies  twelve  miles  below  him  on  the  Ohio.  He  proceeds  down  the 
river  twelve  miles,  and  is  there  informed  that  the  entry  begins  at  a 
hickory  and  sugar  tree  on  the  river  bank.  He  looks  around  and  sees 
liickory  and  sugar  trees.  Here,  liien,  he  would  say,  while  uninformed 
of  decisions  which  have  since  been  made,  is  the  beginning  of  the 
entry.  In  what  direction  does  the  land  lie  ?  The  paper  which  is  to 
give  his  information  says,  <^  running  up  the  river  from  thence  1,060 
poles,  thence  at  right  angles  to  the  same,  and  back,  for  quantity." 
Would  he  say  this  description  is  repugnant  in  itself,  containing 
equal  and  contradictory  directions,  neither  of  which  is  entitled  to 
any  preference  over  the  other,  and  leaving  the  judgment  in  such  a 
state  of  doubt  and  perplexity  as  to  be  incapable  of  describing  the 
real  position  of  this  land?  Would  he  say  the  whole  land  must  lie 
twelve  miles  from  the  mouth  of  Licking  ?  This  is  so  clearly  and 
definitely  required,  that  the  entry  will  admit  of  no  other 
construction  ?  That  the  subsequent  *  words  directing  him  [  *  210  ] 
to  run  up  the  river  from  that  point  1,060  poles,  and  thus 
approach  ttie  mouih  of  Licking,  are  not  explanatory  but  contra- 
dictory? That  the  one  or  the  other  must  be  totally  discarded? 
Were  this  the  real  impression- which  would  be  made  on  the  mind,  it 
cannot  be  denied  that  tiie  state  of  uncertainty  in  which  these  equal 
and  irreconcilable  descriptions  would  place  a  subsequent  locator, 
ought  to  vitiate  the  entry.  But  if,  on  the  contrary,  the  obvious  and 
natural  construction  would  be  that,  since  every  part  of  the  land 
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cannot  be  placed  precisely  twelve  miles  below  the  mouth  of  Lickiiig, 
the  distance  is  applicable  to  jeuiy  part  of  the  tract;  and  this  part  of 
the  description  may  be  so  explained  and  controlled  by  other  parts,  as 
to  receive  a  meaning  different  from  that  which  it  would  have  if 
standing  alone ;  then  the  subsequent  locator  would  take  the  whole 
description  together,  and  if  its  different  parts  could,  without  diffi- 
culty, be  reconciled,  he  would  reconcile  them.  He  would  say  the 
beginning  must  be  twelve  miles  from  the  mouth  of  Liddng,  but  the 
residue  of  the  land  must  approach  that  place,  because  the  entry 
requires  positively  to  run  from  the  beginning  up  the  river.  .This 
would,  it  is  thought,  be  the  manner  in  which  this  entry  would  b€> 
imderstood  by  a  person  guided  by  no  other  light  than  is  furnished  by 
human  reason.  But  the  courts  of  Kentucky  have  constructed  a  vast 
and  complex  system,  on  the  entire  preservation  of  which  their  prop^ 
erty  depends,  and  this  court  will  respedt  that  system  as  much  as  the 

courts  of  Kentucky  themselves. 
[  *  211  ]      *  In  applying  the  decisions  of  that  country  to  this  cause, 

we  find  many  points  now  settled  which  were  formerly  con- 
troverted questions.  In  taking  the  distance  from  one  point  to  another 
on  a  large  river,  the  measurement  is  to  be  with  its  meanders,  not  in 
a  direct  line.  And  in  ascertaining  a  place  to  be  found  by  its  distance 
from  another  place,  the  vague  words  ^  about,"  or  <^  nearly,"  and  the 
like,  are  to  be  discarded,  if  there  are  no  other  words  rendering  it 
necessary  to  retain  them ;  and  the  distance  mentioned  is  to  be  taken 
positively.  A  subsequent  locator,  then,  must  look  for  the  beginning 
called  for  in  this  entry  twelve  miles  below  the  mouth  of  licking, 
measured  by  the  meanders  of  the  Ohio. 

.  In  construing  locations,  some  other  principles  have  been  established 
which  seem  to  be  considered  as  fundamental.  Entries  made  in  a 
wilderness  would  most  generally  refer  to  some  prominent  and  noto- 
rious object  which  might  direct  the  attention  to  the  neighborhood  in 
which  the  land  was  placed ;  and  then  to  some  particular  object  which 
should  exactly  describe  it  The  first  of  these  has  been  denominated 
the  general  or  descriptive  call,  and  the  last  the  particular  or  locative 
call  of  the  entry.  Reasonable  certainty  has  always  been  required  in 
both.  If  the  descriptive  call  will  not  inform  a  subsequent  locator  in 
what  neighborhood  he  is  to  search  for  the  land,  the  entry  is  defective, 
unless  the  particular  object  be  one  of  sufficient  notoriety.  K,  after 
having  reached  the  neighborhood,  the  locative  object  cannot  be  found 

within  the  limits  of  the  des(ariptive  call,  the  entry  is  equally 
[  •  212  ]  defective.     They  must  *both  be  found,  and  neither  can  be 

discarded  unless  deemed  immaterial.  A  single  call  may  be, 
at  the  same  time,  so  notorious  and  so  formed,  as,  for  example,  a 
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npting  of  general  notoriety,  as  to  constitate  in  itself  a  call  both  of 
description  and  location;  but  if  this  call  be  accompanied  with 
another,  as  a  marked  tree  at  the  spring,  it  seems  to  be  required  that 
both  calls  should  be  satisfied. 

Thus,  in  the  case  now  onder  the  consideration  of  the  court,  the 
call  for  a  beginning  twelve  miles  below  the  mouth  of  Licking  would 
be  sufficiently  descriptive,  and  is  sufficiently  precise  to  be  locative. 
It  would  be  unquestionably  good,  were  it  not  accompanied  with  the 
additional  call  for  a  hickor^and  sugar  tree.  Whether  it  is  vitiated 
by  this  additional  call,  is  to  be  determined  by  a  reference  to  the 
decisions  in  Kentucky. 

The  case  of  Ghrubbs  et  aL  v.  Bice,  2  Bibb,  107,  depended  on  the 
validity  of  an  entry  made  in  these  words :  ^'  James  Thomas  enters 
900  acres  of  land,  &x^,  on  the  south  side  of  Kentucky,  about  two 
miles  below  the  mouth  of  Red  River,  beginning  at  a  tree  marked 
L  S.,  on  the  bank  of  the  river,  and  running  down  the  river  for  quan- 
tity." 

No  taree  marked  I.  S.  was  found  at  or  near  the  distance  required. 
It  was  proved  that  a  tree  had  been  marked  I.  S.  by  the  person  who 
after^Kwrds  made  the  entry  for  Thomas,  and  that  it  stood  on  the  south 
side  of  Kentucky;  but  instead  of  being  two  miles  it  was  three  miles 
and  a  quarter,  by  the  meanders  of  the  river,  and  two  miles  and  two 
thirds  of  a  mile,  on  a  direct  course,  below  the  mouth  of  Red 
River.  •  The  inferior  court  disregarded  the  call  for  the  tree,  [  •213  J 
and  fixed  the  beginning  of  the  entry  at  the  termination  of 
two  miles  below  the  mouth  of  Red  River.  On  an  appeal,  this  decree 
was  reversed,  and  Judge  Wallace,  in  delivering  the  opinion  of  the 
court,  said :  "  This  rejection  of  the  call  for  the  tree  marked  L  S.  is 
certainly  subversive  of  the  well-established  principle,  that  no  part  of 
an  entry  ought  to  be  rejected,  unless  what  is  evidentiy  mere  surplus- 
age, or  absolutely  repugnant  to  other  expressions  which  are  more 
important ;  because  to  do  more  would  not  be  construing  entries,  but 
making  them.  But  the  expression  *  about  two  miles  below  the  mouth 
of  Red  River,'  is  obviously  only  a  general  call,  and  to  substitute  this 
in  the  place  of  the  expression  <  beginning  at  a  tree  marked  I.  S.,  &c.,' 
which  is  the  only  special  or  locative  caU  in  the  entry,  is  still  more 
inadmissible.'' 

The  case  of  Kincaid  v.  Blythe  and  others,  2  Bibb,  479,  turned  on 
the  validity  of  an  entry  made  "  on  a  branch  of  Silver  Creek,  about 
four  miles  firom  the  Little  Fort  on  Boone's  old  trace,  including  a  tree 
marked  D.  B."  In  this  case,  too,  the  inferior  court  disregarded  the 
call  for  the  tree,  which  could  not  be  proved  to  have  existed  when  the 
location  was  made,  and  directed  the  land  to  be  surveyed  at  the  ter* 
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mination  of  the  distance  of  four  miles  from  the  Little  Fort  On 
appeal,  this  decree  also  was  reversed,  and,  in  delivering  the  opinion 
of  the  court,  Judge  Wallace  said :  <<  It  is  evident  that  when  the  entry 
was  made,  Boone's  old  trace,  the  Little  Fort,  and  Silver  Creek,  were 

all  well  known  by  those  names  to  the  generality  of  those 
[  *  214  ]  who  were  conversant  in  *  the  vicinity.     And  it  further 

appears,  that  about  four  miles  from  the  Little  Fort,  on  a 
southern  direction,  Boone's  old  trace  struck  Hayes's  Fork  of  Silver 
Creek,  which  may  be  presumed  to  be^he  branch  of  Silver  Creek 
intended ;  and,  if  the  entry  contained  no  other  calls,  it  would  deserve 
serious  consideration,  whether  the  place  where  the  trace  crossed 
Hayes's  Fork  of  Silver  Creek,  ought  not  to  be  assumed  as  the  centre 
of  the  survey  to  be  made  thereon.  But  tUs  entry  calls  to  include  a 
tree  marked  D.  B.,  which  is  obviously  a  locative  and  material  call, 
and,  therefore,  conformably  to  the  uniform  decisions  of  this  court  on 
similar  entries,  must  be  taken  into  consideration  in  deciding  on  this 
entry." 

These  cases  are  admitted  to  have  settled  the  law  to  be,  that  a 
material  locative  call,  as  for  a  marked  tree,  cannot  be  disregarded; 
and  that,  if  the  existence  of  the  tree  cannot  be  proved,  the  entry 
cannot  be  sustained.  The  only  distinction  between  these  cases  and 
that  under  the  consideration  of  the  court  is,  that,  in  them,  the  entries 
call  for  a  marked  tree ;  in  this  it  calls  for  a  sugar  tree  and  hickory, 
not  stating  them  to  be  marked.  For  the  importance  of  this  distinct 
tion  we  are  again  referred  to  the  decisions  of  Kentucky. 

The  case  of  Greenup  v.  Lyne's  Heirs,  2  Bibb,  369,  turned  on  an 
entry  of  land  "lying  on  Kentucky  River,  opposite  to  Leesburg, 
beginning  at  a  beech  tree  and  running  up  the  river  and  back,  fcnr 
quantity."     The  validity  of  this  entry  was  fiffirmed  in  the  inferior 

court,  and,  on  an  appeal,  was  also  affirmed  in  the  superi<»r 
[  •  215  ]  court.    •  In  delivering  the  opinion  of  the  superior  court, 

Judge  Logan  said :  "  Had  the  only  ccJl  in  the  entry  been 
to  lie  on  the  river  opposite  to  Leesburg,  we  should  have  concurred 
with  the  circuit  court  in  the  manner  of  surveying  it,  by  running  up 
and  down  the  river  equal  distances  from  a  point  opposite  the  centre 
of  Leesburg;  and  if  the  call  to  begin  at  *a  Beech  Tree,'  had  been 
the  only  other  call,  we  should  still  have  thought  that  opinion  correct, 
as  the  common  growth  of  the  timber  there  is  beech,  and  a  tree  of 
the  description  could  have  been  had  at  almost  ^ny  point  within  the 
limits  of  the  claim.  This  circumstance,  we  conceive,  ought  not  to 
affect  the  entry ;  for  whether  the  call  is  regarded  or  rejected,  in  the 
construction  of  the  entry,  is  totally  immaterial ;  because^  it  seems  to 
the  court,  that  where  an  uncertainty  arises  from  the  number  of  objects 
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paresented,  answering  the  calls  of  an  entry,  and  it  has  other  calls 
sufficiently  precise  to  sustain  it,  that,  of  the  many  donbtful  objects 
that  shotdd  be  taken  as  intended,  which  will  best  preserve  the  con- 
sistency  of  the  others ;  and  in  this  case  it  seems  the  call  for  the  tree 
conid  be  complied  with,  without  changing  in  the  least  the  position 
given  by  the  first  call ;  so  that  it  is  left  as  an  immaterial  calL  We 
are  more  confirmed  in  this  opinion  when  we  consider  that  the  entry, 
firom  any  other  view,  must  be  invalid  for  uncertainty,  although  we 
believe  no  one  could  doubt,  from  a  liberal  and  just  construction  of  it, 
as  to  the  general  body  and  position  of  the  land  it  calls  for." 

*  This  case,  if  not  overruled,  certainly  goes  far  in  distin-  [  *  216  ] 
goishing  between  a  call  for  a  marked  tree,  and  for  a  tree  not 
marked ;  provided  such  trees  as  the  call  requires  are  found  about  the 
place  where  the  entry  must  begin.  It  goes  further,  and  strongly 
indicates  the  opinion,  that  an  unmarked  tree  was  an  object  of  less 
importance  in  the  mind  of  the  locator,  than  one  selected  from  all 
others  by  a  mark  peculiar  to  itself.  While  the  latter  must  have 
been  deemed  important,  and  have  strongly  fixed  his  attention,  the 
former  may  have  been  thought  not  very  essentiaL  Coming  to  the 
place  where  he  intended  to  begin,  loojdng  aroimd  him  when  there, 
and  seeing  trees  of  a  particular  kind  from  the  common  growth,  he 
might  suppose  it  unimportant  at  which  of  these  trees  he  should 
commence,  and  caU  for  one  of  them.  In  such  a  case,  a  court  may 
well  say,  ^  whether  the  call  is  regarded  or  rejected  in  the  construction 
of  the  entry  is  totally  ImmateriaL"  There  is  much  reason  for  this 
opinion.  Certainty  is  required  in  entries  for  the  purpose  of  giving 
notice  to  subsequent  locators.  The  subsequent  locator  who  comes 
to  the  place  described  in  the  entry,  in  order  to  find  the  land  he  wishes 
to  avoid,  will,  if  a  marked  tree  be  called  for,  search  for  that  marked 
tree ;  and,  if  it  cannot  be  found,  may  well  conclude  that  this  is  not 
the  land  intended  to  be  appropriated ;  but  if  only  a  tree  is  called  for, 
and  trees  stand  all  around  him,  he  will  naturally  suppose  that  the 
nearest  may  be  taken  as  a  beginning;  and  that  to  him  it  is  quite 
immaterial  whether  the  commencement  be  at  the  spot  on 
which  he  stands,  or  within  ten  feet  or  ten  yards  of  *  him.  [  *  217  ] 
The  subsequent  locator  is  not  misled  by  this  call;  nor  is 
there  any  danger  of  his  mistaking  the  position  of  the  land.  It  is  not 
without  reason,  therefore,  that  the  call  is  pronounced  immaterial,  and 
one  which  may  be  regarded  or  rejected.  The  entry  may  be  sustained 
by  other  calls  which  are  sufficiently  precise  to  sustain  it 

If,  in  the  case  at  bar,  it  had  been  proved  that  sugar  trees  and 
hickories  were  as  common  at  the  termination  of  twelve  miles  from 
the  mouth  of  Licking,  as  the  beech  tree  opposite  to  Leesburg,  the 
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two  cases  would,  in  this  respect,  be  precisely  alike.  But  this  is  not 
proved.  Only  one  witness  has  been  examined  to  this  point,  and  his 
testimony  is  that  there  are  sugar  trees  on  the  bank  of  the  Ohio,  in 
the  neighborhood,  and  that  the  maple  or  sugar  tree  might  be  found 
for  many  mUes  above  and  below  the  comer,  standing  within  fifty 
yards  of  each  other,  on  the  second  bank  of  the  river.  The  report  of 
the  surveyor  shows  that  three  elms  and  a  hickory  stood  at  the  termi- 
nation of  the  twelve  miles  from  the  mouth  of  Licking. 

There  would  certainly  be  much  difficulty  in  supporting  this  as  a 
locative  call,  although  it  is  not  absolutely  certain  that  it  might  not 
be  so  supported.  The  not  less  important  question  is,  whether  it  may 
be  considered  as  an  immaterial  call.  No  case  has  been  cited  in 
which  the  call  for  an  unmarked  tree  has  been  thought  material;  and 
there  are  cases  in  which  a  circumstance  not  important  in  itself,  has 

been  dispensed  with.  The  difference  between  calling  for  a 
[  *  218  ]  marked  and  an  unmarked  tree,  has  been  *  already  noticed. 

It  is  difficult  to  suppose  that  they  are  viewed  as  equally 
important  by  the  person  making  the  entry,  or  by  a  subsequent 
locator.  If  the  person  making  the  entry  designed  to  select  for  the 
beginning  a  particular  tree,  in  exclusion  of  all  others,  it  is  in  a  high 
degree  improbable  that  he  should  omit  to  mark  it.  If  he  made  the 
entry  from  memory,  then  the  place  only,  and  not  the  particular  tree, 
would  be  the  object  to  which  his  mind  would  attach  importance.  So 
with  the  subsequent  locator.  The  distance  would  bring  him  to  the 
place,  or  sufficiently  near  to  it  for  every  beneficial  purpose,  and 
whether  a  sugar  tree  and  hickory  stood  at  the  end  of  twelve  miles,  as 
measured  by  his  chain,  or  within  thirty,  forty,  or  fifty  yards,  would 
not  essentially  vary  his  views  with  respect  to  adjacent  lands.  He 
could  not  doubt,  to  use  the  expression  of  the  court  in  the  case  of 
Greenup  v,  Lyne's  heirs,  "  as  to  the  general  body  and  position  of 
the  land  "  described  in  the  entry.  The  opinion  that  the  call  for  an 
unmarked  tree  of  a  kind  which  is  common  in  the  neighborhood  of  a 
place  sufficiently  described  by  other  parts  of  the  entry  to  be  fixed  with 
certainty,  may  be  considered  as  an  immaterial  call,  is  supported  by 
the  decision  of  the  court  in  the  case  which  has  been  last  mentioned. 
Although  in  that  case  the  judge  shows  that  a  tree  might  be  found  to 
satisfy  the  call  at  the  place  fixed  as  the  beginning,  yet  it  is  apparent 
that  different  places  within  a  few  yards  of  each  other  would  answer 
equally  well  for  the  beginning,  and  that  different  trees  might  be 

selected  for  that  purpose.  And  the  judge,  after  stating  that 
[  *  219  ]  this  caU  *  might  either  be  considered  as  satisfied  or  in  itself 

immaterial,  proceeds  to  show  that  he  thought  it  immateriaL 
"Regarding,"  he  proceeds  to  say,  "the  call  for  a  beech  tree  as 
immaterial,  we  come  to  consider,"  &c. 
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Upon  the  authority  of  the  case  of  Greenup  v,  Lyne's  heirs,  then, 
and  upon  a  view  of  the  whole  of  this  entry,  it  would  seem  that  the 
call  for  the  sugar  tree  and  hickory  may  be  declared  immaterial,  and 
the  location  be  sustained  on  its  other  calls. 

The  second  question  is,  in  what  manner  ought  this  entry  to  be 
surveyed  ? 

It  is  admitted  to  be  a  general  principle  that,  where  a  location  calls 
for  land  to  lie  a  given  distance  from  a  given  point,  the  whole  land 
must  be  placed  at  or  beyond  that  distance,  if  there  be  no  other  words 
in  the  location  which  control  this  construction.  But  it  is  not  admit- 
ted that  this  call  can  overrule  the  plain  meaning  of  the  whole  entry 
taken  together.  It  is  believed  to  be  unquestionably  decided  that 
every  material  part  of  the  entry  is  to  be  considered,  and  that  such 
construction  is  to  be  put  upon  the  whole  as  is  best  adapted  to  all  its 
material  calls. 

This  principle  was  laid  down  in  Greenup  v.  Lyne's  heirs,  which, 
on  this  point,  bears  a  strong  analogy  to  that  under  the  consideration 
of  the  court.  In  Greenup  r.  Lyne's  heirs,  the  entry  called  for  laud 
"lying  on  Kentucky  River,  opposite  to  Leesburg,  beginning  at  a 
beech  tree,  and  running  up  the  river  and  back  for  quantity." 

It  is  perfectly  settled  in  Kentucky,  that  on  a  call  for  land 
lying  opposite  to  Leesburg,  the  centre  of  the  •land  would  [  *  220  ] 
be  placed  opposite  to  the  centre  of  the  town,  and  a  square 
would  be  formed  on  a  base  line  running  up  and  down  the  river,  to 
include  the  quantity.  The  entry  could  not  otherwise  be  sustained. 
The  inferior  court  laid  off  this  entry  in  that  manner ;  and  the  appel- 
late court  declared  that  it  would  be  the  proper  manner,  were  there 
not  other  words  in  it  which  controlled  this  general  description  by  one 
which  was  more  particular.  That  more  particular  description  was 
"  running  up  the  river  and  back  for  quantity." 

These  cases  are,  in  principle,  the  same.  The  one  calls  for  land 
twelve  miles  below  the  mouth  of  Licking,  which  description  would 
require  land  the  nearest  part  of  which  is  at  the  given  distance ;  the 
other  calls  for  land  lying  opposite  to  Leesburg,  which  requires  a  tract 
the  centre  of  which  is  opposite  to  the  centre  of  the  town.  The  one 
calls  for  a  beginning  at  a  sugar  tree  and  hickory,  without  naming  a 
place  for  the  beginning  otherwise  than  by  the  description  of  the 
position  of  the  land ;  the  other  calls  for  a  beech  tree  under  precisely 
the  same  circumstances.  In  the  case  of  Greenup  v.  Lyne's  heirs,  the 
words  "  running  up  the  river  and  back  for  quantity,"  have  changed 
the  place  of  beginning  from  the  centre  to  the  lower  end  of  the  town, 
and  the  position  of  the  land,  so  that  instead  of  lying  above  and  below 
Leesburg,  in  equal  quantities,  it  lies  entirely  above  that  place.    Why 
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shall  not  the  same  wwds  influence  in  the  same  manner  the  position 
of  PannePs  land? 

From  the  language  of  PannePs  entry,  every  man  would 
[  •221  ]  expect  the  survey  to  begin  at  the  place  called  •for  twelve 
miles  below  the  mouth  of  Licking.  K  that  is  not  the  begin- 
ning, the  location  is  unquestionably  uncertain  and  void.  If  that  is 
the  beginning,  it  is  the  plain  mandate  of  the  entry  to  run  up  the 
river  1,060  poles  and  back  for  quantity. 

It  is  the  opinion  of  a  majority  of  the  court  that  the  decree  ought  to 
be  aflirmed,  with  costs. 

Decree  affirmed. 

11  W.  215. 
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2  W.  221. 

p  ^  ^  A  Terdict  is  bad,  if  it  Taries  from  the  issue  in  a  substantial  matter,  or  if  it  find  only  a  part 
/  7>  c^  ^/  of  that  which  is  in  issue ;  and,  though  the  court  may  give  form  to  a  general  finding,  so  tm 
'f  A/    '  jU  3      ^  make  it  harmonize  with  the  issue,  yet,  if  it  appears  that  the  finding  is  different  from 

n    ."T/^     ^0  issue,  or  is  confined  to  a  part  only  of  the  matter  in  issue,  no  judgment  can  be  rendersd 

^  '     \L/  upon  the  yerdict 

]  ^J^  ^  [  *222 1  *A  circuit  court  has  no  authority  to  issue  a  certiorari,  or  other  compulsory  process, 
'  /7.  /^  ^  c '  to  the  district  court,  for  the  remoyal  of  a  cause  from  that  jurisdiction,  before  a 

'  \/\  '4  u  ^'  3     fi*"^^  judgment  or  decree  is  pronounced. 


■6.  ' 
/f. 


In  such  a  case,  the  district  court  may,  and  ought,  to  refuse  obedience  to  Uie  process  of  the 
drcnit  coart,  and  either  party  may  move  the  circuit  court  for  a  procedendo,  after  the 
transcript  of  the  record  is  removed  into  that  court,  or  may  pursue  the  cause  in  the  district 
court,  as  if  it  had  not  been  removed. 

But  if  the  party,  instead  of  properly  taking  advantage  of  the  iiregnlarity  in  the  proceedings, 
enters  his  appearance  in  the  circuit  oourt,  takes  defence,  and  pleads  to  issue,  it  is  too  late> 
after  verdict,  to  object  to  the  irregularity,  and  the  supreme  court  will,  on  error,  consider 
the  cause  as  an  original  suit  in  the  circuit  court. 

[  •  222  ]       Ogden  and  Harper ^  for  the  plaintiff  in  enor. 
Hh^  AUomey^Oeneral  and  Olenn^  iot  the  United  States. 

Washington.  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt  instituted  in  the  district  court  of  Mary- 
land by  the  United  States,  against  Robert  Patterson,  the  plaintiff  in 
error,  upon  a  bond  dated  the  2d  of  August,  1809,  in  the  penalty  of 
(35,000,  with  condition  that  certain  merchandise,  which  had  been 
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imported  into  the  United  States,  and  which  the  said  Patterson  had 

then  reshipped,  in  order  to  export  the  same  to  Tonningen,  should  not 

be  relanded  in  any  port  or  place  within  the  United  States, 

and  that  the  certificate  and  other  proofs  required  *  by  law  [  *  223  ] 

of  the  delivery  of  the  same,  at  some  place  without  the  limits 

of  the  United  States,  should  be  produced  at  the  collector's  ofiice  of 

the  port  of  Baltimore,  within  one  year  from  the  date  of  the  bond. 

After  the  declaration  was  filed  in  the  district  court,  and  the  defend- 
ant had  entered  his  appearance  and  taken  defence,  a  writ  of  certiorari 
issued  firom  the  circuit  to  the  district  court,  in  obedience  to  which 
the  record  of  the  proceedings  in  that  court  was  certified  and  sent  up 
to  the  circuit  court  In  this  court,  the  defendant  again  took  defence, 
and  after  sundry  imparlances,  and  having  had  oyer  of  the  bond  and 
condition,  he  pleads,  .1st.  Performance  generally  of  the  condition. 
2d.  That  the  merchandise  mentioned  in  the  condition  of  the  bond 
was  not  relanded  in  the  United  States,  and  that  the  certificate,  and 
other  proofs  required  bylaw  of  the  *deli  very  of  the  "same  at  Arch-^ 
angel,  in  Russia,  were  produced  at  the  said  collector's  office,  within 
one  year  from  the  date  of  the  said  bond.  3d.  That  the  said  merchan-^ 
dise,  or  any  part  thereof,  was  not  relanded  in  the  United  States ;  and 
that  the  certificates  and  other  proofs  required  by  law,  of  the  delivery 
of  the  same  at  Archangel,  in  Russia,  were  produced  to  the  said  col- 
lector's office,  on  the  11th  day  of  November,  in  the  year  1811.  The 
replication  to  the  first  plea  alleges  a  breach  of  the  condition  of  the 
bond,  in  not  producing  to  the  said  collector's  office,  the  certificate  and 
other  proo&  required  by  law  of  the  relanding  in  some  place  without 
the  limits  of  the  United  States,  within  one  year  from  the  date  of  the 
said  bond,  to  which  a  rejoinder  was  put  in,  affirming  that 
the  certificate  and  other  proofs  •were  produced  at  the  said  [  •224  ] 
office  within  the  said  year,  upon  which  an  issue  is  tendered 
and  joined.  The  same  issue  is  formed  upon  the  second  plea,  and  to 
the  tiiird  plea  a  general  demurrer  was  put  in. 

The  demurrer  was,  upon  argument,  sustained,  and  judgment  was 
entered  against  the  defendant  for  the  penalty  of  the  bond. 

A  jury  was  afterwards  impanelled  to  try  the  issue,  who  found  the 
following  verdict,  namely,  "  that  the  witMn-mentioned  writing  obli- 
gatory is  the  deed  of  the  within-named  Robert  Patterson,  &c.,  and 
they  fijid  there  is  really  and  justly  due  upon  the  said  writing  obliga- 
tory the  sum  of  $23,989.58." 

Upon  this  verdict  the  court  gave  judgment  in  favor  of  the  United 
States,  for  $35,000,  to  be  released  on  the  payment  of  the  above  sum 
assessed  by  the  jury,  firom  which  judgment  a  writ  of  error  was 
obtained  to  remove  the  cause  to  this  court. 

8* 
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The  court  considers  it  to  be  unnecessary  to  decide  the  questLons 
which  were  argued  at  the  bar,  as  the  verdict  is  so  defective  that  no 
judgment  can  be  rendered  upon  it 

The  issue  which  the  jury  were  sworn  to  try  was,  whether  the 
certificate,  and  other  proofs  required  by  law,  of  the  delivery  of  the 
cargo,  at  some  place  without  the  limits  of  the  United  States,  were 
produced  at  the  collector's  office  at  Baltimore,  within  one  year  from 
the  date  of  the  bond.  The  verdict  does  not  find  the  matter  in  issue 
oiie  way  or  the  other,  but  finds  tiiat  the  bond  in  the  declaration 
mentioned  is  the  deed  of  the  defendant,  and  that  there  is  justly  due 
to  the  United  States,  upon  the  said  bond,  a  certain  sum  of 
[  *  225  ]  *  money.  But  whether  the  bond  was  the  deed  of  the  defend- 
ant, or  not,  was  not  a  matter  in  issue  between  the  parties, 
and,  consequently,  it  was  a  false  conclusion  to  say,  that,  because  it 
was  his  deed,  therefore  he  was  indebted  to  the  United  States. 

The  rule  of  law  is  precise  upon  this  point.  A  verdict  is  bad,  if  it 
varies  fix)m  the  Issue  in  a  substantial  matter,  or  if  it  find  only  a  part 
of  that  which  is  in  issue.  The  reason  of  the  rule  is  obvious ;  it 
results  firom  the  nature  and  the  end  of  the  pleading.  Whether  the 
jury  find  a  general  or  a  special  verdict,  it  is  their  duty  to  decide  the 
very  point  in  issue ;  and  although  the  court  in  which  the  cause  is 
tried  may  give  form  to  a  general  finding,  so  as  to  make  it  harmonize 
with  the  issue,  yet  if  it  appears  to  that  court,  or  to  the  appellate 
court,  that  the  finding  is  different  firom  the  issue,  or  is  confined  to  a 
part  only  of  the  matter  in  issue,  no  judgment  can  be  rendered  upon 
the  verdict. 

It  is  true,  that  if  the  jury  find  the  issue,  and  something  more,  the 
latter  part  of  the  finding  v^ill  be  rejected  as  surplusage ;  but  this  rule 
does  not  apply  to  a  case  where  the  facts  found  in  the  verdict  are 
substantially  variant  fi'om  those  which  are  in  issue. 

The  court  deems  it  proper  to  take  some  notice  of  the  mode  of 
proceeding,  for  removing  thb  cause  firom  the  district  to  the  circuit 
court  It  is  believed  to  be  novel  in  the  practice  of  the  courts  of  the 
United  States ;  and  it  certainly  wants  the  authority  of  law  to  sanc- 
tion it  There  is  no  act  of  congress  which  authorizes  a  circuit  court 
to  issue  a  compulsory  process  to  the  district  court,  for  the 
[*226]  removal  of  a  cause  from  *that  jurisdiction,  before  a  final 
judgment  or  decree  is  pronounced.  The  district  court, 
therefore,  might,  and  ought  to  have  refused  obedience  to  the  writ  of 
certiorari^  issued  in  this  case  by  the  circuit  court ;  and  either  party 
might  have  moved  the  circuit  for  a,  procedendo^  after  the  transcript  of 
the  record  was  removed  into  the  circuit  court,  or  might  have  pursued 
the  cause  in  the  district  court  in  like  manner  as  if  the  record  had  not 
been  removed.  ' 
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But  if^  instead  of  taking  advantage  of  this  irregularity  at  a  proper 
time,  and  in  a  proper  manner,  the  defendant  enters  his  appearance  to 
the  suit  in  the  circnit  court,  takes  defence,  and  pleads  to  issue,  it  is 
too  late,  after  verdict,  to  object  to  the  irreguleurity  in  the  proceedings. 
This  court  will  consider  the  stdt  as  an  original  one  m  the  circuit 
court,  made  so  by  the  consent  of  parties.  Had  a  new  declaration 
been  filed  in  the  circuit  court,  no  doubt  could  be  entertained  as  to  the 
oonectness  of  this  conclusion.  And  it  is  not  going  too  far  to  con- 
sider the  declaration  sent  from  the  district  court  in  the  same  light, 
after  appearance,  issue,  and  verdict  This  is  the  opinion  of  a  majority 
of  the  court 

The  judgment  is  to  be  reversed,  and  a  venire  de  novo  to  be  issued 
by  the  circuit  court 

Judgment  affirmed. 

5  P.  190;  UP.  614;  4  H.  131 ;  14  H.  240. 
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Li  sprue  cause  the  ship's  papers  should  be  brought  into  coart,  and  yerified,  on  oath,  by  ///7!  Ljli 
the  captors,  and  the  examinations  of  the  captured  crew  taken  upon  standing  interrogator 
lies,  and  not  mwi  voce. 

The  cause  should  be  heard,  in  the  first  instance,  upon  those  papers  and  examinations,  and 
upon  such  hearing  it  is  for  the  court  tojdetermine  whether  further  proof  shall  be  allowed. 

If  the  court  below  deny  an  order  for  further  proof  when  it  ought  to  be  granted,  or  allow  it 
when  it  ought  to  be  denied,  and  the  objection  is  taken  by  the  party,  and  appears  on  the 
record,  the  appellate  court  can  administer  the  proper  relief. 

Bat,  if  evidence  in  the  nature  of  further  proof  be  introduced,  and  no  formal  order  or  objec- 
tion appear  on  the  record,  it  must  be  presumed  to  have  been  done  by  consent,  and  the 
iir^alaiity  is  waived. 

Concealment,  or  spoliation  of  papers,  is  not,  per  se,  a  sufficient  ground  for  condemnation  in 
a  prize  court.  It  is  calculated  to  excite  the  vigilance  and  justify  the  suspicions  of  the 
court ;  but  it  is  open  to  explanation. 

Under  the  Spanish  treaty  of  1795,  stipulating  that  free  ships  shall  make  free  goods,  the  want 
of  such  a  sea-letter  or  passport,  or  such  certificates  as  are  described  in  the  17th  article,  is 
not  a  substantive  ground  of  condemnation.  It  only  authorizes  capture  and  sendmg  in  for 
adjudication,  and  the  proprietary  interest  in  the  ship  may  be  proved  by  other  equivalent 
testimony. 

The  term  '*  subjects,"  in  the  15th  article,  when  applied  to  persons  owing  allegiance  to  Spain, 
must  be  construed  in  the  same  sense  as  the  term  "citizens"  or  "inhabitants"  when 
applied  to  persons  owing  allegiance  to  the  United  States,  and  extends  to  all  parous  domi- 
dled  in  the  Spanish  dominions. 

*The  Spanish  character  of  the  ship  being  ascertained,  the  proprietary  interest  of  [  *  228  ] 
the  cargo  cannot  be  inquired  into,  unless  so  far  as  to  ascertain  that  it  does  not 
belong  to  citizens  of  the  United  States,  whose  property,  engaged  in  trade  with  the  enemyi 
is  not  protected  by  the  treaty. 
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Appeal  from  the  circuit  court  of  the  district  of  Georgia.  The 
ship  Pizarro,  under  Spanish  colors,  was  captured  on  the  23d  of  July, 
1814,  by  the  private  armed  schooner  Midas,  Alexander  Thompson, 
commander,  on  a  voyage  firom  Liverpool  to  Amelia  Island,  and 
brought  into  the  port  of  Savannah  for  adjudication.  Prize  proceed- 
ings were  instituted  in  the  district  court  of  Georgia  against  the  ship 
and  cargo,  and  a  claim  was  duly  interposed  by  Messrs.  Hibberson 
and  Yonge,  merchants,  of  Femandina,  Amelia  Island,  for  the  ship 
and  cargo,  as  their  sole  and  exclusive  property.  Upon  the  final  hear- 
ing in  the  district  court,  the  ship  and  cargo  were  decreed  to  be 
restored,  and  this  decree  was,  upon  an  appeal  to  the  circuit  court, 
affirmed ;  and  firom  the  decree  of  the  circuit  ^court  the  cause  was 

brought,  by  appeal,  to  this  court 
[  •  230  ]       •  In  the  district  court,  the  cause  was  heard  not  merely 

upon  the  ship's  papers,  and  the  testimony  of  the  master 
and  supercargo,  (who  were  twice  examined  in  open  court,)  but  the 
claimants  were  also  permitted  to  introduce  new  proofs  and  testimony 
in  support  of  their  claim,  without  any  order  for  further  proof. 

Winder  J  for  the  appellants  and  captors. 

Keyy  and  The  Attorney^  General^  contra. 

[  •  239  ]  •  Story,  J.,  delivered  the  opinion  of  the  court,  and  after 
stating  the  facts,  proceeded  as  follows :  — 

A  preliminary  objection  has  been  taken  in  the  argument  at  bar,  to 
the  regularity  of  the  proceedings  in  this  cause ;  and  it  is  urged,  with 
great  earnestness  and  force,  that  the  further  proof  was  not  admissible, 
except  under  an  explicit  order  of  the  court  for  this  purpose ;  and  that 
the  conduct  of  the  master  and  supercargo  in  the  suppression  of  the 
documents  of  the  cargo,  and  in  prevaricating  in  their  exam- 
[  *  240  ]  ination,  has  *justly  forfeited  the  claim  which  the  owners 
might  otherwise  have  to  introduce  the  further  proof. 

The  proceedings  in  the  district  court  were  certainly  very  irregular; 
and  this  court  cannot  but  regret  that  so  many  deviations  firom  the 
correct  prize  practice  should  have  occurred  at  so  late  a  period  of  the 
war.  The  ship's  papers  ought  to  have  been  brought  into  court,  and 
verified,  on  oath,  by  the  captors ;  and  the  examinations  of  the  captured 
crew  ought  to  have  been  taken  upon  the  standing  interrogatories, 
and  not  viva  vocSj  in  open  court  Nor  should  the  captured  crew  have 
been  permitted  to  be  reexamined  in  court.  They  are  bound  to  declare 
the  whole  truth  upon  their  first  examination ;  and  if  they  then  firaudu- 
lentiy  suppress  any  material  facts,  they  ought  not  to  be  indulged  with 
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an  opportunity  to  disclose  what  they  please,  or  to  give  color  to  their 
former  statements  after  counsel  has  been  taken,  and  they  know  the 
pressure  of  the  cause.  Public  policy  and  justice  equally  point  out 
the  necessity  of  an  inflexible  adherence  to  this  rule. 

It  is  upon  the  ship's  papers,  and  the  examinations  thus  taken  in 
preparatory,  that  the  cause  ought,  in  the  first  instance,  to  be  heard  in 
the  district  court ;  and  upon  such  hearing  it  is  to  judge  whether  the 
cause  be  of  such  doubt  as  to  require  further  proof;  and  if  so,  whether 
the  claimant  has  entitled  himself  to  the  benefit  of  introducing  it.  K 
the  court  should  deny  such  order  when  it  ought  to  be  granted,  or 
allow  it  when  it  ought  to  be  denied,  and  the  objection  be  taken  by 
Ihe  party  and  appear  upon  the  record,  the  appellate  court 
can  administer  the  proper  relief.  •If,  however,  evidence  in  [  *  241  ] 
&e  nature  of  further  proof  be  inlaroduced,  and  no  formal 
order  or  objection  appear  on  the  record,  it  must  be  presumed  to  have 
been  done  by  consent  of  parties,  and  the  irregularity  is  completely 
waived.  In  the  present  case  no  exception  was  taken  to  the  proceed- 
ings or  evidence  in  the  district  court ;  and  we  should  not,  thetefore, 
incline  to  reject  the  further  proof,  even  if  we  were  of  opinion  that  it 
>  ought  not,  in  strictness,  to  have  been  admitted. 

The  objection  which  is  urged  against  the  admission  of  the  further 
proof,  would,  under  other  circumstances,  deserve  great  consideration. 
Concealment,  or  even  spoliation  of  papers,  is  not  of  itself  a  sufficient 
ground  for  condemnation  in  a  prize  court  It  is,  undoubtedly,  a  very 
awakening  circumstance,  calculated  to  excite  the  vigilance,  and  justify 
the  suspicions,  of  the  court  But  it  is  a  circumstance  open  to  expla- 
nation, for  it  may  have  arisen  firom  accident,  necessity,  or  superior 
force;  and  if  the  party  in  the  first  instance  fairly  and  firsmkly  explains 
it  to  the  satisfaction  of  the  court,  it  deprives  liim  of  no  right  to  which 
he  is  otherwise  entitled.  If,  on  the  other  hand,  the  spoliation  be 
unexplained,  or  the  explanation  appear  weak  and  futile;  if  the  cause 
labor  under  heavy  suspicions,  or  there  be  a  vehement  presumption  of 
bad  faith,  or  gross  prevarication,  it  is  made  the  ground  of  a  denial 
of  further  proof,  and  condemnation  ensues  firom  defects  in  the  evi- 
dence, which  the  party  is  not  permitted  to  supply. 

In  the  present  case,  there  can  be  no  doubt  that  there  has 
been  a  gross  prevarication  and  suppression  *of  testimony  [  *  242  ] 
by  the  master  and  supercargo.  Nothing  can  be  more  loose 
and  unsatisfactory  than  their  first  examinations ;  and  the  new  and 
circumstantial  details  given  upon  their  second  examinations,  are 
inconsistent  with  the  notion  of  perfect  good  faith  in  the  first  instance. 
The  excuse,  too,  for  throwing  the  packet  of  papers  overboard,  is  cer- 
tainly not  easily  to  be  credited ;  for  the  ship's  documents  which  still 
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remained  on  board  would,  in  the  view  of  a  Carthagenian  privateer, 
have  completely  established  a  Spanish  character.  It  is  not,  indeed, 
very  easy  to  assign  an  adequate  motive  for  the  destruction  of  the 
papers.  If  the  ship  was  Spanish,  it  was,  as  to  American  cruisers, 
immaterial  to  whom  the  cargo  belonged;  for,  by  our  treaty  with 
Spain,  (treaty  of  1795,  art  IS,)  declaring  that  free  ships  shall  make 
free  goods,  the  property  of  an  enemy  on  board  of  such  a  ship  is  just 
as  much  protected  from  capture  as  if  it  were  neutral.  The  utmost, 
therefore,  that  this  extraordinary  conduct  can  justify  on  the  part  of 
the  court,  is  to  institute  a  more  rigid  scrutiny  into  the  character  of 
the  ship  itself.  If  her  national  Spanish  character  be  satisfactorily 
made  out  in  evidence,  the  spoliation  of  the  documentary  proofs 
of  the  caj^o  will  present  no  insuperable  bar  to  a  restitution.  Very 
different  would  be  the  conclusion,  if  the  case  stood  upoQ  the 
ground  of  the  law  of  nations,  imaffected  by  the  stipulations  of  a 

treaty. 
[  •243  ]      •Upon  a  fall  examination  of  the  evidence,  we  are  of 
opinion  that  the  Spanish  character  of  the  ship  is  entirely 
sustained,  and,  therefore,  the  claimants  are  entitled  to  a  decree  of 
restitution.     Two  objections  have  been  urged  against  this  conclu- 
sion :  1.  That  the  ship  is  not  documented  according  to  the  requisi- 
tions of  the  iareaty  with  Spain,  and,  therefore,  not  within 
[  •  244  ]  the  protection  of  that  treaty.    2.  That  it  does  not  •appear 
that  Mr.  Hibberson  (who  is  a  native  of  Great  Britain)  has 
ever  been  naturalized  in  the  dominions  of  Spain,  and  therefore  he  is 
not  a  subject  of  Spain,  within  the  meaning  of  the  treaty. 

As  to  the  first  objection,  it  is  certainly  true  that  the  ship  was  not 
frirnished  with  such  a  sea  letter,  or  passport,  or  such  certificates  as  are 
described  in  the  17th  article  of  the  treaty.  But  the  want  of  such 
docmnents  is  no  substantive  ground  for  condemnation.  It  only  justi- 
fies the  capture^  and  authorizes  tlie  captors  to  send  the  ship  into  a 
proper  port  for  adjudication.  The  treaty  expressly  declares,  that  when 
ships  shall  be  found  without  such  requisites,  they  may  be  sent  into 
port,  and  adjudged  by  the  competent  tribunal ;  and  "  that  all  the  cir- 
cumstances of  this  omission  having  been  well  examined,  they  shall  be 
adjudged  to  be  legal  prizes,  unless  they  shall  give  legal  satisfaction 
of  their  property  by  testimony  entirely  equivalent"  It  is 
[  •  245  ]  apparent,  from  •this  language,  that  the  omission  to  comply 
with  the  requisites  of  the  treaty  was  not  intended  to  be  fatal 
to  the  property.  And,  certainly,  by  the  general  law  of  nations,  as 
well  as  by  the  particular  stipulations  of  the  treaty,  the  parties 
would  be  at  liberty  to  give  further  explanations  of  their  conduct, 
and  to  make  other  proofs  of  their  property.    K,  indeed,  upon  the 
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original  evidence,  the  cause  should  appear  ertxemely  doubtful  or 
suspicious,  and  further  proof  should  be  necessary,  the  grant  or 
denial  of  it  would  rest  upon  the  same  general  principles  which 
govern  the  discretion  of  prize  courts  in  other  cases.  But  in  the 
present  cajse,  there  is  no  necessity  for  such  further  proof,  since  the 
documents  and  testimony  now  before  us,  are,  in  our  opinion,  as  to 
the  profmetary  interest  in  the  ship,  entirely  equivalent  to  the  pass* 
ports  and  sea-letter  required  by  the  treaty. 

As  to  the  second  objection,  it  assumes,  as  its  basis,  that  the  term 
^  subjects,"  as  used  in  the  treaty,  applies  only  to  persons  who,  by 
birth  or  naturalization,  owe  a  permanent  allegiance  to  the  Spanish 
government  It  is,  in  our  opinion,  very  dear  that  such  is  not  the 
true  interpretation  of  the  language.  The  provisions  of  the  treaty 
are  manifestly  designed  to  give  reciprocal  and  coextensive  privileges 
to  both  countries ;  and  to  effectuate  this  object,  the  term  "  subjects," 
when  applied  to  persons  owing  allegiance  to  Spain,  must  be  con- 
strued in  the  same  sense  as  the  term  ^'  citizens,"  or  '<  inhabitants," 
when  applied  to  persons  owing  allegiance  to  the  United  States. 
What  demonstrates  the  entire  propriety  of  this  construction 
is,  that  in  the  18th  article  of  the  *  treaty,  the  terms  "sub-  [  *246  ] 
jects,"  "people,"  and  "inhabitants,"  are  indiscriminately 
used  as  synonymous,  to  designate  the  same  persons  in  both  countries, 
and  in  cases  obviously  within  the  scope  of  the  preceding  articles. 
Indeed,  in  the  language  of  the  law  of  nations,  which  is  always  to  be 
consulted  in  the  interpretation  of  treaties,  a  person  domiciled  in  a 
country,  and  enjoying  the  protection  of  its  sovereign,  is  deemed  a 
subject  of  that  country.  He  owes  allegiance  to  the  country,  while 
he  resides  in  it;  temporary,  indeed,  if  he  has  not,  by  birth  or  naturali- 
zation, contracted  a  permanent  allegiance ;  but  so  fixed  that,  as  to 
all  other  nations,  he  follows  the  character  of  that  country,  in  war  as 
•  well  as  in  peace.  The  mischiefs  of  a  different  construction  would  be 
very  great;  for  it  might  then  be  contended  that  ships  owned  by 
Spanish  subjects  could  be  protected  by  the  treaty,  although  they  were 
domiciled  in  a  foreign  country,  with  which  we  were  at  war;  and  yet 
the  law,of  nations  would,  in  such  a  predicament,  pronounce  them 
enemies.  We  should,  therefore,  have  no  hesitation  in  overruling  this 
objection,  even  if  it  were  proved  that  Mr.  Hibberson  was  not  a  natu- 
ralized subject  of  Spain ;  but  we  think  the  presumption  very  strong 
that  he  had  become,  in  the  strictest  sense  of  the  words,  a  Spanish 
subject. 

The  Spanish  character  of  the  ship  being  ascertained,  it  is  unneces- 
sary to  inquire  into  the  proprietary  interest  of  the  cargo,  unless  so  far 
as  to  ascertain  that  it  does  not  belong  to  citizens  of  the  United 
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States ;  for  the  treaty  would  certainly  not  protect  the  prop- 
[  *  347  ]  erty  of  American  citizens  trading  with  the  enemy  *in 

Spanish  ships.  There  is  no  presumption,  firom  the  evidence, 
that  any  American  interest  is  concerned  in  the  shipment  The  whole 
property  belonged  either  to  British  subjects  or  to  the  claimants,  and 
we  think  the  proofs  in  the  cause  very  strongly  establish  it  to  belong 
as  claimed. 

The  decree  of  the  circuit  court  is  aflSimed,  with  costs. 

Decree  affirmed. 

14  P.  353. 


The  United  States  v.  Tenbroek. 

2  W.  248. 

C  T.  /  ^  -r-    The  act  of  congress  of  ^e  24th  Jalj,  1813,  (3  Stats,  at  Large,  42,)  imposing  a  dnty  on  aU 
/  T.  L'  •  stills  employed  in  distilling  spirits,  does  not  extend  to  the  rectification  or  purification  of 

spirits  already  distilled. 

[  •  249  ]      •Error  to  the  circuit  court  for  the  district  of  Pennsyl- 
vania.    The  case  is  sufficiently  stated  in  the  opinion  of  tiie 
court 

The  Attorney' OenercUy  for  the  United  States. 

[  *  258  ]  *  DuvALL,  J.,  delivered  the  opinion  of  the  court,  and  after 
stating  the  facts,  proceeded  as  follows :  — 

The  court  in  considering  this  question,  must  be  governed  by  the 
language  of  the  act  of  congress  of  the  24th  July,  1813.  By  this  act, 
a  specific  duty  is  laid  on  licenses  to  stills,  employed  in  distilling 
spirituous  liquors  from  domestic  or  foreign  materials,  and  a  penalty 
is  inflicted  for  distilling  ^without  a  Ucense. 

The  distillation  of  spirituous  liquors  is  performed  by  a  double 
process ;  by  the  application  of  heat  to  a  still  containing  the  material 
The  product  of  the  first  process,  after  running  through  the  still,  is 
commonly  called  low  wines,  or  singlings ;  the  low  wines  undergo  a 
second  process  of  distillation,  by  which  spirits  are  produced ;  they 
are  to  be  proof  of  the  first,  second,  third,  or  fourth  degree,  as 
defined  and  required  by  law.     These  are  marketable  ;  and  here  the 
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process  ends.  The  material  from  which  the  spirits  are  extracted, 
appears  to  be  the  object  of  the  law.  The  rectification  or  purification 
of  spirits,  after  their  distillation  has  been  complete,  in  order  to  fit 
them  for  certain  purposes  of  combination  with  other  materials,  is  no 
part  of  the  process  of  distillation,  and  is  not  a  breach  of  the  pro* 
visions  of  the  act  of  congress.  The  distillation  of  spirits,  and  the 
rectification  of  them  after  they  are  distilled,  appear  to  be 
distinct  and  separate  acts.  No  duty  is  specifically  *  laid  by  [  *  259  ] 
law  on  the  rectification  of  spirits,  nor  does  it  appear  that 
any  was  contemplated ;  and,  if  the  process  is  confined  to  the  rectifi- 
.cation  of  spirits  already  distilled,  no  penalty  is  incurred,  although  a 
license  is  not  previously  obtained*  It  was  evidently  the,  intention  of 
the  legislature  to  exact  one  duty  only  on  the  distillation  of  spirits. 

It  is  the  opinion  of  this  court,  that  there  is  no  error  in  the  judg- 
ment of  the  circuit  court 

This  opinion  is  given  on  the  request  of  the  attorney-general ;  it 
being  probable  that  the  same  question  may  firequently  occur.  But, 
as  this  cause  is  improperly  brought  before  this  court  by  vmt  of  error, 
having  been  first  carried  from  the  district  to  the  circuit  court  by  the 
same  process,  it  is  dismissed.^ 

Writ  of  error  dismissed. 

12  P.  143 ;  14  p.  614. 


J.  C.  F.  Chirac  t;.  The  Lessee  of  A.  F.  Chirac  et  al 

2  w.  259.  /^in^.  ,  y-  ' 

if /"   -/  A 

The  power  of  naturalization  in  exclusively  in  congress. '  /Y^    •  O  ^  • 

The  treaty  of  amity  and  commerce  between  the  United  States  and  France,  of  1778,  art.  ll,////^  'v' '  *^ 
enabled  the  subjects  of  France  to  purchase  and  hold  lands  in  the  United  States.  /// 7!  l  '^  u** 

The  convention  of  1800,  between  the  United  States  and  France,  enabling  the  people  of  one ///7^  ^  ^/ 
conntry  holding  lands  in  the  other,  to  dispose  of  the  same  by  testament,  or  otherwise,  and  ^^//  ^^^^  f  <f 
to  inherit  lands  in  the  respective  countries  without  being  obliged  to  obtain  letters  of  natu-  y/y  (^  l^'c' 
ralization,  rendered  the  performance  of  the  condition,  required  by  the  law  of  Maryland,  to  'rq/j'  -^  i  J 
sell  to  a  citizsen  within  ten  years,  a  useless  formality,  and  the  conventional  rule  applied'  {^  /y  J" ""  ^ 
equally  to  the  case  of  those  who  took  by  descent,  under  the  act,  as  to  those  who  acquired  ' '.'.  ,  ' .  ^ 
by  purchase,  without  its  aid.  ^  '^  a'^  ^  ^  ' 

The  further  stipulation  in  the  convention,  "that  in  case  the  laws  of  either  of  the  two  States/'^  ^  ^  -^ '/ 
should  restrain  strangers  from  the  exercise  of  the  rights  of  property  with  respect  to  real  "^^ '     r  -^  [^ 

/il 

'  By  the  act  of  July  4, 1840,  s.  8,  (5  Stats,  at  Large,  893,)  jurisdiction  by  writ  of 
error  in  this  class  of  cases  was  given  to  the  supreme  court 
VOL.  IV.  9 
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estate,  such  real  estate  may  be  sold,  or  otherwise  disposed  of,  to  dtizeiis  or 

[  *26i  ]      inhabitants  f  of  the  conntrj  where  it  may  be,"  was  held  not  to  affect  the  rights 

of  a  French  subject,  who  takes  or  holds  by  the  conyention,  so  as  to  depriye  him 

of  the  power  of  selling  to  citizens  of  this  country ;  and  was  held  to  give  to  a  French 

subject,  who  had  acquired  lands  by  descent,  or  devise,  (and,  perhaps,  in  any  other  manner,) 

the  right,  during  life,  to  sell,  or  otherwise  dispose  thereof,  if  lying  in  a  State  where  lands 

purchased  by  an  alien  would  be  immediately  escheatable. 

Although  the  convention  of  1800  has  expired  by  its  own  limitation,  yet  the  instant  the 

descent  was  cast  on  a  French  subject  during  its  continuance,  his  rights  became  complete 

under  it,  and  could  not  be  affected  by  its  subsequent  expiration. 

Error  to  the  circuit  court  for  the  district  of  Maryland. 

John  Baptiste  Chirac,  a  native  of  France,  migrated  into  the  United 
States,  in  tiie  year  1793,  and  settled  in  Maryland.  On  the  22d  of 
September,  1795,  he  took  the  oaths  of  citizenship,  according  to  the 
form  prescribed  by  an  act  of  assembly  of  the  State  of  Maryland, 
passed  in  the  year  1779,  and  the  next  day  received  a  conveyance  in 
fee  of  land  lying  within  that  State. 

On  the  6th  July,  1798,  he  was  naturalized  as  prescribed  by  the  laws 
of  the  United  States ;  and,  in  July,  1799,  he  died  intestate,  leaving 
no  legitimate  relations  other  than  the  plaintiffs,  who  are  natives  and 
residents  of  France. 

Supposing  the  lands  of  which  he  died  seised  to  be  escheatable, 
the  State  of  Maryland  conveyed  them  to  John  Charles  Francis 
Chirac,  his  natural  son,  with  a  saving  of  the  rights  of  all  persons 
claiming  by  devise  or  descent  from  the  intestate.  Under  this  act, 
John  Charles  Francis  Chirac  took  possession  of  the  land  of  his  father, 

and  has  remained  in  possession  ever  since. 
[  •  262  ]  *  In  March,  1809,  the  defendants  in  error,  who  are  the  heirs 
at  law  of  John  Baptiste  Chirac,  and  subjects  of  the  king  of 
France,  brought  their  ejectment  for  the  land  of  which  their  ancestor 
died  seised ;  and  in  May,  1815,  under  the  instruction  of  the  court,  to 
which  exceptions  were  taken,  obtained  a  verdict  in  their  favor,  on 
which  a  judgment  was  rendered ;  which  judgment  is  now  before  the 
court  on  a  writ  of  error. 

Harper,  for  the  plaintiff. 

Martin,  contra. 

[  *  269  ]     *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

The  first  point  made  by  the  plaintiff  in  error  is,  that  the 
estate  of  which  John  Baptiste  Chirac  died  seised  was,  in  his  lifetime, 
escheatable,  because  it  was  acquired  before  he  became  a  citizen  of 
the  United  States ;  the  law  of  the  State  of  Maryland,  according  to 
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which  he  took  the  oaths  of  citizenship,  being  virtually  repealed  by 
the  constitution  of  the  United  States,  and  the  act  of  naturalization 
enacted  by  congress. 

That  ^e  power  of  naturalization  is  exclusively  in  congress  does 
not  seem  to  be,  and  certainly  ought  not  to  be,  controverted ;  but,  it 
is  contended,  that  the  act  of  Maryland,  passed  in  the  year  1780,  "  To 
declare  and  ascertain  the  privileges  of  the  subjects  of  France 
residing  within  that  State,"  gives  to  those  *  subjects  the  [  *  270  ] 
power  of  holding  land  on  the  performance  of  certain  con- 
ditions prescribed  in  t\iat  act.  The  2d  section  gives  to  the  subjects 
of  France  who  may  reside  within  the  State  of  Maryland,  all  the 
rights  of  free  citizens  of  that  State.  The  3d  section  contains  a  pro- 
viso restricting  the  privileges  granted  by  the  act,  and  declaring  that 
nothing  therein  contained  shall  be  construed  to  grant  to  those  who 
should  continue  subjects  of  his  most  Christian  msqesty,  and  not 
qualify  themselves  as  citizens  of  this  State,  any  right  to  purchase  or 
hold  lands,  or  real  estate,  but  for  their  respective  lives  or  for  years. 

This  act  certainly  requires  that  a  French  subject,  who  would  entitle 
himself,  under  it,  to  hold  lands  in  fee,  should  be  a  citizen  according 
to  the  law  which  might  be  in  force  at  the  time  of  acquiring  the 
estate.  Otherwise,  he  could  only  purchase  or  hold  for  life  or  years. 
John  Baptiste  Chirac  was  not  a  citizen,  according  to  that  law,  when 
he  purchased  the  land  in  controversy.  ^ 

It  is  tmnecessary  to  inquire  into  the  consequences  of  this  state  of 
things,  because  we  are  all  of  opinion  that  the  treaty  between  the 
United  States  and  France,  ratified  in  1778,  enabled  the  subjects  of 
France  to  holds  lands  in  the  United  States.  That  treaty  declared 
that  ^  the  subjects  and  inhabitants  of  the  United  States,  or  any  one 
of  them,  shall  not  be  reputed  Aubains  (that  is  aliens)  in  France." 
"  They  may,  by  testament,  donation,  or  otherwise,  dispose  of  their 
goods,  movable  and  immovable,  in  favor  of  such  persons  as 
to  them  shall  seem  good ;  *  and  their  heirs,  subjects  of  the  [  *  271  ] 
said  United  States,  whether  residing  in  France  or  elsewhere, 
may  sncceed  them  ab  intestate  without  being  obliged  to  obtain  letters 
of  naturalization.  The  subjects  of  the  most  Christian  king  shall 
enjoy,  on  their  part,  in  all  the  dominions  of  the  said  States,  an  entire 
and  perfect  reciprocity  relative  to  the  stipulations  contained  in  the 
present  article." 

Upon  every  principle  of  fair  construction,  this  article  gave  to  the 
subjects  of  France  a  right  to  purchase  and  hold  lands  in  the  United 
States. 

It  is  unnecessary  to  inquire  into  the  effect  of  this  treaty  under  the 
confederation,  because,  before  John  Baptiste  Chirac  emigrated  to 
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the  United  States,  the  confederation  had  yielded  to  our  present 
constitution,  and  this  treaty  bad  become  the  supreme  law  of  the 

land. 
[  *  272  ]      *  The  repeal  of  this  treaty  could  not  affect  the  real  estate 

acquired  by  John  Baptiste  Chirac,  because  he  was  then  a 
naturalized  citizen,  conformably  to  the  act  of  congress;  and  no 
longer  required  the  protection  given  by  treaty. 

John  Baptiste  Chirac  having  died  seised  in  fee  of  the  land  in  con- 
troversy ;  his  heirs  at  law  being  subjects  of  France ;  and  there  being, 
at  that  time,  no  treaty  in  existence  between  the  two  nations:  did  his 
land  pass  to  these  heirs,  or  did  it  become  escheatable  ? 

This  question  depends  on  the  law  of  Maryland.  The  4th  section 
of  the  act  already  mentioned  enacts,  among  other  things,  that  if  any 
subject  of  France  who  shall  become  a  citizen  of  Maryland,  ^  shall 
die  intestate,  the  natural  kindred  of  such  decedent,  whether  residing 
in  France  or  elsewhere,  shall  inherit  his  or  her  real  estate,  in  like  man- 
ner as  if  such  decedent,  and  Ms  kindred,  were  the  citizens  of  this 
State." 

An  attempt  has  been  made  to  avoid  the  effect  of  this  claim  in  the 
act,  by  contending  that  it  was  passed  for  the  sole  purpose  of  enforc- 
ing the  treaty,  and  was  repealed  by  implication  when  the  treaty  was 
repealed. 

The  court  does  not  think  so.  The  enactment  of  the  law  is  posi- 
tive, and  its  terms  perpetual.  Its  provisions  are  not  made  dependent 
on  the  treaty;  and,  although  the  peculiar  state  of  things  then 
existing  might  constitute  the  principed  motive  for  the  law,  the  act 
remains  in  force  from  its  words,  however  that  state  of  things  may 

change. 
[  *  273  ]       But,  to  this  enacting  clause  is  attached  a  proviso  *  that 

whenever  any  subject  of  France  shall,  by  virtue  of  this  act, 
become  seised  in  fee  of  any  real  estate,  his  or  her  estate,  <'  after  the 
term  of  ten  years  be  expired,  shall  vest  in  the  State,  unless  the  per- 
son seised  of  the  same  shall,  within  that  time,  either  come  and  settie 
in,  and  become  a  citizen  of  this  State,  or  enfeoff  thereof  some  citizen 
of  this  or  some  other  of  the  United  States  of  America." 

The  heirs  of  John  Baptiste  Chirac  then,  on  his  death,  became 
seised  of  his  real  estate  in  fee,  liable  to  be  defeated  by  the  non-per^ 
formance  of  the  condition  in  the  proviso  above  recited.  The  time 
given  by  the  act  for  the  performance  of  this  condition  expired  in 
July,  1809,  four  months  affcer  the  institution  of  this  suit.  It  is 
admitted  that  the  condition  has  not  been  performed ;  but  it  is  con- 
tended, that  the  non-performance  is  excused,  because  the  heirs  have 
been  prevented  from  performing  it  by  the  act  of  law  and  of  the  party* 


FEBRUARY  TERM,  1817.  101 

Chirac  v.  Lessee  of  Chirac.  2  W. 

The  defendant,  in  the  court  below,  has  kept  the  heirs  out  of  posses- 
sion, under  the  act  of  the  State  of  Maryland,  so  that  they  have  been 
incapable  of  enfeoffing  any  American  citizen ;  and,  having  been  thus 
prevented  from  performing  one  condition,  they  are  excused  for  not 
performing  the  other. 

Whatever  weight  might  be  allowed  to  this  argument,  were  it 
founded  in  fact,  its  effect  cannot  be  admitted  in  this  case.  The  heirs 
were  not  disabled  from  enfeoffing  an  American  citizen.  They 
might  have  entered,  and  have  executed  a  conveyance  for  the 
land.     Having  failed  to  do  so,  their  estate  has  terminated, 

*  unless  it  be  supported  in  some  other  manner  than  by  the  [  *  274  ] 
act  of  Maryland. 

This  brings  the  court  to  a  material  question  in  the  cause.  While 
the  defendants  in  error  were  seised  of  an  estate  in  fee  simple,  deter- 
minable by  their  failure  to  perform  the  condition  contained  in  the  act 
of  1780,  another  treaty  was  entered  into  between  the  United  States 
and  France,  which  provides  for  the  rights  of  French  subjects  claim- 
ing lands  by  inheritance  in  the  United  States.  This  treaty  enables 
the  people  of  one  country,  holding  lands  in  the  other,  to  dispose  of 
the  same  by  testament  or  otherwise,  as  they  shall  think  proper.  It 
also  enables  them  to  inherit  lands  in  the  respective  oountries,.without 
being  obliged  to  obtain  letters  of  naturalization. 

Had  John  Baptiste  Chirac,  the  person  &om  whom  the  land  in 
controversy  descended,  lived  till  this  treaty  became  the  law  of  the 
land,  all  will  admit  that  the  provisions  which  have  been  stated  would, 
if  unrestrained  by  other  limitations,  have  vested  the  estate  of  which 
he  .died  seised  in  his  heirs. 

If  no  act  had  been  passed  on  the  subject,  and  the  appellees  had 
purchased  lands  lying  in  the  United  States,  it  is  equally  clear  that 
the  stipulations  referred  to  would  have  operated  on  these  lands,  so 
as  to  do  away  that  liability  to  forfeiture  to  which  the  real  estates  of 
aliens  are  exposed. 

Has  it  the  same  or  any  effect  on  the  estate  of  which  the  appellees 
were  seised  when  it  was  entered  into  ? 

It  has  been  argued  that  the  treaty  protects  existing 

*  estates,  and  gives  to  French  subjects  a  capacity  to  dispose  [  *  275  ] 
and  to  inherit;  but  does  not  enlarge  estates. 

This  is  true.  But  the  estate  of  the  defendants  iit  error  requires  no 
enlargement  It  is  already  a  fee,  although  subject  to  be  defeated  by 
the  non-performance  of  a  condition.  The  question  is,  does  this 
Ixeaty  dispense  with  the  condition,  or  give  a  longer  time  for  its  per- 
formance ?  The  condition  is,  that  those  who  hold  the  estate  shall 
become  citizens  of  the  United   States,  or  shall  enfeoff  a  citizen 

9* 
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within  ten  years.  Does  the  treaty  control  or  dispense  -with  this 
condition  ? 

The  direct  object  of  this  stipulation  is,  to  give  French  subjects  the 
rights  of  citizens,  so  far  as  respects  property,  and  to  dispense  with  the 
necessity  of  obtaining  letters  of  naturalization.  It  does  away  the 
incapacity  of  alienage,  and  places  the  defendants  in  error  in  jNrecisely 
the  same  situation,  with  respect  to  lands,  as  if  they  had  become 
citizens.  It  renders  the  performance  of  the  condition  a  useless 
formality,  and  seems  to  the  court  to  release  the  rights  of  the  State  as 
entirely  in  this  case  as  in  the  case  of  one  who  had  purchased,  instead 
of  taking  by  descent.  The  act  of  Maryland  has  no  particular  refer- 
ence to  the  case  of  Chirac,  but  is  a  general  rule  of  State  policy 
prescribing  the  terms  on  which  French  subjects  may  take  and  hold 
lands.  This  rule  is  changed  by  the  treaty ;  and  it  seems  to  the  court 
that  the  new  rule  applies  to  all  cases,  as  well  to  those  where  the 
lands  have  descended  by  virtue  of  the  act,  as  to  those  where 
[  *276  ]  lands  have  been  acquired  *  without  its  aid.  The  general 
power  to  dispose  «  without  limitation,"  which  is  given  by 
the  treaty,  controls  the  particular  power  to  enfeoff  within  ten  years, 
which  is  given  by  the  act  of  Maryland. 

But  the  treaty  proceeds  to  stipulate,  ^  that  in  case  the  laws  of 
either  of  the  two  States  should  restrain  strangers  from  the  exercise  of 
the  rights  of  property  with  respect  to  real  estate,  such  real  estate  may 
be  sold,  or  otherwise  disposed  of,  to  citizens  or  inhabitants  of  the 
country  where  it  may  be." 

In  many  of  the  States,  perhaps  in  all  of  them,  the  laws  do  ^'re* 
strain  strangers  from  the  exercise  of  the  rights  of  property  with  respect 
to  real  estate,"  consequently,  this  provision  limits,  to  a  certain  extent, 
the  principles  antecedently  granted.  What  is  the  extent  of  this 
limitation  ? 

It  will  probably  prevent  a  French  subject  from  inheriting  or  pur- 
chasing the  estate  of  a  French  subject,  who  is  not  also  a  citizen  of 
the  United  States ;  but  it  cannot  affect  the  right  of  him  who  takes  or 
holds  by  virtue  of  the  treaty,  so  as  to  deprive  him  of  the  power  to  do 
that  for  which  this  clause  stipulates ;  that  is,  ^  to  sell  or  otherwise 
dispose  of  the  property  to  citizens  or  inhabitants  of  this  country." 
This  general  power  to  sell,  according  to  the  principles  of  our  law, 
and,  it  is  presumed,  of  that  of  France,  endures  for  life.  A  subject  of 
France,  then,  who  had  acquired  lands  by  descent  or  devise,  (perhaps 
also  by  any  other  mode  of  purchase,)  from  a  citizen  of  the  United 
States,  would  have  a  right,  during  life,  to  sell  or  otherwise  dispose 
of  those  lands,  if  lying  in  a  State  where  lands  purchased  by 
\  •277  ]  an  alien  generally  would  •be immediately  escheatable  on 
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aoconnt  of  alienage.  The  couit  can  perceive  no  reason  for  restrain- 
ing this  constraction  in  the  application  of  the  treaty  to  the  State  of 
Maryland,  where  the  law,  instead  of  subjecting  the  estate  to  imme- 
diate forfeitore,  protects  it  for  ten  years.  The  treaty  substitutes  the 
term  of  life  for  the  term  often  ^ears  given  by  the  act. 

If,  then,  the  treaty  between  the  United  States  and  France  still 
continued  in  force,  the  defendant  would  certainly  be  entitled  to 
recover  the  land  forivhich  this  suit  is  instituted.  But  the  treaty  is, 
by  an  article  which  has  been  added  to  it,  limited  to  eight  years, 
which  have  long  since  expired.  How  does  this  circumstance  affect 
the  case? 

The  treaty  was  framed  with  a  view  to  its  being  perpetual.  Con- 
sequently, its  language  is  adapted  to  the  state  of  things  contemplated 
by  the  parties,  and  no  provision  could  be  made  for  the  event  of  its 
expiring  within  a  certain  number  of  years.  The  court  must  decide 
on  the  effect  of  this  added  article  in  the  case  which  has  occurred.  It 
will  be  admitted,  that  a  right  once  vested  does  not  require,  for  its 
pre8»vation,  the  continued  existence  of  the  power  by  which  it  was 
acquired.  If  a  tareaty,  or  any  other  law,  has  performed  its  office  by 
giving  a  right,  the  expiration  of  the  treaty  or  law  cannot  extinguish 
that  right  Let  us,  then,  inquire,  whether  this  temporary  treaty  gave 
lights  which  existed  only  for  eight  years,  or  gave  rights  during  eight 
years  which  survived  it. 

The  terms  of  tiiis  instrument  leave  no  doubt  on  this  sub- 
ject. Its  whole  effect  is  immediate.  The  instant  *  the  [  *  278 .] 
descent  is  cast,  the  ri^t  of  the  party  becomes  as  complete 
as  it  can  afterwards  be  made.  The  French  subject  who  acquired 
iBJodB  by  descent  the  day  before  its  expiration,  has  precisely  the  same 
lights  under  it  as  he  who  acquired  them  the  day  after  its  formation. 
He  is  seised  of  the  same  estate,  and  has  precisely  the  same  power 
during  life  to  dispose  of  it.  This  limitation  of  the  compact  between 
the  two  nations,  would  act  upon,  and  change  aU  its  stipulations,  if 
it  could  affect  this  case.  But  the  court  is  of  opinion,  that  the  treaty 
had  its  fall  effect  the  instant  a  right  was  acquired  under  it;  that  it 
had  nothing  further  to  perform ;  and  that  its  expiration  or  continu- 
ance afterwards  was  unimportant 

Judgment  affirmed. 

'  6  W.  1 ;  10  W.  181 J  5  p.  1 ;  10  P.  672 ;  14  P.  363,  540 ;  6  H.  504  j  7  H.  283. 
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2  "W.  278. 

A  question  of  coUonTe  captare.    The  capture  pronoanoed  to  be  colliuiTe,  and  the  property 
condemned  to  the  United  Statei. 

This  is  the  same  cause  which  is  reported  in  1  W.  408,  and  which 
was  ordered  to  further  proof  upon  the  points  there  stated. 

Webster  and  Sullivan^  for  the  captors. 

The  Attorney- General^  for  the  United  States. 

[  *  279  ]       •  Johnson,  J.,  delivered  the  opinion  of  the  court. 

This  is  one  of  those  cases  which  too  often  occur  in  courts- 
exercising  admiralty  jurisdiction,  in  which  the  court  is  left  to  decide 
between  the  most  positive  testimony  on  the  one  hand,  and  the  most 
obstinate  circumstances  on  the  other. 

The  privateer  Fly  had  captured  the  schooner  George,  and  canied 
her  into  the  province  of  Maine.  But  various  circumstances  having 
excited  a  suspicion  that  the  capture  was  collusive,  a  claim  was  filed 
in  behalf  of  the  United  States,  and  she  was  adjudged  to  the  govern* 
ment,  in  opposition  to  the  right  set  up  by  the  captor. 

In  aU  the  courts  through  which  this  case  has  passed,  ihe  most 
ample  opportunities  have  been  given  for  the  production  of  testimony. 
But,  unfortunately,  this  indulgence  has  only  served  to  thicken  the 
difficulties  of  the  case. 

We  have  now  before  us  the  most  positive  depositions  of  the  super- 
cargo and  the  shippers  of  The  George,  (men  whose  veracity  stands 
unimpeached,)  denying,  in  every  point,  the  collusion,  and  contradict- 
ing, in  almost  every  material  point,  the  evidence  upon  which  the 
adjudications  took  place  in  the  courts  below.  On  the  other  hand, 
the  characters  of  Thomas  and  Rodick,  who  swear  to  positive 
[  *  280  ]  confessions  on  the  subject  of  the  fraud,  are  amply  *  supported 
by  the  most  respectable  testimony,  whilst  the  veracity  of 
Wasgate  and  Stanwood,  who  testify  to  the  same  point,  stands  wholly 
unimpeached. 

It  is  painful  to  a  court  ever  to  express  an  opinion  that  results  in  an 
imputation  of  wilful  perjury,  and,  as  much  as  it  is  possible  in  this 
Case,  we  will  put  out  of  view  the  clashing  testimony  of  individuals, 
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and  consider  the  case  upon  those  facts  concerning  the  truth  of 
which  the  evidence  leaves  no  doubt. 

It  is  a  notorious  fact,  and  is  expressly  and  repeatedly  sworn  to  in 
this  case,  that  during  the  restrictive  system  and  the  late  war,  English 
manufactures,  in  immense  quantities,  were  accumulated  in  the  small 
ports  on  the  west  coast  of  Nova  Scotia,  and  it  is  a  melancholy  truth, 
which  this  coi^t  has  had  but  too  much  cause  to  know,  that  many 
unprincipled  individuals  were  actively  engaged  in  introducing  those 
goods  into  the  United  States,  under  innumerable  artifices  and  to 
an  immense  amount  The  protection  of  the  British  government 
was  openly  given  to  this  intercourse,  and  there  were  found  but  too 
many  in  our  country  who  countenanced  and  encouraged  it.  Hence 
this  illicit  intercourse  was  actively  carried  on,  and  naturally  cast  a 
suspicion  on  such  shipments  made  in  that  quarter.  On  the  other 
hand,  although  an  effort  has  been  made  to  show,  that  a  trade  in  the 
same  articles  was  caiiied  on  between  those  provinces  and  the 
Havanna,  but  one  instance  can  be  shown  of  such  a  shipment  All 
the  witnesses  agree,  that  the  exports  from  St  John's  to  the  Havanna 
consisted  of  fish  and  lumber.  Indeed,  firom  the  course  of 
trade  at  that  time,  it  is  notorious  that  the  Havanna  *as  [*2813 
well  as  other  Spanish  ports  to  the  southward,  were  crowded 
with  British  manufactures,  for  the  same  unprincipled  trade  carried  on 
at  Amelia  Island.  The  shipment,  then,  in  the  first  instance,  is  a 
suspicious  one,  and  leads  to  the  opinion  that  the  diy  goods  were 
intended  for  the  United  States,  whilst  the  fish  and  lumber  were  to  be 
used  only  as  the  cover  under  which  they  were  to  be  introduced.  But 
this  reasoning  may  be  consistent  with  the  idea  of  a  destination  to 
any  port  of  the  United  States,  as  well  as  the  ports  in  that  vicinity 
with  which  this  privateer  appears  to  have  been  connected.  Let  us, 
tiien,  examine  if  The  George  was  equipped  for  a  voyage  of  any 
duration.  And  here  the  evidence  is  irresistible  to  show  that  she  was 
not  She  had  no  dunnage,  or  platform,  for  the  purpose  of  preserving 
the  goods  firom  damage  by  water,  and  nothing  was  stowed  or  packed 
in  such  a  manner  as  to  indicate  preparation  for  a  protracted  voyage. 
Her  sails  and  rigging  were  old,  worn,  and  deficient  in  quantity,  and 
her  mainsail  too  large  both  for  mast  and  boom.  Her  wood,  and 
water,  and  provisions  very  scanty ;  and  her  crew,  before  the  mast, 
not  more  than  one  half  of  what  were  necessary  for  a  long  and  a 
winter's  voyage.  Add  to  this,  that  her  captain  is  proved  to  have 
been  a  very  young  man,  scarcely  twenty-one  years  of  age,  altogether 
unknown  to  the  shippers,  and  engaged  only  four  days  before  the 
vessel's  sailing.  It  cannot  be  believed  that  so  valuable  a  cargo  could 
have  been  destined  for  so  long  a  voyage  with  such  defective  equip- 
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[  •  282  ]  ments ;  no  court,  upon  such  evidence,  would  *  have  hesitated 
to  avoid  a  policy  on  either  vessel  or  cargo. 

We,  therefore,  think,  that  her  real  destination  must  have  been  to 
some  port  in  the  vicinity  of  that  at  which  her  voyage  commenced. 
How,  then,  was  the  cargo  to  be  introduced  ? 

Here  I  regret  that  it  is  necessary  to  notice  a  part  of  the  testimony 
of  Gregory  Vanhome,  which  certainly  casts  a  shade  upon-  all  the  rest 
of  his  testimony.  The  George,  it  appears,  had  actually  sailed  under 
convoy  of  The  Beaver  as  far  as  Etang  Harbor.  There  the  vessel 
lay  in  a  secure  port,  under  the  protection  of  The  Martin  sloop  of 
war,  and  at  a  place  occasionally  assigned  as  a  place  of  rendezvous  to 
vessels  that  were  to  sail  under  convoy.  Yet  Vanhome  swears  that 
he  heard  the  commander  of  The  Martin  expressly  order  the  captain 
of  The  Greorge  to  depart  for  the  place  where  she  was  captured,  an 
open  road,  without  protection,  only  fifteen  miles  from  Etang  Harbor, 
and  there  to  wait  the  indefinite  arrival  of  some  unascertained  con- 
voying vessel.  This  cannot  be  true.  For,  independentiy  of  the  fact, 
which  appears  to  be  satisfactorily  established,  that  Long  Islahd 
Harbor,  in  the  island  of  Grand  Magnan,  when  this  vessel  was  cap- 
tured, had  never  been  used  as  a  place  of  rendezvous,  for  a  convoy,  it 
is  very  dear  that  such  an  order  would  not  have  been  obeyed  by  a 
vessel  that  feared  exposure  to  capture ;  for  it  is  proved  to  have  been 
a  place  often  visited  by  American  privateers. 

We,  therefore,  consider  the  vessel's  departure  from  Etang 
[  •  283  ]  Harbor  to  the  place  where  she  was  •captured  as  voluntary,, 
and  her  patient  stay  at  that  place  as  manifesting  that  she 
did  not  fear  exposure  to  American  capture.  Yet  it  does  not  follow 
necessarily,  that  it  was  The  Fly  privateer  that  she  was  waiting  for, 
nor  that  she  expected  to  be  captured  at  all.  The  cargo  intended  for 
the  American  market  may,  by  possibility,  have  been  intended  to  be 
introduced  into  the  United  States,  by  being  transhipped  into  some 
smuggling  vessel  So  far  every  thing  comports  perfectiy  with  the 
innocence  of  this  capture. 

But  the  privateer  Fly  also  draws  suspicion  upon  herself  in  the  very 
inception  of  her  voyage.  We  find,  what  we  pronounce  absolutely 
unprecedented,  notwithstanding  every  effort  to  prove  the  contrary, 
that  the  captain,  Dekoven,  is  sole  owner  of  the  privateer,  and 
every  man  under  him,  from  the  lieutenant  down,  is  engaged  on 
wages.  In  the  case  of  The  Washington  privateer,  it  was  a  circum- 
stance of  great  weight  with  this  court  that  nine  out  of  fifteen  of  the 
ship's  company  were  joint  owners,  and  it  was  thought  improbable 
that  such  a  transaction,  if  there  was  fraud  in  it,  would  have  been 
confided  to  so  many  witnesses.     But  here  no  man  but  the  captain  is 
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to  participate  in  the  prize  money,  and  he  thus  presents  himself  as  the 
most  convenient  agent  possible  to  be  intrusted  with  such  an  under- 
taking. Perhaps  this  circumstance  may  give  a  leaning  to  the  mind 
of  the  court  in  considering  the  effect  which  ought  to  be 
•given  to  other  evidence  in  the  cause;  but  if  so,  it  is  Deko-  [  *  284  ] 
ven's  misfortune,  and  one  which  he  has  himself  famished  the 
cause  for. 

It  then  becomes  necessary  to  consider  whether  the  arrival  of  Cap- 
tain Dekoven  was  the  object  of  this  vessel  in  taking  the  position  she 
did,  in  the  island  of  Grand  M agnan.  And  here  it  is  proper  to  remark 
that  Etang  Harbor,  lying  up  the  bay  of  Passamaquoddy,  N.  W. 
and  by  W.  of  St  John's,  where  this  vessel  took  in  her  cargo,  is  off 
the  course  to  Cuba,  and  a  very  convenient  situation  for  intelligence 
with  Machias,  in  the  province  of  Maine,  by  means  of  a  chain  of 
islands  extending  across  the  bay.  One  of  these  islands  is  Moose 
Island,  about  five  leagues  distant  from  Grand  Magnem,  and  some- 
thing less  £rom  Etang  Harbor.  Now,  the  evidence  is  very  satisfactory 
to  prove  that  The  Fly  lay,  some  time  in  December,  at  Machias ;  that 
during  that  time  Sebor,  the  lieutenant  and  brother-in-law  of  Dekoven, 
was  absent  from  the  vessel.  And  Jabez  Mowry,  who  resides  on 
Moose  Island,  swears,  that  during  that  time,  Sebor  was  on  Moose 
Island^  and  holding  communication  with  certain  notorious  smugglers 
£rom  the  States ;  to  one  of  whom,  of  the  name  of  Toler,  from  New 
York,  he  had  a  letter.  Again ;  the  pilot  who  was  on  board  The  Fly 
swears  that,  from  all  he  saw  on  the  occasion  of  the  capture,  he 
concluded  it  was  amicably;  and  Aaron  Grale,  a  witness,  resident 
upon  the  island  of  Grand  Magnan,  who  saw  the  whole  transaction, 
swears  to  the  same  fact,  and  adds,  that  after  the  capture,  the  captain 
of  the  privateer  and  his  prize-master  came  on  shore  to  a 
•neighboring  house,  where  the  witness  then  was,  and  got  [  *  285  ] 
something  to  drink.  This  looks  very  little  like  a  conscious- 
ness of  being  among  enemies.  To  this  he  adds,  that  he  heard  a 
British  officer,  who  was  at  the  time  recruiting  upon  the  island, 
threaten  Yanhorne,  the  supercargo,  who,  together  with  all  the  crew, 
except  the  supposed  captain,  were  immediately  put  on  shore,  to  put 
him  in  irons  for  the  fraud  in  thus  colluding  with  the  enemy. 

I  will  notice  but  two  more  pieces  of  testimony  which  the  case 
affords,  and  which,  taken  with  the  rest,  we  think  too  strong  to  be 
resisted.  The  first  is  that  of  Richard  Higgin's,  who  testifies  that,  on  the 
anival  of  The  George  off  the  harbor  called  Frenchman's  Bay,  or, 
as  he  expresses  himself,  at  Mount  Desert,  he,  the  deponent,  was 
the  first  person  who  boarded  her ;  that  Sebor,  the  lieutenant  of  The 
Fly,  who  was  the  prize-master,  told  him  where  they  had  captured 
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The  Creorge ;  upon  the  witness  inquiring  what  she  was  loaded  with, 
he  replied  fish  and  lumber.  The  witness  remarked  that  she  floated 
very  light  for  such  a  load,  upon  which  Sebor  replied  he  did  not  know 
what  the  cargo  consisted  of,  and  that  he  wanted  to  get  further  to  the 
westward.  The  witness  then  told  him  distinctly,  "  that  he  presumed 
the  capture  had  been  made  by  some  previous  understanding,  and 
that,  if  such  were  the  case,  he  thought  he  would  be  likely  to  fare 
better,  and  undergo  a  less  rigorous  scrutiny,  if  he  put  into  this  dis- 
trict, than  he  would  if  he  went  into  any  of  the  more  western  districts ; 

upon  which,  after  consulting  with  some  one  of  his  crew,  he 
[  •  286  ]  went  in."     This  testimony  is  important  in  •two  views,  Ist 

The  plot  here  developes  itself,  and  we  find  the  fish  and 
lumber  actually  resorted  to  as  the  means  of  cloaking  the  introductioii 
of  the  British  goods.  And  the  resort  of  Sebor  to  this  deception,  (for 
he  must  have  known  it  to  be  such,  had  it  been  only  firom  the  inspeo 
tion  of  the  invoice,)  shows  his  privity  to  the  secrets  of  the  machinery. 
2dly.  Going  into  the  port  after  the  suggestion  of  Higgins,  amounts 
to  a  passive  acquiescence  in  the  correctness  of  his  suggestions,  and 
an  acceptance  of  the  facilities  held  out  to  him  to  induce  him  to  enter 
that  port 

The  last  and  only  remaining  piece  of  testimony  that  we  shall 
notice,  is  that  Joseph  Grindel,  of  Penobscot,  who  swears  that  he  was 
in  St  John's  at  the  time  The  George  was  lading;  that  he  was  famil- 
iarly acquainted  with  Vanhorne,  the  supercargo,  and  that  he  held  a 
conversation  with  him,  respecting  a  passage,  and  the  shipment  of  a 
hogshead  of  molasses  to  the  States,  and  remitting  the  money  to  his 
mother,  at  Penobscot,  which,  if  it  be  true,  (and  we  have  no  cause  to 
doubt  his  veracity,)  puts  to  rest  every  question  relative  to  the  fraudu- 
lent design  with  which  this  adventure  was  undertaken.  And  the 
same  witness  further  swears,  that,  after  consenting  to  take  his  adven- 
ture on  board,  (an  adventure  that  never  could  have  been  intended  for 
the  Havanna  market,)  Vanhorne  sailed  a  day  or  two  sooner  than  he 
had  intimated  to  the  witness.  That  upon  this  he  complained  to 
Nehemiah  Meirit,  the  shipper,  and  received  from  him  this  notable 
answer:  ^<He  suspected  your  politics,  and  was  afraid  you  would 

betray  him." 
[  •  287  ]       *  Upon  the  whole,  we  are  of  opinion  that  it  was  a  case 

of  coUnsive  capture,  and  that  the  decree  below  should  be 
affirmed. 

Decree  affirmed. 

8  W.  261. 
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The  Argo. 

3  W.  287. 

The  provision  in  the  Judiciary  Act  of  1789,  ch.  20,  si  80,  (1  Stats,  at  Large,  88,)  as  ioS'^i-  ^ ' 
taking  depositions  de  bene  esse,  does  not  apply  to  cases  pending  in  this  court,  but  only  to 
cases  in  the  district  and  drcnit  courts.    Testimony,  by  depositions,  can  be  regularly 
taken  for  this  court  only  under  a  commission  issuing  according  to  its  rules. 

Appeal  from  the  circuit  court  for  the  district  of  Massachusetts. 

March  7th.    *  Webster ^  for  the  claimants,  objected  to  the  [  *  288  ] 
leading  of  the  depositions  taken  de  bene  esse^  in  this  cause. 

The  Attamep' General^  contriL 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
*  On  considering  the  30th  section  of  ihe  Judiciary  Act  of  [  *  289  ] 
1789,  the  court  is  of  opinion  that  the  provision,  as  to  taking. 
depositions  de  bene  esse^  does  not  apply  to  cases  pending  in  this 
court  In  terms,  the  provision  refers  to  cases  in  the  district  and 
circuit  courts.  Testimony,  by  depositions,  can  be  regularly  taken 
for  this  court  only  under  a  commission  issuing  according  to  its  rules. 
A  practice  has  hitherto  prevailed  to  take  depositions  de  bene  esse  in 
causes  pending  here,  and,  as  no  objection  has  been  made  at  the  bar, 
it  has  passed  sub  silentio.  Under  such  circumstances,  we  cannot  say 
that  the  United  States  are  in  default  in  taking  depositions  according 
to  the  usual  practice.  We  shall,  therefore,  continue  this  cause  to  the 
nert  term,  to  enable  the  parties,  if  they  choose,  to  take  testimony 
under  commissions  issued  under  the  rules  prescribed  by  this  court. 

Chttse  continued.'^ 


*  Vide  Rules  of  the  Supreme  Court,  No.  27. 
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Morgan's  HeiIub  v,  Moboan  et  aL 

S  W.  S90. 

T'       /        The  jarisdiction  of  the  circait  court,  having  once  Tested,  cannot  be  deyested  by  a  change 
/V^  1  <!'       of  domicile  of  one  of  the  parties,  pendente  lite. 

^7  C   1Q  ^  ^^^  demanding  the  speciAc  performance  of  a  contract,  by  conreying  lands  in  the  State 

■  jj  <^A  a^  of  Ohio,  stipulated  to  be  conveyed  as  the  consideration  for  other  lands  sold  in  the  State 
of  Kentucky,  or,  in  lieu  thereof,  requiring  indemnification  by  the  payment  of  money;  it 
was  held,  ^at  all  the  coheirs  of  the  vendor,  deceased,  ought  to  be  made  parties  to  die 
£.    ^  ,  bill,  and  that  the  death,  of  one  of  the  heirs  ought  to  be  proved,  in  order  to  excuse  his 

,  c  /^     omission  as  a  party  to  the  bilL 

^  '  It  is  a  universal  rule  of  equity,  that  he  who  asks  for  a  specific  performance  must  be  in  a 

^X  condition  to  perform  himself. 

Therefore,  the  vendor  being  unable  to  make  a  title  free  from  incumbrances,  to  all  the  lands 
sold  in  Kentucky,  was  held  not  to  be  entitled  to  a  decree  for  a  specific  performance. 

Appeal  £rom  the  circuit  court  of  Kentucky.  The  case  is  suffi- 
ciently  stated  in  the  opinion  of  the  court 

M.  B.  Hardin^  and  Jonesy  for  the  appellants. 

Talbotj  contrk 

[  '297  ]       *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

In  this  case  two  questions  respecting  the  formal  proceed- 
ings of  the  circuit  court  have  been  made  by  the  counsel  for  the 
appellant 

The  first  is,  that  one  of  the  complainants  in  the  original  suit  hav- 
ing settled  in  the  State  of  Kentucky  after  this  bill  was  filed,  that 
court  could  no  longer  entertain  jurisdiction  of  the  cause,  and  ought 
to  have  dismissed  the  bill. 

We  are  all  of  opinion  that  the  jurisdiction  having  once  vested, 
was  not  devested  by  the  change  of  residence  of  either  of  the 

parties. 
[  *  298  ]      *  2d.  It  appearing  from  the  will  that  at  its  date  the  testa- 
tor had  a  child  who  is  not  a  party  in  this  suit,  the  bill  ought 
to  be  dismissed,  or  the  decree  opened  and  the  cause  sent  back  to 
make  proper  parties. 

It  is  unquestionable  that  all  the  coheirs  of  the  deceased  ought  to 
be  parties  to  this  suit,  either  plaintiff  or  defendant ;  and  a  specific 
performance  ought  not  to  be  decreed  until  they  shall  be  all  before 
the  court  It  would,  perhaps,  be  not  enough  to  say  that  the  child 
named  in  the  will,  and  not  made  a  party,  is  most  probably  dead.    In 
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BQch  a  case  as  this,  the  fact  of  his  death  ought  to  be  proved,  not 
presumed.  But  as  the  opinion  of  the  court  on  the  merits  of  the 
cause  -will  render  it  unnecessary  to  decide  this  question,  it  is  thought 
best  for  the  interest  of  all  parties  to  proceed  to  the  consideration 
of  another  point  which  will  finally  terminate  the  contest, 
*  so  far  as  it  is  to  be  determined  in  a  court  of  equity.  [  *  299  ] 

This  is  a  suit  for  the  specific  performance  of  a  contract, 
either  by  conveying  lands  in  the  State  of  Ohio,  stipulated  to  be  con- 
veyed as  the  consideration  for  land  sold  in  the  State  of  Kentucky ; 
or,  if  that  be  out  of  the  power  of  the  obligor,  by  paying  money  in 
lieu  thereof.  Although  the  contract  is  not  conl^uned  in  one  instru- 
ment, but  consists  of  two  bonds,  the  one  given  by  Charles  Morgan, 
of  Pennsylvania,  binding  himself,  to  convey  the  land  in  Kentucky, 
and  the  other  by  Charles  Morgan,  of  Kentucky,  binding  himself  to 
convey  the  land  in  Ohio ;  yet,  it  is  essentially  one  contract ;  and  it 
sufficiently  appears  that  the  land  in  Ohio  forms  the  consideration  for 
the  lands  in  Kentucky.  It  is  then  a  case  standing  on  those  general 
principles  which  govern  all  applications  to  a  court  of  equity,  to 
decree  the  specific  performance  of  a  contract. 

In  cases  of  this  character,  no  rule  is  more  universal  than  that  he 
who  asks  for  a  specific  performance  must  be  in  a  condition  to  perform 
himself.  This  point  was  fully  considered  in  the  cases  decided  in  this 
court,  between  Hepburn  and  Dundas,  and  Colin  Auld  as  the  agent 
of  Dunlop  and  Co. ;  and  the  principles  laid  down  in  those  cases  are 
believed  to  be  entirely  correct^ 

Let  us  inquire,  then,  whether  the  plaintifis  in  the  court  below  have 
brought  themselves  within  this  rule. 

It  is  incumbent  on  them  to  show  an  ability  to  convey  to 
the  defendant  in  that  court  a  dear  estate  in  *  fee  simple  in  [  *  300  ] 
the  tract  of  one  thousand  acres  lying  in  Kentucky,  which 
was  sold  to  him  by  their  ancestors.     Have  they  done  so  ? 

The  coheirs  are,  some  of  them,  femes  covert^  and  some  of  them 
infants.  The  decree  against  the  defendant  for  the  value  of  the  Ohio 
land  is  not  dependent  on  their  making  him  a  conveyance  of  the  land 
in  Kentucky,  but  is  absolute.  He  is  to  pay  the  consideration  money, 
and  then  obtain  a  title  if  he  can.  It  is  true  that  in  the  event  of 
selling  the  Kentucky  land,  which  is  to  take  place  after  exhausting 
the  personal  estate  of  Charles  Morgan,  of  Kentucky,  the  complain- 
ants are  directed  to  join  in  the  conveyance ;  but  tMs  contingency 
may  not  happen ;  and  if  it  should,  a  decree  that  femes  covert^  and 
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infants  who  are  plaintiffs,  and  against  whom  no  cross  ImII  has  been 
filed,  should  convey,  might  not  secure  a  conveyance. 

This  might  be  corrected  by  sending  the  case  back  with  instructions 
to  new  model  the  decree  so  as  to  adapt  it  to  the  situation  of  the  par- 
ties, did  it  appear  to  the  court  that  the  appellees  are  able  to  niake 
such  a  title  as  the  appellant  ought  to  receive. 

But  the  appellees  appear  to  the  court  to  be  incapable  of  making 
an  unincumbered  title  to  the  land  sold  by  their  ancestor.  Six  hun- 
dred and  sixty-six  acres  have  been  sold  under  an  execution,  and  con- 
veyed by  the  officer  making  the  sale.  The  terre-tenants  have  been 
brought  before  the  court  The  bill,  as  to  them,  has  been  dismissed, 
and  from  the  decree  of  dismission  there  has  been  no  appeal 
[  *  301  ]  Can  this  *  court  close  its  eyes  on  their  titie,  or  declare  it 
invalid? 

It  has  been  said  that  the  sale  is  fraudulent,  irregular,  and  illegaL 
But  the  court  empowered  to  examine  these  allegations  has  decided 
against  them,  and  from  its  decree  no  appeal  has  been  taken.  The 
incumbrance  is  an  incumbrance  in  fact,  and  its  legality  can  be 
inquired  into  by  this  court  only  in  a  suit  to  which  the  persons  claim- 
ing the  titie  are  the  parties. 

It  might  be  urged,  that  as  the  appellant  sold  to  Patton,  and  Patton 
holds  also  under  the  sheriff's  sale,  he  is  not  now  at  liberty  to  consider 
Patton's  titie  as  an  incumbrance  on  the  land. 

This  argument  would  be  entitied  to  great  consideration  was  it 
applicable  to  the  whole  land  sold  by  the  sheriff  But  it  is  inapplica- 
ble to  one  hundred  and  sixty-six  acres,  part  of  the  tract  which  has 
never  been  sold  by  the  appellant. 

If  the  titie  acquired  under  the  sheriff's  sale  be  such  as  would  be 
annulled  in  a  -court  of  law  or  equity,  (concerning  which  this  court 
gives  no  opinion,)  it  was  incumbent  on  the  plaintiffs  to  annul  them 
before  they  obtained  a  decree  for  a  specific  perf<»rmance. 

Other  objections  have  been  made  to  the  decree  of  the  circuit  court 
It  has  been  said  that  the  contract  was  in  its  origin  unequal,  and  that 
the  ancestor  of  the  appellees  had  in  his  lifetime,  by  his  conduct,  dis- 
affirmed the  contract  It  is  deemed  unnecessary  to  examine  these 
objections,  because  the  court  is  of  opinion  that  the  inability 
[  *  302  ]  of  the  appellees  to  make  *  such  a  titie  to  the  land  at  this 
time  as  the  appellant  ought  to  accept,  deprives  them  of  the 
right  to  demand  a  specific  performance.  Neither  party  can  at  pres- 
ent claim  the  aid  of  this  court,  but  ought  to  be  left  to  pursue  their 
legal  remedies. 

Decree  reversed^  and  bill  dismissed. 

12  p.  164. 
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In  a  writ  of  right,  broaght  under  the  statute  of  Kentucky,  where  the  demandant  described// '^^^ 
his  lauds  bj  metes  and  bounds,  and  counted  against  the  tenants  jointly;  it  was  held  that 
it  was  matter  pleadable  in  abatement  only  that  the  tenants  held  severally,  and  that  by 
pleading  in  bar  they  admitted  their  joint  seisin,  and  lost  the  opportunity  of  pleading  a 
seTeral  tenancy. 

The  tenants  could  not,  in  this  case,  seyerally  plead,  in  addition  to  the  nuae,  or  general  issue, 
tiiat  neither  the  plaintiff,  nor  his  ancestor,  nor  any  other  under  or  from  whom  he  derived 
his  title  to  the  demanded  premises,  were  ever  actually  seised  or  possessed  thereof,  or  of 
any  part  thereof;  because  it  amounted  to  the  general  issue. 

A  vodict,  certain  to  a  common  intent,  is  sufficient  to  sustain  a  judgment 

A  jtAat  judgment  against  the  tenants  for  the  costs,  as  well  as  the  land,  was  correct. 

Sighesj  for  the  plaintifGs  in  eiror. 

M.  B.  Eardm  and  Jones^  for  the  defendant  in  error. 

•  Story,  J.,  delivered  the  opinion  of  the  court  [  *  307  ] 

ThiB  is  a  ^writ  of  right  for  the  recovery  of  lands,  brought 
in  the  form  prescribed  by  the  statute  of  Kentucky,  in  which  the 
demandant  described  his  land  by  metes  and  bounds,  and  counted 
against  the  tenants  jointly.  To  this  count  the  tenants  demurred;  and 
upon  a  joinder,  the  demurrer  was  ovemiled  by  the  court ;  and  upon 
motion  of  the  tenants,  leave  was  given  to  them  to  withdraw  the 
demmrer,  and  plead  anew.  A  motion  was  then  made  to  the  court, 
by  the  tenants,  to.  compel  the  demandant  to  count  against  them 
severally,  upon  the  ground  that  they  held  separate  and  distinct  tene- 
ments, parcels  of  the  land  demanded,  which  motion  was  overruled  by 
the  court  And,  in  our  judgment,  this  was  very  properly  done,  for 
the  matter  was  pleadable  in  abatement  only ;  and  by  pleading  in  bar, 
the  tenants  admitted  their  joint  seisin  of  the  freehold,  and  lost  the 
opportunity  to  plead  a  several  tenancy.  Assuming  that  at  common 
law,  a  writ  of  right  patent  may  be  brought  against  divers  tenants, 
who  hol^  their  lands  severally,  and  that  the  demandant  may  count 
against  them  severally,  it  does  not  follow,  that  this  doctrine  applies 
to  a  writ  of  right  close ;  but,  if  it  did,  and  the  demandant  should,  in 
such  case,  count  against  the  tenants  jointly,  and  the  tenants  should 
plead  to  the  merits,  it  would,  for  all  the  purposes  of  the  suit,  be  an 
admission  of  the  joint  tenancy.  And  the  clause  in  the  statute  of 
Kentucky,  requiring,  that  where  several  tenements  are  demanded^ 

10» 
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the  contents,  situation,  and  boundaries  of  each  shall  be 
[  *  308  ]  inserted  in  the  *  count,  has  not  affected  this  rale.  It  sup- 
poses that  the  several  tenements  are  held  by  the  same 
tenants.  The  tenants  next  moved  the  court  to  allow  them  severally 
to  plead,  in  addition  to  the  mise^  or  general  issue,  that  neither  the 
plaintiff,  nor  his  ancestor,  nor  any  other  under  or  from  whom  he 
derived  his  title  to  the  demanded  premises,  were  ever  actually  seised 
or  possessed  thereof,  or  of  any  part  thereof;  wMch  motion  the  court 
refused  to  grant.  And,  in  our  judgment  this  was  very  properly  done. 
In  the  first  place,  this  plea  was  clearly  bad,  as  amounting  to  the 
general  issue,  and,  indeed,  for  other  manifest  defects.  In  the  next 
place,  it  was  an  application  to  the  mere  discretion  of  the  court,  which 
is  not  a  subject  of  examination  upon  a  writ  of  error.  The  court  then 
permitted  the  tenants  to  sever  in  pleading,  and  to  plead  the  mise  sev* 
erally  as  to  several  tenements  held  by  them,  parcel  of  the  demanded 
premises,  without  answering  or  pleading  anything  as  to  the  residue. 
Upon  the  propriety  of  this  pleading,  we  give  no  opinion,  as  it  is  not 
assigned  for  error  by  the  demandant ;  and  the  error,  if  any,  is  in  &vor 
of  the  tenants.  The  replication  prescribed  by  the  act  of  Kentucky, 
was  pleaded  to  the  several  pleas ;  and  upon  the  mise  so  joined,  the 
peurties  proceeded  to  triaL  The  court  being  divided  upon  several 
points  made  at  the  trial,  the  jury  was  discharged.  At  a  subsequent 
term,  the  tenants  again  moved  the  court  for  leave  to  withdraw  the 
mise  joined,  and  to  plead  non-tenure  as  to  some,  and  several  tenancy 
as  to  others,  in  abatement,  which  was  refused  by  the  court ;  and 
in  our   judgment,  for  the  reasons  already  stated,  was    properly 

refused* 
[  *  300  ]  *  The  cause  was  then  again  tried  by  a  jury,  who  returned 
a  general  verdict  for  the  demandant,  which,  under  the  direc- 
tion of  the  court,  was  amended  by  the  jury,  and  recorded  as  follows : 
^  The  jury  find  that  the  demandant  hath  more  mere  right  to  hold  tiie 
tenement,  as  he  hath  demanded,  than  the  tenants,  or  either  of  them, 
have  to  hold  the  respective  tenements  set  forth  in  their  respective 
pleas,  they  being  parcels  of  the  tenement  in  the  count  mentioned." 

It  is  objected  by  the  tenants,  that  this  verdict  is  insufficient^ 
because  it  does  not  contain  a  several  finding  upon  the  several  issues 
of  the  tenants,  but  is  a  joint  finding  against  them  all;  and  only  by 
inference  and  argument  a  finding  of  the  several  issues  for  the  plain- 
tiff. This  objection  cannot  be  sustained.  The  verdict  expressly  and 
directiy  affirms  the  right  of  the  demandant,  and  denies  the  right  of 
tiie  tenants  to  the  land  contained  in  their  respective  pleas,  the  same- 
being  parcel  of  the  land  demanded.  A  verdict,  certain  to  a  common 
intent,  is  sufficient  to  sustain  a  judgment     At  the  trial,  a  bill  of 
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exceptions  was  taken.  The  first  point  in  the  exceptions  is,  the 
refasal  of  the  court,  upon  the  prayer  of  the  counsel  for  the  tenants,  to 
direct  the  jury  that  the  demandant  was  not  entitled  to  recover  in  the 
suit,  upon  the  proof  by  the  tenants,  that  they  claimed  their  several 
tenements  under  distinct  and  several  titles.  This  refusal  was  per- 
fectly correct ;  for  the  matter  did  not  go  to  the  merits,  and  could  be 
taken  advantage  of  only,  as  has  been  already  stated,  by  a  plea  in 
abatement. 

•  The  next  exception  is,  that  the  court  allowed  a  copy  of  [  *  310  ] 
the  survey  of  the  land  claimed  by  the  demandant  to  go  in 
evidence  to  the  jury,  for  the  purpose  of  identifying  the  same.    No 
ground  for  this  objection  has  been  stated ;  and  it  seems  to  be  utterly 
ontenaUe. 

Another  exception  is,  that  the  court  refused  to  allow,  as  evidence 
to  the  jury,  to  prove  that  the  demandant  did  not  hold  tiie  legal  title 
to  2,000  acres  parcel  of  the  land  demanded  in  this  suit,  the  copies  of 
a  certain  record  of  a  decree  in  chancery,  in  a  suit  between  the 
demandant  and  third  persons,  (with  whom  the  tenants  had  no  privity 
of  title  or  estate,)  and,  also,  of  a  deed  made  in  pursuance  of  such 
decree,  by  which  deed  2,000  acres  of  the  land  demanded  by  the  writ 
appeared  to  be  conveyed  to  third  persons.  This  exception  is  not 
now  relied  on,  and  is  certainly  open  to  various  objections.  Without 
adverting  to  the  objections,  that  neither  the  record  nor  the  deed  were 
properly  authenticated,  and  that  it  was  an  attempt  to  set  up  an  out- 
standing titie  in  third  persons  having  no  privity  with  the  tenants  ;  it 
is  decisive  against  the  admission,  that  the  2,000  acres,  or  any  part 
thereof,  are  not  shown  to  be  within  the  boundaries  of  the  land 
ckdmed  by  any  of  the  tenants,  or  put  in  issue  between  the  parties. 

The  last  exception  is,  that  the  court  refused  to  instruct  the  jury, 
that  if  it  should  be  proved  that  divers  of  the  tenants  had  ho  titie  to 
certain  parcels  of  the  demanded  premises,  but  that  they  claimed  the 
same  under  a  third  person  having  the  legal  titie  thereof, 
then,  that  they  ought  to  find  for  the  said  *  tenants,  because  [  *  311  ] 
they  had  no  titie.  This  exception  is,  also,  not  relied  on, 
and  pertainly  could  not  be  supported,  for  it  could  be  given  in  evi- 
dence only  on  the  plea  of  non-tenure. 

A  motion  was  afterwards  made  for  a  ne^  trial,  the  proceedings  on 
which,  not  being  matters  of  error,  need  not  be  mentioned* 

The  only  remaining  objection,  urged  as  a  ground  for  reversal,  is, 
that  the  judgment  is  a  joint  judgment  against  the  tenants  for  the 
costs  as  well  as  the  land.  We  cure  all  of  opinion  that  the  judgment 
is  right,  and  that  the  tenants  can  take  nothing  by  this  objection; 
The  judgment  is,  therefore,  affirmed  with  costs. 

Judgment  affirmed. 
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2W.  316. 

All  error  in  description  is  not  fatal  in  an  entry  if  it  cannot  mislead  a  sabseqaent  locator. 

It  is  a  general  role,  that  when  all  the  calls  of  an  entrj  cannot  be  complied  with,  becaase 
some  are  yague,  or  repugnant,  the  latter  may  be  rejected  or  controlled  by  other  material 
calls,  which  are  consistent  and  certain. 

Coarse  and  distance  yield  to  known,  Tisible,  and  definite  objects ;  bat  they  do  not  yield, 
tmless  to  calls  more  material  and  equally  certain. 

It  is  a  settled  rale,  that  where  no  other  figure  is  called  for  in  an  entiy,  it  is  to  be 

[  *dl7  ]     snryeyed  in  a  square  coincident  with  the  cardinal  *  points,  and  lai^  enough  t6 
contain  the  given  quantity,  and  that  the  point  of  beginning  is  deemed  to  be  the 
centre  of  the  base  line  of  such  square. 

An  entry  calling  to  run  about  a  north  course  for  quantity,  the  word  *'  about "  is  to  bo 
rejected,  and  the  land  is  to  run  a  due  north  course,  having  on  each  side  of  a  due  north 
line,  drawn  through  the  centre  of  the  base,  an  eqaal  moiety. 

The  act  of  Kentucky  of  1797,  allowing  to  infants  and  femes  ofvert  three  years  after  their 
Beveral  disabilities  are  removed,  to  complete  surveys  on  tiieir  entries ;  if  any  one  or  more 
of  the  joint  owners  be  under  the  disability  of  infancy  or  coverture,  it  brings  the  entry 
within  the  saving  of  the  proviso  as  to  all  the  other  owners. 

It  is  not  a  statute  of  limitations  simply,  but  saves  a  forfeiture  to  the  government,  and  so  is 
to  be  construed  strictly  against  the  State. 

A  call  for  a  spring  branch  generally,  or  for  a  spring  branch  to  Include  a  marked  tree  at  the 
head  of  such  spring,  is  not  a  sufficiently  specific  locative  call;  and  where  further  cer- 
tainty is  attempted  to  be  given  by  a  call  for  coarse  and  distance,  and  the  course  is  not 
exact,  and  the  distance  caUed  for  is  a  mile  and  a  half  from  the  place  where  .the  object  is  to 
be  found,  the  entry  is  void  for  uncertainty. 

Appeal  from  the  circnit  court  for  the  district  of  Kentucky. 
Talbotj  for  the  appellant. 
Sheffey^  for  the  appellees. 

Stort,  J.,  delivered  the  opinion  of  the  court 

This  is  a  bill  in  equity  brought  by  the  appellees,  who  are  the  heirs 
at  law  and  devisees  of  Henry  Miller,  deceased,  to  be  relieved  against 
the  claims  of  the  appellants  under  prior  patents  to  a  tract  of  land, 
to  which  the  appellees  assert  a  prior  equitable  title  under  a  prior 

entry  by  their  ancestor. 
[  *  318  ]  •  On  the  11th  of  December,  1782,  the  said  Henry  MiUer 
made  the  following  entry :  "  Henry  Miller  enters  1,687  acrea 
of  land  on  a  treasury  warrant,  No.  6,168,  adjoining  Chapman  Aston 
on  the  west  side,  and  Israel  Christian  on  the  north;  beginning 
at  Christian's  northwest  comer,  running  thence  west  200  poles; 
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thence  north,  parallel  with  Aston's  line,  until  an  east  course  to  Aston's 
line  wiU  include  the  quantity."  Henry  Miller  died  in  1796,  and  in 
1804  this  entry  was  surveyed,  and  after  that  time  a  patent  issued 
thereupon  in  due  form  of  law.  At  the  time  of  the  death  of  Miller, 
and  also  of  the  survey  of  the  ^itry,  several  of  the  plaintiffs  were 
under  age,  and  some  of  them  at  the  commencement  of  the  suit  con- 
tinued to  be  under  age. 

There  was  not,  on  the  11th  of  December,  17^2,  any  entry  upon 
record  in  the  entry  taker's  book  in  the  name  of  Chapman  Aston. 
But  there  were  several  in  the  name  of  Chapman  Austin,  and  several 
in  the  name  of  Isaac  Christian.  One  in  the  name  of  Chapman 
Austin  is  dated  26th  of  June,  1780,  for  4,000  acres  of  land  lying  on 
Red  River,  and  another  in  the  name  of  Israel  Christian,  dated  the 
5th  of  December,  1782,  for  2,000  acres  of  land  lying  on  the  same 
river ;  but  there  is  no  proof  in  the  cause  that  these  entries  are  in  the 
neighborhood  of  each  other.  The  entries  relied  on.  by  the  complain- 
ants, as  those  referred  to  in  Miller's  entry,  are  as  follows :  ^'  On  the 
26th  of  June,  1780,  (Chapman  Austin  enters  4,000  acres  on  the  divid- 
ing ridge  between  Hinkston's  Fork  and  the  south  fork  of  Licking, 
beginning  two  miles  north  of  Harrod's  Lick,  at  a  large  buf- 
falo road,  and  ^running  about  a  north  course  for  quantity."  [  *  319  ] 
«  On  the  29th  of  November,  1782,  Israel  Christian,  assignee 
of  Archibald  Thompson,  enters  200  acres  of  land,  upon  a  military 
warrant,  No.  193,  adjoining  an  entry  of  Chapman  Austin,  at  his 
southwest  comer,  on  the  dividing  ridge  between  Hinkston's  Fork  and 
Stoner's  Fork,  two  miles  north  of  Harrod's  Lick,  running  thence  west 
200  poles,  thence  north  until  an  east  course  to  strike  Austin's  line 
will  include  the  quantity." 

The  appellants  having  the  elder  grant,  the  first  question  arising  in 
the  cause  is  as  to  the  validity  of  the  entry  of  Miller.  It  is,  in  the 
first  place,  contended,  that  it  is  void,  because  it  contains  no  sufficient 
description  of  the  position  of  the  land,  and  no  specific  reference  to 
any  other  definite  entries  to  make  it  certain.  It  is,  in  the  next  place, 
contended,  that  it  is  void,  because  Chapman  Austin's  entry,  on  which 
it  is  dependent,  is  void  for  uncertainty. 

There  is  certainly  a  mistake  in  Miller's  entry,  as  to  the  name  of 
Aston,  and  the  defect  cannot  be  cured  by  considering  Aston  and 
Austin  as  one  name,  for  they  are  not  of  the  same  sound.  But  an 
error  in  description  is  not  fatal  in  an  entry,  if  it  does  not  mislead  a 
subsequent  locator.  Upon  searching  the  entry  book,  no  such  name 
could  be  found  as  Chapman  Aston ;  and  if  Miller's  entry  had  only 
called  to  adjoin  Aston,  there  would  have  been  great  force  in  the 
objection.     But  it  calls  also  to  adjoin  Israel  Christian's  entry  on  the 


118         SUPREME   COURT  OF   THE  UNITED  STATES. 
Shipp  V.  Miller's  Heirs;    2  W. 

north,  and  to  begin  as  his  northwest  comer.     A  subsequent  locator 

would,  therefore,  necessarily  be  led  to  examine  that  entry. 
[  *  320  ]  On  such  examination,  he  *  could  not  fail  to  observe  that  it 

calls  to  adjoin  an  entry  of  Chapman  Austin,  at  his  south- 
west comer,  on  the  dividing  ridge  between  Hinkston's  and  Stoner's 
Pork,  two  miles  north  of  Harrod's  Lick.  This  specific  description 
would  clearly  point  out  the  particular  entry  to  which  it  refers.  It 
could  be  no  other  than  the  entry  of  Chapman  Austin  for  4,000 
acres,  already  stated ;  for  that  calls  for  the  same  ridge,  and  to  begin 
at  the  same  distance  from  Harrod's  Lick.  Two  entries  would  thus 
be  found  adjoining  each  other,  which  would,  as  to  position  and 
course,  perfectly  satisfy  the  calls  of  Miller's  entry.  No  other  entries 
could  be  found  which  would  present  the  same  coincidences.  A  sub- 
sequent locator  could  not,  therefore,  doubt  that  these  were  the  entries 
really  referred  to  in  Miller's  entry,  and  that  Chapman  Aston  was  a 
misnomer  of  Chapman  Austin.  The  entry,  then,  of  Miller,  contains, 
in  itself,  a  sufficient  certainty  of  description,  if  the  entries  to  which 
it  refers  are  valid ;  for  id  cerium  est  quod  cerium  reddi  potest. 

As  no  objection  is  alleged  against  Christian's  entry,  all  considera- 
tion of  it  may  at  once  be  dismissed.  The  validity  of  the  entry  of 
Chapman  Austin  remains  to  be  examined.  It  calls  to  lie  "  on  the 
dividing  ridge  between  Hinkston's  Fork  and  the  south  fork  of  Lick- 
ing, beginning  two  miles  north  of  Harrod's  Lick,  at  a  large  buffalo 
road,  and  running  about  north  for  quantity."  It  is  conceded  that 
Harrod's  Lick  was,  at  the  time  of  the  entry,  a  place  of  general 
notoriety;  and  it  is  proved  that  there  was  no  buffalo  road  two 

miles  north  of  that  Uck.  The  nearest  buffalo  road  was, 
[•321  ]  •at  its  nearest  approach,  more  than  two  miles  from  the 

same  Uck,  and  crossed  the  ridge  at  more  than  three  miles 
distance  from  it ;  and  a  line  drawn  due  north  from  the  lick  would 
not  strike  that  road  until  after  it  had  crossed  the  ridge  at  about  four 
miles  distance  from  the  lick.  The  calls,  then,  in  the  entry  cannot  be 
completely  satisfied  in  the  terms  in  which  they  are  expressed.  The 
general  descriptive  call  to  lie  on  the  dividing  ridge,  as  well  as  the 
call  for  distance,  must  be  rejected,  if  a  buffalo  road  about  four  miles 
north  of  the  lick  were  to  be  deemed  sufficient  compliance  with  the  call 
for  a  large  buffalo  road ;  for  the  whole  land  would  then  lie,  not  on,  but 
beyond  the  ridge.  Such  a  construction  of  the  entry  would  be  unrea- 
sonable. Is,  then,  the  entry  void  for  repugnancy  or  uncertainty,  or 
can  it  be  sustained  by  rejecting  the  call  for  a  large  buffalo  road  ?  It 
is  a  general  rule  that  when  all  the  calls  of  an  entry  cannot  be  com- 
plied with,  because  some  cure  vague,  or  repugnant,  the  latter  may  be 
rejected  or  controlled  by  other  material  calls,  which  are  consistent 


FEBRUARY    TERM,  1817.  119 

- 

Shipp  V.  Miller's  Heirs.    2  W. 

and  certain.  On  this  account,  course  and  distance  yield  to  known, 
visible,  and  definite  objects.  But  course  and  distance  do  not  yield 
unless  to  calls  more  material  and  equally  certain.  The  locative  caUs 
in  this  entry  are  for  a  point  two  miles  north  of  Harrod's  Lick,  and  for 
a  large  bufi&lo  road.  If  we  reject  the  first  call,  the  entry  is  void  for 
uncertainty,  for  there  is  no  definite  starting-point.  If  we  reject  the 
last  caU,  the  other  is  perfectly  certain.  The  general  leaning  of  courts 
has  been  to  support  entries,  if  it  could  be  done  by  any 
reasonable  construction.  *  The  law,  indeed,  declares,  that  [  *  322  ] 
every  entry  should  contain  a  description  of  the  land  so 
certain  that  subsequent  locators  might  be  able  to  ascertain  it  with 
precision,  and  locate  the  adjoining  residuum.  But  that  description  is 
held  to  be  sufficiently  certain  which,  by  due  diligence,  inquiry,  and 
search  in  the  neighborhood,  will  enable  a  locator  to  find  the  land.  A 
locator  having  this  entry  in  his  hands,  would  first  proceed  to  Harrod's 
Lick,  as  a  notorious  object,  which  was  to  direct  all  his  subsequent 
inquiries.  Upon  measuring  off  the  two  miles  north  firom  the  lick,  he 
would  arrive  at  a  point  clearly  described  in  the  entry.  He  would 
find  himself  very  near  the  dividing  ridge  between  Hinkston's  Fork 
and  the  south  fork  of  Licking,  upon  which  the  land  is  unequivocally 
declared  to  lie.  But  he  could  fijid  no  buffalo  road  in  that  direction 
until  after  he  had  crossed  the  ridge,  nor  could  he  find  any  such  road 
within  any  reasonable  distance  in  any  other  direction.  Under  such 
circumstances,  it  is  not  easy  to  perceive  how  he  could  be  misled. 
Being  arrived  at  a  spot,  to  which  he  was  directed  by  a  definite  loca- 
tive call,  which  he  could  not  mistake,  and  by  a  general  call  which  is 
perfectly  satisfied,  he  would  scarcely  be  induced  to  direct  it  in  search 
of  another  call,  which  was  not  to  be  found  in  the  neighborhood,  and 
which,  without  the  first,  would  be  uncertain  apd  indefinite.  In  the 
opinion  of  the  court,  the  call  for  a  large  buffalo  road  may  be  rejected, 
and  the  entry  of  Chapman  Austin  be  supported  by  tl^e  other  definite 
call  for  course  and  distance.  In  this  opinion  we  are  the 
more  confirmed  by  the  admission  of  counsel,  thai  the  *same  [  *  323  ] 
entry  has  been  sustained  in  the  state  courts  of  Kentucky. 

Supposing  the  entry  of  Chapman  Austin  to  be  good,  the  next 
inquiry  is,  whether  it  is  rightly  surveyed ;  for  if  it  is,  then  Christian's 
and  Aimer's  entries  are  also  rightly  surveyed.  It  is  contended  that, 
as  no  base  or  figure  is  given  by  the  entry,  the  land  cannot  be  laid  off 
in  any  direction ;  and  if  so,  neither  the  survey  made  by  order  of  the 
circuit  court,  nor,  indeed,  any  other  survey,  can  be  good.  But  it  is  a 
settled  rule,  which  has  been  repeatedly  recognized  by  this  court,  that 
where  no  other  figure  is  called  for  in  an  entry,  it  is  to  be  surveyed  in 
a  square,  coincident  with  the  cardinal  points,  and  large  enough  to 
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contain  tiie  given  quantity ;  and  that  the  point  of  beginning  is  to  be 
deemed  the  centre  of  liie  base  line  of  such  square*  In  the  present 
case,  a  point  two  miles  distant  firom  Harrod's  Lick  is  to  be  taken  as 
the  centre  of  the  base  line  of  a  square,  to  contain  the  given  quantity 
of  land.  The  entry  calls  to  run  about  a  north  course  for  quantity ; 
but,  according  to  the  course  of  decisions  in  Kentucky,  the  word^ 
'*  about,"  is  to  be  rejected,  and  the  land  is  to  run  a  due  north  course, 
having  on  each  side  of  a  due  north  line,  drawn  through  the  centre  of 
the  base,  an  equal  moiety.  This  is  precisely  the  manner  in  which 
the  survey  was  directed  to  be  executed  by  the  court  below. 

Another  objection  to  the  title  of  the  plaintiffs,  is,  that  the  survey 
on  Miller's  entry  was  not  executed  and  returned  within  the 
[  •  324  ]  time  prescribed  by  law.  *  The  act  of  1797,  taken  in  con- 
nection with  preceding  acts,  declares,  that  entries  for  land 
in  general  shall  become  void,  if  not  surveyed  before  the  first  day  of 
October,  1798 ;  with  a  proviso,  allowing  to  infants  and  femes  covert 
three  years  after  their  several  disabilities  are  removed  to  complete 
surveys  on  their  entries.  The  ancestor  of  the  plaintiffs  died  in  1796, 
and  some  of  them  then  were,  and  still  continue  to  be,  under  the 
disability  of  infancy.  The  present  entry  was  not  surveyed  until 
1804. 

It  is  argued,  that  the  proviso  does  not  save  any  entries,  except 
where  all  the  owners  are  under  the  disability  of  infancy  or  coverture, 
at  the  time  when  the  general  limitation  takes,  effect  And,  it  is 
likened  to  the  case  decided  by  this  court,  where  a  joint  personal 
action  was  held  not  to  be  saved  by  the  disability  of  one  of  the  plain- 
tiffs, firom  the  operation  of  the  statute  of  limitations.  Marsteller  v. 
ftPLean,  7  Cranch,  156.  It  is  admitted,  that  there  is  some  analogy 
between  the  cases ;  but,  as  they  do  not  arise  upon  the  same  statute, 
a  decision  in  the  one  furnishes  no  absolute  authority  to  govern  the 
other.  There  are,  also,  differences  in  the  nature  and  objects  of  these 
statutes,  which  might  well  justify  a  different  construction.  The 
statute  of  limitations  is  emphatically  termed  a  statute  of  repose ;  it 
is  made  for  the  purpose  of  quieting  rights,  and  shutting  out  stale  and 
fraudulent  claims.  It  has,  therefore,  always  been  construed  strictly 
against  the  plaintif!^  and  no  case  has  been  excepted  firom  its  operation, 
unless  within  the  strict  letter  or  manifest  equity  of  some  exception 
in  the  act  itself.  The  statutes  of  Kentucky,  allowing 
[  •  325  ]  *  further  time  to  owners  to  survey  their  entries,  is  made 
with  a  different  aspect  It  is  to  save  a  forfeiture  to  the 
government;  and  acts,  imposing  forfeitures,  are  always  construed 
strictly  as  against  the  government,  and  liberally  as  to  the  other  par^ 
ties.    It  is  manifest  that  the  act  meant  to  protect  the  rights  of  infants 
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znA  femes  covert  from  forfeiture  until  three  years  after  the  disability 
sfaoold  be  removed  Yet  if  the  argoment  at  bar  be  correct,  their 
ri^ts  are  completely  gone  in  all  cases  where  they  are  not  the  sole 
and  exclusive  owners.  Such  a  construction  would  materially  impair 
the  apparent  beneficial  intention  of  the  legislature.  If,  on  the  other 
hand,  they  are  authorized  in  such  cases  to  have  their  entries  surveyed 
and  returned,  so  as  to  protect  their  own  joint  interest,  no  reason  is 
perceived  why  imch  survey  may  not  be  justly  held  to  enure  to  the 
benefit  of  all  the  other  joint  owners.  The  courts  of  Kentucky  have 
already  decided  this  question ;  and  held,  that  if  any  one  joint  owner 
be  under  disability,  it  brings  the  entry  within  the  saving  of  the  pro- 
idso,  as  to  all  the  other  owners.  Kennedy  v,  Bruice,  2  Bibb's  Rep, 
371.  This  is  a  decision  upon  a  local  law,  which  forms  a  rule  of  prop- 
erty ;  and  this  court  has  always  held  in  the  highest  respect  decisions 
of  state  courts  on  such  subjects.  We  are  satisfied  it  is  a  reasonable 
interpretation  of  the  statute,  and  upon  principle  or  authority  see  no 
gronnd  for  drawing  it  into  doubt. 

The  title  of  the  plaintiffs  being  established,  it  is  next  to  be  com- 
pared with  the  titles  of  the  respondents.  It  is  conceded  on  all  sides, 
that  none  of  the  titles  of  the  latter  are  of  superior  dignity 
to  that  of  *the  plaintif&,  except  the  title  claimed  under  an  [  *  326  ] 
entry  of  Thomas  Swearingen,  on  a  military  warrant  This 
entry  is  as  follows :  ^^  On  the  26th  of  April,  1780,  Thomas  Swear- 
ingen enters  1,000  acres  in  Kentucky,  by  virtue  of  a  military  warrant, 
for  military  services  performed  by  him  last  war,  on  a  spring  branch 
about  six  miles  a  northeastwardly  course  from  Stoner's  Spring,  to 
indnde  a  tree,  marked  A.  B.  C.  S.  T.  at  the  head  of  said  spring." 
Stoner's  Spring  is  admitted  to  be  a  place  of  notoriety ;  but  the 
marked  tree  and  spring  branch,  instead  of  being  at  the  distance  of 
six  miles,  are  found  at  the  distance  of  four  miles  and  a  half,  and  in 
a  course  not  northeasterly.  The  call  for  a  spring  branch  generally, 
or  for  a  spring  branch,  to  include  a  marked  tree  at  the  head  of  the 
spring,  is  not  a  sufficiently  specific  locative  calL  It  requires  further 
certainty  to  point  out  its  position ;  and  this  is  attempted  to  be  given 
in  the  present  entry  by  the  call  for  course  and  distance.  The  course 
is  not  exact,  and  the  distance  called  for  is  a  mile  and  a  half  from  the 
place  where  the  object  is  to  be  found.  It  is  the  opinion  of  this 
court,  that  it  would  be  unreasonable  to  require  a  subsequent  locator 
to  search  for  the  object  at  so  great  a  distance  from  the  point  laid 
down  in  the  entry ;  and  the  entry  must,  therefore,  be  pronounced  void 
for  uncertainty. 

Marshall,  C.  J.    In  this  case,  I  dissent  from  the  opinion  which 
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has  been  delivered  on  one  point ;  the  validity  of  Austin's  entry.    I 
am  not  satisfied  that  the  call  for  the  buffalo  road  ought  to  be 

discarded  as  immateriaL  It  appears  to  me  to  bear  a 
[  *  327  ]  *  strong  analogy  to  a  call  for  a  marked  tree.     It  is  an  object 

of  notoriety,  distinguishable  from  other  objects,  peculiar  to 
itself,  and  which  would  be  looked  for  by  subsequent  locators.  Find* 
ing  a  buffalo  road  in  the  neighborhood,  the  judgment  would  be 
divided  between  the  call  for  that  road,  and  the  caU  for  course  and 
distance. 

Understanding  that  this  entry  hits  been  determined  in  Kentucky 
to  be  sufficiently  certain,  I  would  have  acquiesced  in  that  decision, 
had  it  not  also  been  stated,  that  the  question  on  its  validity  did  not 
come  before  the  court.  Under  these  circumstances,  we  should,  had 
the  court  thought  the  entry  invalid,  have  suspended  our  opinion  until 
the  case  could  be  inspected.  This  delay  is  rendered  unnecessary 
by  the  opinion  that  the  location  may  be  sustained. 

Decree  affirmed. 

11  W.  441 ;  5  F.  485 ;  6  P.  61,  291 ;  4  H.  853. 


The  Anna  Maria. 

2  W.  327. 

A  suit  by  the  owners  of  captured  property,  lost  through  the  fault  and  negligence  of  the 
/-      c^n  captors,  for  compensation  in  damages. 

The  right  of  visitation  and  search  is  a  belligerent  right  which  cannot  be  drawn  into  ques- 
tion, but  must  be  conducted  with  as  much  regard  to  the  safety  of  the  yessel  detuned,  as  is 
consistent  with  a  thorough  examination  of  her  character  and  voyage. 
[  *S28  ]  *  Detention  after  search,  pronounced  to  be  unjustifiable,  under  the  circumstances  of 

the  case. 
The  value  of  the  captured  vessel,  and  the  prime  cost  of  the  cargo,  with  all  charges,  and  the 
premium  of  insurance,  where  it  has  been  paid,  allowed  in  ascertaining  the  damages. 

Appeal  from  the  circuit  court  for  the  district  of  Maryland. 

The  schooner  Anna  Maria,  belonging  to  citizens  of  the  United 
States,  sailed  from  Alexandria,  on  the  27th  of  September,  1813,  laden 
with  a  cargo  also  belonging  to  American  citizens,  and  bound  to  St. 
Bartholomew's,  a  neutral  island.  On  the  16th  of  October,  the  schooner 
made  the  Virgin  Islands,  where  she  continued,  it  being  calm,  until  the 
19th.     About  midday,  on  the  19th,  light  breezes  sprung  up  from  the 
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eastward,  and  The  Anna  Maria,  as  stated  by  her  master,  was  using  her 
utmost  endeavors  to  make  St  Bartholomew's.  It  appears,  however, 
that  the  vessel  headed  towards  St.  Thomas,  an  island  in  possession 
of  the  British.  In  this  situation  a  sail,  which  proved  to  be  The  Non- 
such privateer,  of  Baltimore,  was  discovered  bearing  east  northeast 
from  them,  which  gave  chase  under  English  colors,  and  soon  overtook 
tiiem.  The  Anna  Maria  was  boarded  about  four  in  the  afternoon, 
and  her  master,  with  all  her  papers,  sent  on  board  The  Nonsuch.  A 
search  for  other  papers  was  commenced  and  continued  for 
•  about  two  hours.  The  boarding  officer,  who  had  appeared  [  *  329  ] 
in  the  disguise  of  a  British  officer,  then  returned  to  The 
Nonsuch,  being  succeeded  by  another  officer,  who  kept  possession  of 
The  Anna  Maria  with  two  men,  and  was  ordered  to  continue  under 
the  lee  of  The  Nonsuch  till  the  succeeding  day,  when  it  was 
intended,  as  alleged,  to  continue  the  search.  The  whole  crew  of 
The  Anna  Maria  were  taken  out,  and,  with  her  master,  put  in  irons. 
The  next  morning,  about  nine,  two  other  vessels  were  descried,  and, 
as  stated  by  the  master  of  The  Anna  Maria,  and  by  one  of  the 
officers  of  the  privateer,  were  chased  by  The  Nonsuch.  In  the  chase 
she  lost  sight  of  The  Anna  Maria,  and  soon  afterwards  fell  in  with 
her.  The  officer,  with  the  two  men  on  board  her,  attempted,  as  they 
say,  to  bring  her  into  the  United  States ;  but,  being  in  want  of  water, 
wood,  and  candles,  they  went  into  St  Jago  del  Cuba,  and  sold  a 
part  of  the  cargo  to  enable  them  to  purchase  these  necessaries.  In 
attempting  to  bring  the  vessel  out  of  port,  she  was  run  aground  and 
injured ;  aft^  which  she  was  sold  with  the  residue  of  her  cargo,  and 
the  proceeds  remained  in  the  hands  of  the  American  consul  for  those 
who  may  be  entitied  to  them. 

The  Nonsuch  soon  afterwards  returned  to  the  United  States,  and  a 
libel  was  filed  by  the  owners  of  The  Anna  Maria  and  cargo,  against 
the  owners  of  The  Nonsuch,  in  the  district  court  of  Maryland, 
claiming  compensation  in  damages  for  the  injury  they  had 
sustained.  This  libel  was  dismissed  by  the  district  *  court,  [  *  330  ] 
and  the  decree  affirmed  by  the  circuit  court;  on  which  the 
cause  was  brought,  by  appeal,  to  this  court 

Swann  and  Harper^  for  the  appellants. 

Winder  and  Jones^  for  the  respondents. 

*  Makshall,  C.  J.,  delivered  the  opinion  of  the   court,  [  *  331  ] 
and  after  stating  the  facts  proceeded  as  follows :  — 

To  sustain  the  claim  of  the  libellants,  the  first  point  to  be  estab- 
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lished  is,  the  fairness  of  the  voyage.  It  being  admitted  that  the 
vessel  and  cargo  were  American,  the  only  inquiry  is,  v^as  The  Anna 
Maria  really  destined  for  a  neutral  port? 

Her  papers  show  that  she  was  destined  for  St  Bartholomew's ;  her 
master  swears  that  he  intended  to  reach  that  port,  and  no  other;  and 
that  he  was  using  his  best  endeavors  to  make  it  when  he  was  stopped 
by  The  Nonsuch. 

The  circumstances,  which  might  create  doubt  respecting  the  truth 
of  this  testimony,  are,  his  situation  and  course  when  descried  by 
The  Nonsuch.  He  was  within  six  or  eight  leagues  of  St  Thomas, 
and  steering  a  course  which  brought  him  nearer  to  that  island.  But 
his  place  is  accounted  for  by  the  current  and  the  calm  which  had 
preceded  his  capture ;  and  his  course  is  stated  by  himself, 
[  •  332  ]  and  his  testimony  is  •  not  contradicted,  to  have  been  cal* 
culated  to  enable  him  to  gain  St  Bartholomew's,  to  the 
leeward  of  which  he  had  fallen.  This  representation  is  supported  by 
the  fact  that,  being  at  the  Virgin  Islands  on  the  16th,  he  might,  by 
availing  himself  of  the  current,  have  reached  St  Thomas  before  he 
was  descried  by  The  Nonsuch.  It  is  also  supported  by  tiie  great 
improbability  of  his  attempting  to  enter  an  enemy's  port  without 
obtaining  a  license,  which  would  have  protected  him  from  hostile 
capture  in  that  port,  as  well  as  on  his  voyage  to  it  That  he  had 
not  a  license  is  proved  not  only  by  his  own  oath,  but  by  the  fact 
that,  although  the  master  and  crew,  as  well  as  the  vessel,  have 
remained  in  possession  of  the  captors,  no  license  has  been  found,  and 
there  is  no  reason  to  believe  that  it  could  have  been  secreted,  and  it 
is  not  probable  that  it  would  have  been  destroyed  on  the  appearance 
of  The  Nonsuch,  since  she  chased  and  boarded  under  British  colors. 

The  v6yage,  then,  must  be  considered  as  entirely  fair.  The  next 
subject  of  inquiry  is,  the  right  to  visit  and  detain  for  search.  This 
is  a  belligerent  right,  which  cannot  be  drawn  into  question.  As 
little  can  it  be  questioned  that  the  situation  of  The  Anna  Maria 
justified  a  full  and  rigorous  search.  But  this  search  ought  to  have 
been  conducted  with  as  much  regard  to  the  rights  and  safety  of  the 
vessel  detained,  as  was  consistent  with  a  thorough  examination  of 
her  character  and  v6yage.     All  that  was  necessary  to  this  object  was 

lawful ;  all  that  transcended  it  was  unlawfoL 
[  •  333  ]  •  When  The  Anna  Maria  was  boarded,  her  master  gave 
a  plain  and  true  account  of  the  character  of  the  vessel  and 
cargo,  which  was  verified  by  the  ship's  papers,  and  which  does  not 
appear  to  have  been  doubted.  But  although  the  vessel  and  cargo 
were  American,  the  trade  might  be  hostile;  and  the  right  to  examine 
fully  into  this  fact  was  complete. 
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.  There  was  no  prevarication  in  the  statements  of  the  master  which 
could  excite  suspicion,  and  the  search  for  other  papers  was  continued 
for  two  hours,  without  intermission.  Although  the  character  of 
British  officers  was  maintained,  nothing  indicating  British  connec* 
tion  in  the  voyage  was  discovered ;  and,  although  the  trunks  were 
broken  open  and  searched,  no  additional  papers  were  found.  It  was 
pressing  the  right  of  search  as  far  as  it  could  bear,  to  determine  on 
repeating  it  the  next  day ;  and  an  inattention  to  the  safety  of  The 
Anna  Maria,  which  only  her  neighborhood  to  the  island  of  St 
Thomas  could  excuse,  longer  to  detain  her.  But  there  is  some  rea- 
son to  doubt  whether  further  search  was  the  real  object  of  this 
detention.  It  does  not  appear  to  have  been  recommenced  at  nine 
the  next  morning ;  and  this  leads  to  the  opinion  that  the  vessel  was 
detained,  not  so  much  to  make  further  search  as  in  the  hope  of  draw- 
ing firom  the  master,  or  some  of  the  crew,  who  were  all  in  irons, 
something  which  might  lead  to  the  condemnation  of  the  vessel  and 
cargo.  This  conduct  must  be  viewed  with  much  lenity  to  be  par- 
doned. But  whatever  excuse  may  be  made  for  the  detention  thus 
fjEir,  none  can  be  given  for  the  transactions  which  remain  to  be 
noticed. 

•Before  the  captain  of  The  Nonsuch  left  The  Anna  [•334] 
Maria,  in  pursuit  of  other  objects,  he  ought  to  have  decided 
either  to  seize  her  €is  prize  or  to  restore  her.  Had  he  seized  her  as 
prize,  her  master,  at  least,  ought  to  have  been  returned  to  her,  and 
her  papers  should  have  been  sealed  and  put  in  possession  of  a  prize 
master.  If  he  determined  not  to  seize  her  as  prize,  her  master  and 
crew  ought  to  have  been  restored,  that  she  might  have  prosecuted 
her  voyage.  No  apology  can  be  made  for  leaving  her  in  the  con- 
dition in  which  she  was  placed.  Stripped  of  her  crew  and  of  her 
pi^rs,  left  in  possession  of  an  officer  and  two  men,  without  orders 
whither  to  proceed,  she  was  exposed  to  dangers;  for  the  loss  result- 
ing from  which,  those  who  placed  her  in  this  situation  must  bo 
responsible.  Had  she  been  regularly  captured,  many  of  the  difficul- 
ties encountered  in  St.  Jago  del  Cuba  might  have  been  avoided ;  had 
she  been  restored,  she  might  and  probably  would  have  reached  her 
port  of  destination  in  safety. 

The  proceedings  of  The  Nonsuch,  after  a  search,  converted  the 
whole  transaction  into  a  wanton  marine  trespass,  for  which  no 
sufficient  excuse  has  been  given. 

However  meritorious  may  have  been  the  services  of  the  private 
armed  vessels  of  the  United  States,  in  the  aggregate,  those  indi- 
viduals who  have  acted  with  this  culpable  disregard  to  the  rights  of 
others,  ought  not  to  escape  the  animadversion  of  the  law.     The  con- 

11  • 
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duct  of  the  officers  of  The  Nonsuch  on  board  The  Anna 
[  *  335  ]  Maria  was  unjustifiably  licentious.   Breaking  *  open  trunks 

when  keys  were  offered  them,  taking  out  the  crew  and  put* 
ting  them  in  irons,  and  leaving  her  in  this  situation,  were  acts  not 
to  be  excused.  The  honor  and  the  character  of  the  nation  are  con- 
cerned  in  repressing  such  irregularities ;  and  the  justice  of  the  court 
requires  that  compensation  should  be  made  for  the  injury  which  the 
libellants  have  sustained. 

The  sentence  of  the  circuit  court  must  be  reversed,  and  the  cause 
remanded  to  the  circuit,  with  directions  to  reverse  the  sentence  of  the 
district  court,  and  to  direct  commissioners  to  ascertain  the  amount  of 
damages  sustained  by  the  libellants ;  in  doing  which,  the  value  of  the 
vessel,  and  the  prime  cost  of  the  cargo,  witii  all  charges,  and  the 
premium  of  insurance,  where  it  has  been  paid,  with  interest,  are  to 
be  allowed.  Out  of  this  decree  must  be  deducted  the  amount  of  the 
proceeds  of  The  Axma  Maria  and  cargo,  unless  the  libellants  shall 
choose  to  abandon  those  proceeds  to  the  defendants. 

Sentence  reversed. 

3  W.  546. 


[  •  336  ]  •  CoLSON  V.  Thompson. 

2  W.  336. 

7  f  /  In  order  to  obtain  a  specific  performance  of  a  contract,  its  terms  shoald  be  so  precise  as  that 

^  C  neither  party  can  reasonably  misanderstand  them. 

If  the  contract  be  yagae  and  uncertain,  or  the  evidence  to  establish  it  be  insufficient,  a  coort 

of  eqaity  will  not  enforce  it,  but  will  leave  the  party  to  his  legal  remedy. 
The  plaintiff,  who  seeks  for  the  specific  performance  of  an  agreement,  mnst  show  that  he 
has  performed,  or  offered  to  perform,  on  his  part,  the  acts  which  formed  the  consideration 
of  the  alleged  undertaking  on  the  part  of  the  defendant. 

Appeal  from  a  decree  of  the  circuit  court  for  the  district  of  Ken- 
tucky.    The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 
Washington,  J.,  delivered  the  opinion  of  the  court 

In  deciding  this  case,  we  are  necessarily  led  to  the  exam- 

[  •  340  ]  ination  of  the  following  questions :    !•  What  *  was  the 

contract  between  these  parties,  the  specific  execution  of 

which  is  sought  to  be  enforced  by  this  bill,  and  how  is  it  proved  ?  2. 
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2L  Has  the  complainant  entitled  himself  to  ask  for  an  execution  of 
ibe  contract,  in  case  the  same  should  be  sufficiently  proved  ? 

The  amended  bill  states  that  the  complainant  received  certain 
land  warrants  from  the  defendant,  with  instructions  to  locate  the  same 
in  Kentucky,  but  that  no  particular  stipulation  was  made  respecting 
the  compensation  which  he  was  to  receive  for  his  services,  except 
that  the  general  custom  of  the  country,  in  similar  cases,  and  the 
general  tenor  of  the  complainant's  conlaracts  with  other  persons  for 
such  services,  were  to  furnish  the  rule  of  compensation  to  be  allowed 
to  him.     This  rule  is  averred  to  be  one  third  of  the  land  located. 

The  defendant,  in  his  answer,  states,  that  no  contract  of  any  sort 
was  entered  into  between  the  complainant  and  himself.  He  even 
denies  that  he  had  any  conversation  with  the  complainant  on  this 
subject  at  any  time  previous  to  the  entry  being  made.  He  states 
that  offers  were  made  to  him  by  other  persons  to  locate  his  warrants 
on  the  terms  mentioned  in  the  bill,  which  he  rejected,  and  that,  in  con- 
sequence of  his  having  understood  that  the  complainant  would  do 
tiie  business  for  a  fair  compensation  in  money,  he  deposited  his  war- 
rants with  his  friend,  Mr.  Webb,  with  a  request  that  he  would 
engage  the  complainant  to  locate  them. 

The  allegations  of  the  biU  in  relation  to  this  contract  are  wholly 
unsupported  by  the  evidence  in  the  cause ;  and,  on  the  other  hand, 
the  answer,  in  relation  to  this  point,  is  strongly  corroborated 
by  the  testimony  •of  Mr.  Peachy;  by  the  uncertainty  of  the  [  *  341  ] 
alleged  usage,  as  to  the  proportion  of  the  land  to  be  allowed 
to  the  locator ;  the  improbability  that  so  loose  a  contract  would  be 
made  so  early  as  the  year  1779,  when  a  usage,  if  any  existed,  must 
necessarily  have  been  recent  and  uQknown,  especially  to  persons 
living  remote  from  Kentucky,  at  that  time  wild  and  unsettled ;  and, 
above  all,  by  the  circumstance,  that  from  the  year  1786,  when  the 
survey  was  made,  under  the  direction  of  another  agent,  no  demand 
of  a  part  of  the  land 'appears  to  have  been  made  by  the  complainant 
until  the  institution  of  this  suit  in  the  year  1794. 

This  defect  in  the  proof  would  seem  to  be  fatal  to  the  pretensions 
of  the  complainant.  The  contract  which  is  sought  to  be  specifically 
executed  ought  not  only  to  be  proved,  but  the  terms  of  it  should  be  so 
precise  as  that  neither  party  could  reasonably  misunderstand  them. 
If  the  contract  be  vague  or  uncertain,  or  the  evidence  to  establish  it 
be  insufficient,  a  court  of  equity  will  not  exercise  its  extraordinary 
jurisdiction  to  enforce  it,  but  will  leave  the  party  to  his  legal 
^medy. 

•But  if  these  objections  could  be  surmounted,  that  which  [  *  342  ] 
jremains  to  be  considered  under  the  second  head  appears  to 
the  court  to  be  conclusive  against  the  appellee. 
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2cL  Has  the  complainant  entitled  himself  to  ask  for  an  execution 
of  the  contract  if  he  had  proved  it  ? 

It  is  very  obvious,  from  the  complainant's  own  showing,  that  the 
contract  between  himself  and  the  defendant,  taken  in  connection 
with  the  alleged  usage,  wbs^  that  the  former  should  not  only  make 
the  entry,  but  should  also  cause  the  same  to  be  surveyed  under  his 
direction  and  superintendence.  It  was  the  entry  and  the  survey 
which  constituted  the  location  in  the  contemplation  of  the  parties, 
and  formed  the  real  consideration  for  which  the  allowance  of  a  part 
of  the  land  to  the  locator  was  to  be  made.  The  complainant  states^ 
in  his  bill,  that  the  owner  of  the  warrants  was  bound  by  the  usage 

not  only  to  make  this  allowance,  but  was  also  to  furnish  all 
[.*  343  ]  the  *  money  necessary  for  locating  and  surveying  the  land, 

and  he  endeavors  to  excuse  himself  for  not  having  caused 
a  survey  to  be  made.  Now,  if  the  mere  making  of  the  entry  amount- 
ed to  a  full  performance  of  the  contract  on  the  part  of  the  locator, 
any  stipulation  with  the  same  person  for  the  expenses  attending  the 
survey  would  have  been  idle  and  unnecessary.  But  the  evidence  of 
Isaac  Shelby,  upon  this  point,  is  conclusive.  He  states,  that  the 
usual  compensation  to  a  locator  was  one  third  of  the  land  for  locat- 
ing and  directing  the  survey. 

If  this,  then,  be  the  contract,  as  alleged  by  the  complainant  him- 
self, in  what  manner  has  he  performed  his  part  of  it  ?  In  the  first 
place,  the  entry  was  made,  not  by  him,  but  by  Isaac  Shelby,  under 
some  agreement  which  is  not  disclosed  in  the  bill,  nor  proved  by  any 
testimony  in  the  cause.  In  the  next  place,  it  does  not  appear  that, 
from  the  year  1780,  when  this  entry  was  made,  the  complainant 
made  one  effort  to  have  the  entry  surveyed ;  but  the  defendant,  after 
wasting  about  six  years,  was  compelled  to  employ  another  agent  to 
have  that  service  performed. 

How  does  the  complainant  excuse  himself  for  the  breach  of  his 
contract  in  this  respect  ?  He  alleges,  that  he  was  prevented  during 
all  that  time  by  Indian  hostility,  which  rendered  it  troublesome  and 
dangerous  to  make  surveys  in  the  part  of  the  country  where  this 
entry  was  made.     This  assertion  is  not  proved  by  a  single  witness, 

except  Thomas  Allen,  who  deposes,  that  from  1780  to  1789, 
[  •  344  ]  he  believes  it  was  difficult  to  get  any  persons  to  risk  •their 

lives  in  making  surveys  on  the  Ohio,  towards  the  Yellow 
Bank,  except  for  high  wages,  as  he  has  been  informed.  Now,  even 
if  this  witness  had  positively  proved  the  point  for  which  he  was 
examined,  still,  his  testimony  could  not  avail  the  complainant,  since 
he  admits,  that  for  high  wages  men  could  have  been  procured  to 
perform  the  service ;  and  those  wages,  it  was  incumbent  on  the  com- 
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plainant,  who  claims  no  less  than  between  8  and  9,000  acres  of  this 
land,  to  pay.  The  difficulty  and  expense  which  would  have  attend- 
ed his  endeavors  to  perform  this  part  of  his  contract,  afford  no 
excuse  for  his  breach  of  it,  even  if,  in  a  case  like  this,  any  excuse 
could  be  admitted.  But  what  is  conclusive  as  to  this  point  is,  that 
the  entry  was  in  fact  surveyed  in  1786,  without  any  danger  or  diffi- 
culty, so  far  as  the  record  informs  us. 

The  complainant  alleges,  that  he  was  always  ready  and  willing, 
whenever  he  might  have  been  called  upon  for  that  purpose,  to  show 
the  beginning  and  other  calls  of  the  entry,  and  to  give  the  necessary 
directions  to  the  surveyor.  This  allegation  is  positively  denied  in 
the  answer,  which  states  that  the  complainant  declined  making  or 
attending  to  the  survey,  and  that  he  advised  the  defendant  to  employ 
some  other  person  to  do  the  business. 

Thus  it  appears,  that  the  complainant  has  failed  not  only  to  prove 
the  contract  stated  in  the  bill,  but  also  his  performance  of  those  acts 
which  formed  the  consideration  of  the  alleged  promise  on  the  part 
of  the  defendant. 

•  The  decree  must,  therefore,  be  reversed,  and  the  bill  dis-  [  *  345  ] 
missed  with  costs. 

Decree  reversed. 


The  Eleanor.    Donnell,  Claimant 

2  W.  345. 

Tbe  commander  of  a  squadron  is  liable  to  individaals  for  the  trespasses  of  those  under  his 
eommand,  in  case  of  positive  or  permissive  orders,  or  of  aetnal  presence  and  cooperation. 

Where  a  capture  has  actnally  taken  place,  with  the  assent,  express  or  implied,  of  the  com- 
mander of  a  squadron,  the  prize-master  may  be  considered  as  a  bailee  to  the  use  of  the 
whole  squadron,  who  are  to  share  in  the  prize-money,  and  thus  the  commander  may  be 
made  responsible;  but  not  so  as  to  mere  trespasses,  unattended  with  a  conversion  to  the 
use  of  the  squadron. 

The  commander  of  a  single  ship  is  responsible  for  the  acts  of  those  under  his  command;  as 
are,  likewise,  the  owners  of  privateers  for  the  conduct  of  the  commanders  appointed  by 


To  detain  for  examination,  is  a  right  which  a  belligerent  may  exercise  over  every  vessel, 

except  a  national  vessel,  which  he  meets  with  on  the  ocean. 
The  principal  right  necessarily  carries  with  it  all  the  means  essential  to  its  exercise ;  among 

tiiese,  may,  sometimes,  be  included  the  assumption  of  the  disguise  of  a  friend  or  an  ene- 

my,  which  is  a  lawful  stratagem  of  war. 
li,  in  consequence  of  the  use  of  this  stratagem,  the  crew  of  the  vessel  detained 

abandon  their  duty  before  they  *are  actually  made  prisoners  of  war,  and  the  [*346l 

vessel  is  thereby  lost,  the  captors  are  not  responsible. 
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Whenever  an  officer  seizes  a  vessel  as  prize,  he  is  bound  to  commit  her  to  the  care  of  a 
competent  prize-master  and  crew ;  not  because  the  orig:inal  crew,  when  left  on  board,  (in 
the  case  of  a  seizure  of  the  vessel  of  a  citizen,  or  neutral,)  are  released  finom  their  duty 
without  the  assent  of  the  master,  but  from  the  want  of  a  right  to  subject  the  captured 
crew  to  the  authority  of  the  captor's  officer. 

But  this  rule  does  not  extend  to  the  case  of  a  mere  detention  for  examination,  which  the 
commander  of  the  cruising  vessel  may  enforce  by  orders  from  his  own  quarter^edc,  aad 
may,  therefore,  send  an  officer  on  board  the  vessel  detained,  in  order  more  conveniently 
to  enforce  it,  without  taking  the  vessel  out  of  the  possession  of  her  own  officers  and 
crew. 

The  modem  usages  of  war  authorize  the  bringing  one  of  the  principal  officers  of  the  vessel 
detained,  op.  board  the  belligerent  vessel,  with  the  papers  for  examination. 

Appeal  firom  the  circuit  court  for  the  district  of  Massachusetts. 

This  schooner,  with  her  cargo,  the  property  of  the  claimant,  on  a 
voyage  from  Baltimore  to  Bordeaux,  fell  in  with  The  President  and 
Congress  frigates,  on  the  night  of  the  16th  October,  1813. 

Commodore  Rodgers  was  the  commander  of  The  President  frigate, 
and  the  commodore  and  commander  of  the  squadron  composed  of 
those  two  ships,  then  in  company.  Captain  Smith,  deceased,  and 
charged  in  the  libel  as  a  codefendant,  commanded  The  Congress. 

On  The  Eleanor  being  discovered  by  the  two  frigates,  she  was 
chased  by  The  Congress,  and  overhauled.  The  President  stood  on 
hex  course,  being  out  of  sight  at  the  time  she  was  overhauled,  and 
when  she  was  subsequently  dismasted,  and  so  continuing 
[  •  347  ]  until  the  signal-guns  were  fired  from  the  schooner.  •The 
master,  supercargo,  and  the  officers  and  crew  of  The  Elean- 
or, on  seeing  the  frigates,  considered  them  British  cruisers,  and  when 
they  found  she  could  not  escape  them,  concluded  they  were  captured 
by  the  enemy.  This  produced  a  very  general  determination,  on  the 
part  of  the  crew,  to  take  no  further  concern  in  the  navigation  of  the 
schooner.  When  boarded  by  lieutenant  Nicholson  of  The  Congress, 
the  schooner  was  in  the  state  of  confusion  to  be  expected  from  such 
a  determination.  He  ordered  the  master  to  take  one  of  his  mates, 
and  his  papers,  and  go  on  board  the  frigate.  The  captain,  after 
giving  some  orders  to  his  second  mate  to  adjust  the  sails  of  the 
schooner,  which  were  not  complied  with,  went  with  his  first  mate 
and  papers,  in  the  frigate's  boa^  to  The  Congress.  Lieutenant  Nich- 
olson, on  being  asked  by  a  boy  what  frigate  it  was,  said  it  was  The 
Shannon;  immediately  afterwards  he  undeceived  the  supercargo, 
whom  he  recognized  as  an  old  acquaintance,  but  said  he  was  ordered 
not  to  make  himself  known,  and,  therefore,  requested  the  supercargo 
not  to  disclose  it.  Upon  endeavoring  to  restore  order,  and  to  provide 
for  the  safe  navigation  of  the  schooner,  he  could  get  no  assistance 
from  the  crew,  (who  refused  to  obey  his  orders,  considering  him  a 
British  officer,)  except  from  the  second  mate,  and  on  observing  this. 
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he  disclosed  the  name  of  the  frigate,  and  he,  the  supercargo,  and 
the  mate,  assmring  the  crew  they  were  not  prisoners,  endeavored 
to  prevail  on  them  to  retom  to  their  duty;  they  persisted  in  refusing; 
in  consequence  of  which  (the  sea  being  tempestuous,  and 
the  weather  squally)  a  flaw  struck  *the  vessel  and  both  her  [  *  348  ] 
masts  went  ov6r.  Lieutenant  Nicholson,  the  mate,  and 
stipercai^o,  endeavored  to  save  the  vessel,  but  the  crew  would  not 
obey  either  of  them.  She  was  afterwards  assisted,  as  far  as  possible, 
by  the  frigates,  but  finally  abandoned  and  lost. 

The  libel  was  filed  against  Commodore  Bodgers,  and  Captain 
Smith,  alleging  that  the  loss  of  said  vessel  and  cargo  was  owing  "  to 
the  deception  unlawfully  practised  on  her  crew  by  the  oflicers  of  the 
said  squadron,  and  through  the  want  of  care,  inattention,  and  gross 
negligence  of  the  officer  of  said  frigate  Congress,  in  the  navigating 
said  schooner,  of  which  he  had  taken,  and  then  had  command,"  and 
praying  for  a  monition  against  them  to  proceed  to  adjudication,  or  to 
show  cause  why  restitution  in  f  alue  should  not  be  decreed. 

The  district  court  considered  this  allegation  supported  by  the  proof, 
and  that  Commodore  Rodgers  was  answerable,  as  commander  of  the 
squadron,  and  decreed  against  him  for  forty-three  thousand  two 
hundred  and  fifty  dollars,  the  value  of  said  vessel  and  cargo.  The 
circuit  court  affirmed  the  decree  pro  forma^  and  thereupon  the  cause 
was  brought,  by  appeal,  to  this  court.  After  the  filing  of  the  Ubel, 
and  before  the  decree  in  the  district  court,  the  death  of  Captain 
Smith,  which  had  intervened,  was  suggested  on  the  record. 

Key  and  JoneSy  for  the  captors. 

2).  jB.  Ogden  and  Harper^  contra. 

•Johnson,  J.,  delivered  the  opinion  of  the  court  [  *  355  ] 

This  case  presents  two  questions,  1st.  Are  the  appellees 
entitled  to  recover  ? 

•2.  Does  their  right  of  recovery  extend  to  the  commander  [  *  356  ] 
of  the  squadron  ? 

In  whatever  view  the  case  be  considered,  it  is  one  of  extreme 
hardship ;  both  the  claim  and  the  defence  are  founded  in  the  most 
rigid  principles  of  the  stridum  jus  ;  and  it  is  impossible  not  to  regret 
if  the  libellant  have  no  means  of  indemnity,  or  if  that  indemnity 
should  be  exacted' of  men  whose  characters  and  conduct  were  so  far 
above  all  imputation  of  malice  or  oppression.  Nor  can  this  court 
altogether  close  its  feelings  against  the  claims  to  protection,  of  that 
navy  which  has  so  nobly  protected  the  reputation  of  the  country. 
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Yet  we  mistake  the  character  of  the  men  who  constitute  it,  if  they 
would  not  be  among  the  first  to  declare  the  government  unworthy  of 
their  skill  and  valor,  in  which  the  rights  of  the  meanest  individual 
were  not  as  much  an  object  of  earnest  solicitude,  as  the  rights  of  those 
whom  their  country  delights  most  to  honor.  Whether  the  com- 
mander of  a  squadron  be  liable  to  individuals  for  the  trespasses  of 
those  under  his  command,  is  a  question  on  which  it  would  be  equally 
incorrect  to  lay  down  a  general  proposition  either  negatively  or 
affirmatively.  In  case  of  positive  or  permissive  orders,  or  in  case 
of  actual  presence  and  cooperation,  there  could  not  be  a  doubt  of  his 
liability.  But  on  the  other  hand,  when  we  consider  the  partial  inde- 
pendence of  each  commander  of  a  vessel,  and  that  the  association  is 
not  a  subject  of  contract,  but  founded  on  the  orders  of  their  govern- 
ment, which  leave  them  no  election,  it  would  be  dangerous 
[  *  357  ]  indeed,  and  dampening  to  the  ardour  of  enterprise,  to  *  tram- 
mel a  commander  with  fears  of  liability,  where  it  is  not 
possible,  from  the  nature  of  the  ser^ce,  and  the  delicate  rules  of 
etiquette,  for  him  always  to  direct  or  control  the  actions  of  those 
under  his  command.  We  feel  no  inclination  to  extend  the  principle 
of  constructive  trespass,  and  will  leave  each  case  to  be  decided  on 
its  own  merits  as  it  shall  arise.  Where  a  capture  has  actually  taken 
place  with  the  assent  of  the  commodore,  express  or  implied,  the 
question  of  liability  assumes  a  different  aspect;  and  the  prize-master 
may  be  considered  as  bailee  to  the  use  of  the  whole  squadron  who 
are  to  share  in  the  prize  money.  To  this  case  there  is  much  reason 
for  applying  the  principle,  that  qui  sentit  commodum  sentire  debet  et 
onus ;  but  not  so  as  to  mere  trespasses  unattended  with  a  conversion 
to  the  use  of  the  squadron. 

The  case  of  the  commander  of  a  single  ship  varies  materially  from 
that  of  the  commander  of  a  squadron,  and  the  rigid  rules  of  liability 
for  the  acts  of  those  under  our  command  may,  with  more  propriety, 
be  applied  to  him.  The  liability  of  the  owners  of  a  privateer  for  the 
acts  of  their  commanders  has  never  been  disputed.  And  it  is  because 
they  are  left  at  large  in  the  selection  of  a  commander,  and  are  not 
permitted  to  disavow  his  actions  as  being  unauthorized  by  them.  So, 
in  the  case  of  a  commander  of  a  ship,  the  absolute  subordination  of 
every  officet  to  his  command  attaches  to  him  the  imputation  of  the 
marine  trespasses  of  his  subalterns  on  the  property  of  individuals, 
when  acting  within  the  scope  of  his  commands.  Orders  even  giving 
a  discretion  to  a  subordinate,  in  such  cases,  is  no  more 
{  *  358  ]  *  than  adopting  his  actions  as  the  actions  of  the  com- 
mander; and  placing  him  in  a  command  which  requires 
skill,  integrity,  or  prudence,  makes  the  commander  the  pledge  to  the 
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individual  for  his  competence  to  discharge  the  duties  of  the  under- 
taking. 

With  these  views  of  the  subject  we  should  have  found  no  diflSculty 
in  deciding  on  the  liability  of  Captain  Smith,  of  The  Congress,  had 
he  been  a  party  to  this  libel,  and  the  facts  of  the  case  had  made  out 
a  marine  trespass  in  himself,  or  in  Lieutenant  Nicholson,  or  a  want 
of  competence  or  due  care  in  the  latter  to  discharge  the  command 
assigned  him.  But  we  are  of  opinion  that  no  one  act  is  proven  in 
the  case  which  did  not  comport  with  the  fedr,  honorable,  and  reason- 
able exercise  of  the  rights  of  war.  To  detain  for  examination  is  a 
right  which  a  belligerent  may  exercise  over  every  vessel,  not  a  national 
vessel,  that  he  meets  with  on  the  ocean.  And  whatever  may  be  the 
injury  that  casually  results  to  an  individual,  from  the  act  of  another 
while  pursuing  the  reasonable  exercise  of  an  established  right,  it  is 
his  misfortune.  The  law  pronounces  it  damnum  absque  injuria^  and 
the  individual  from  whose  act  it  proceeds,  is  liable  neither  at  law  nor 
in  the  forum  of  conscience.  And  the  principal  right  necessarily 
carries  with  it  also  all  the  means  essential  to  its  exercise.  Thus,  in 
the  present  case,  a  vessel  must  be  pursued  in  order  to  be  detained  for 
examination.  But  if  in  the  pursuit,  she  had  been  dismasted,  and 
upset  or  stranded,  or  run  on  shore  and  lost,  it  would  have  been  an 
unfortunate  case,  but  the  pursuing  vessel  would  have  stood 
acquitted.  The  counsel  in  argument  *  have  not  denied  the  [  *  359  ] 
general  doctrine,  but  have  endeavored  to  show  that  the 
connnander  of  The  Congress  had  unreasonably  exercised  the  right 
of  detention. 

1st.  By  the  deception,  in  passing  himself  off  for  an  enemy,  thereby 
reducing  the  crew  to  a  state  of  insubordination. 

2d.  By  taking  out  both  the  master  and  the  mate,  and  thus  remov- 
ing the  possibility  of  bringing  the  seamen  back  to  their  duty. 

3d.  By  divesting  the  master  of  his  command,  without  putting  a 
competent  crew  on  board  to  navigate  her. 

On  the  first  of  these  grounds,  it  is  only  necessary  to  remark,  that, 
to  assume  the  guise  of  a  friend  or  an  enemy,  is,  in  legitimate  war- 
fare, an  act  the  most  familiar  and  frequent  in  its  occurrence.  It  is 
so  ordinary  a  ruse  de  guerrey  that  it  ought  rather  to  be  expected  than 
the  display  of  real  colors.  And,  innumerable  cases  that  have  come 
before  this  court  prove  that,  in  the  actual  state  of  things  during  the 
late  war,  it  became  as  necessary  to  practise  the  deception  upon  our 
citizens  as  upon  a  neutral  or  an  enemy.  We,  therefore,  see  nothing 
reprehensible  in  this.  But  on  what  ground  could  the  crew  assume 
the  right  of  judging  for  themselves  on  this  subject,  and  of  abandoning 
their  duty  before  they  were  actually  made  prisoners  ?     Suppose  the 

VOL.  IV.  12 
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frigate  had  been  an  enemy,  it  did  not  follow  that  their  vessel  must  be 
made  prize,  and  they  were  unquestionably  unpardonable  in  aban- 
doning their  duty  ?  Their  doing  so  was  by  no  means  a 
[•360]  necessary  consequence  •of  ordering  their  ofi^cers  on  board 
the  frigate,  nor  ought  the  captain  of  The  Congress  to  have 
anticipated  such  a  state  of  things,  as  their  vessel  was  reduced  to,  by 
their  misconduct.  They  were  bound  to  obey  the  second  mate  in  the 
absence  of  their  other  officers ;  and  if  they  had  done  so  this  mis- 
fortune would  not  have  happened.  So  far  from  actually  divesting 
him  of  his  command,  it  appears  that  Nicholson's  orders  were  ad- 
dressed to  him,  and  only  addressed  to  the  men  to  try  his  per- 
sonal influence  in  bringing  them  to  order. 

To  the  second  and  third  grounds,  the  attention  of  this  court  has 
been  drawn  with  peculiar  force.  Either  of  them  appeared  to  be  an 
irregularity,  which  the  reasonable  exercise  of  the  right  of  search  did 
not  strictly  justify.  But,  upon  a  close  examination  of  the  testimony, 
we  are  of  opinion  that  neither  of  those  grounds  is  supported  by 
the  evidence.  It  is  true,  that  both  the  master  and  first  mate  were 
taken  on  board  the  frigate,  and  the  master  and  supercargo  say  they 
were  both  ordered  on  board.  But  Nicholson,  the  boarding  officer, 
who  certainly  knew  best  what  orders  he  gave,  swears  that  he  ordered 
the  master  to  go  on  board  with  "  one  of  his  mates,"  thus  leaving  it 
to  his  election  to  choose  between  them ;  he  further  swears,  that  thpse 
were  the  orders  he  received  from  the  captain.  And  there  is  a  fact  in 
the  case,  which  makes  it  probable  that  the  master  of  the  schooner 
himself  called  on  the  first  mate  to  attend  him,  for  at  that  time  the 
second  mate  was  stationed  at  the  bow,  in  charge  of  sinking 
[•361]  certain  dispatches,  in  case  of  capture.  Had  the  •master 
remonstrated  against  taking  his  first  mate  along  with  him, 
he  would  have  doiie  his  duty,  and  perhaps  saved  his  vessel.  On 
the  third  point,  it  is  unquestionably  true,  that,  whenever  an  officer 
seizes  a  vessel  as  prize,  he  is  bound  to  commit  her  to  the  care  of  a 
competent  officer  and  crew.  Not  that  the  original  crew,  when  left 
on  board,  in  case  of  seizure  of  the  vessel  of  a  citizen  or  neutral,  are 
released  from  their  duty  without  the  assent  of  the  master ;  for  they 
are  bound  to  attend  the  vessel,  as  she  may  be  discharged,  and  pursue 
her  original  destination.  But  the  obligation  to  man  the  prize,  results 
firom  the  want  of  a  right  to  subject  the  crew  of  the  captured  vessel 
to  the  authority  of  his  own  officer.  If,  then,  this  vessel  had  been 
seized  as  prize,  and  no  one  put  on  board  but  the  prize-master,  without 
any  undertaking  of  the  original  ship's  company  to  navigate  her 
under  his  orders,  it  is  very  questionable  whether  the  appellants  would 
not  have  been  liable  for  any  loss  that  followed,  from  the  insubordi- 


FEBBUART  TEEM,  1817.  185 

Inglee  v.  Coolidge.    2  W. 

nation  of  the  crew.  For  after  capture,  as  before  observed,  the  prize- 
master  becomes  the  bailee  of  the  squadron,  who  are  to  share  in  the 
partition  of  the  proceeds. 

But  we  are  of  opinion  that  this  was  a  mere  case  of  detention  for 
search ;  that  the  vessel  was  never  actually  taken  out  of  possession 
of  her  own  officers ;  that  the  captain  of  The  Congress  had  a  right  to 
detain  the  vessel  by  orders  from  his  own  quarter-deck,  and  that  the 
officers  of  the  schooner,  at  their  peril,  were  bound  to  obey ;  that 
Lieutenant  Nicholson  was  left  on  board  for  no  other  purpose  than  to 
enforce,  in  a  more  convenient  mode,  the  observance,  on  - 
their  *  part,  of  the  duty  w^hich  the  rights  of  war  authorized  [  *  362  ] 
the  frigate  to  exact  of  her.  And  all  the  misfortunes  which 
followed  resulted  to  the  appellees  from  the  fault  or  folly  of  their  own 
crew. 

One  argument,  insisted  on  at  the  bar,  it  is  proper  for  this  court  to 
notice  before  we  conclude.  It  was  contended,  that  the  master  of 
The  Eleanor  ought  not  to  have  been  removed  from  his  vessel ;  that 
the  right  of  search  only  authorized  the  sending  of  an  officer  on  board 
to  examine  her  papers.  But  we  think  otherwise.  The  modem 
usages  of  war  authorize  the  bringing  of  one  of  the  principal  officers 
on  board  the  cruising  vessel,  with  his  papers,  for  examination.  To 
divest  her  of  both  her  principal  officers,  without  putting  on  board 
her,  for  the  time,  a  competent  officer  and  crew,  would  certainly  be 
iiregular.  But  it  is  for  the  interest  of  the  commercial  world,  that 
the  investigation  should  be  made  by  the  commander  himself,  and  not 
left  to  any  subordinate  officer.  In  that  case,  it  would  be  absurd  to 
require  of  tiie  commander  of  the  commissioned  vessel  to  quit  his 
command,  for  the  purpose  of  making  the  necessary  examinations. 

We  are,  upon  the  whole,  of  opinion,  that  the  court  below  erred; 
that  the  decree  must  be  annulled,  and  the  libel  dismissed. 
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^  p.  --'  ' 

a  W.  368.  YT!    '^r^'T 

I /)~P.    -T     . 
No  writ  of  error  lies  to  the  highest  court  of  law  or  equity  of  a  state  court,  under  the  %h^  ^  7^  %  J^ 

section  of  the  Judidaiy  Act  of  1789,  (1  Stats,  at  Lai^  85,)  unless  there  is  somethiug  ^.  '/>  :''j- 

appaitni  on  the  record,  bringing  the  case  within  the  appellate  jurisdiction  of  this  court    ',  ^U  c   *^ 

The  report  of  the  judge  who  tries  the  cause  at  nisi  prius,  containing  a  statement  of  ihe.y^/y  ^  ^^  ^ 

facts,  is  not  to  be  considered  as  a  part  of  the  record ;  the  judgment  being  rendered  npoity?^//,  ^    . 

a  general  rerdict,  and  the  report  being  mere  matter  in  jkus  to  regulate  the  discretion  of 'V.  \^'  A,.  ^  .,  ^ 

the  court  as  to  the  propriety  of  granting  a  new  trial,  the  writ  of  error,  in  such  a  case,  will  c\s    f .  ^  ^ 

be  dismissed.  >    /  /         ^  ^  ''' 
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This  was  a  writ  of  error  upon  a  judgment  of  the  supreme  judicial 
court  of  Massachusetts,  rendered  in  an  action  of  assumpsit.  The 
declaration  contained  three  counts,  to  which  the  general  issue  was 
pleaded,  and  upon  two  of  these  counts  the  jury  found  a  general  ver- 
'  diet  for  the  defendant,  (the  plaintiff  in  error,)  and  upon  the  third 
count  a  general  verdict,  with  damages  for  the  original  plaintiff.  The 
cause  was  then  continued,  as  the  record  states,  <^  for  the  opinion  of 
the  whole  court  upon  the  law  of  the  case,  as  reported  by  the  judge 
who  tried  the  same."  At  a  subsequent  term,  judgment  was  rendered 
by  the  whole  court  for  the  plaintiff,  upon  the  verdict  found  in  his 
favor.  The  report  of  the  judge  who  tried  the  cause  came  up  in  the 
record  annexed  to  the  writ  of  error,  with  other  proceedings  and 
exhibits  in  the  cause. 

O,  SuUivcm^  iot  the  plaintiff  in  error. 

Webster^  contrk 

Story,  J.,  delivered  the  opinion  of  the  court,  and  after  stating  the 
case,  proceeded  as  follows :  — 
[  *  368  ]  *  A  motion  has  been  made  to  dismiss  the  writ  of  error,  upon 
the  ground  that  there  is  nothing  apparent  upon  the  record 
which  brings  the  ccuse  within  the  appellate  jurisdiction  of  this  courts 
under  the  25th  section  of  the  Judiciary  Act  of  1789.  It  is  qonceded, 
on  all  sides,  that  this  is  entirely  correct,  unless  the  report  of  the  judge 
who  tried  the  cause,  which  contains  a  statement  of  the  fietcts,  is  to 
be  considered  as  a  part  of  the  record.  And  we  are  unanimously  of 
opinion  that  it  cannot  be  so  considered.  It  is  not  like  a  special  ver« 
diet  or  a  statement  of  facts  agreed  of  record,  upon  which  the  court 
is  to  pronounce  its  judgment  The  judgment  is  rendered  upon  a 
general  verdict,  and  the  report  is  mere  matter,  inpais^  to  regulate  the 
discretion  of  the  court  as  to  the  propriety  of  granting  relief,  or  sus- 
taining a  motion  for  a  new  trial 

The  writ  of  error  must,  therefore,  be  dismissed. 

Wheatonj  for  the  defendant  in  error,  moved  for  costs. 

[Marshall,  C.  J.    The  court  does  not  give  costs  where  a  cause 
is  dismissed  for  want  of  jurisdiction.] 

Writ  of  error  dismissed^  without  costs. 

2  p.  380;  10  p.  368 ;  12  P.  102 ;  16  P.  291. 
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IVFCluny  V.  Sillman. 

2  W.  369. 

Hiis  coart  has  not  jurisdiction  to  issne  a  writ  of  mandamua  to  the  register  of  a  land-office  of  /^  /•  ^' 
the  United  States,  oommanding  him  to  enter  the  application  of  a  party  for  certain  tracts  /;?  7^  '^ 
of  land,  which  mandanuu  had  been  refhsed  bj  the  supreme  court  of  the  State  of  Ohio, 
iq>on  a  submission,  bj  the  register,  to  the  jurisdiction  of  that  court,  being  the  highest 
court  of  law  or  equity  in  that  State. 

Barper  moved  for  a  numdamus  in  ihis  cause,  to  the  defendant,  as 
register  of  the  land*office  of  the  United  States,  at  Zanesville,  in  the 
State  of  Ohio,  commanding  him  to  enter  the  application  of  the  plain* 
tiff,  for  certain  tracts  of  land,  according  to  the  provisions  of  the  9th 
section  of  the  act  of  congress,  of  the  10th  May,  1800,^  entitled,  "An 
act  providing  for  the  sale  of  the  lands  of  the  United  States,  in  the 
tendtory  of  the  United  States,  northwest  of  the  Ohio,  and  above  the 
month  of  Kentucky  River/'  A  rule  to  show  cause  had  been  obtained 
in  the  supreme  court  of  the  State  of  Ohio,  (being  the  highest  court 
of  law  or  equity  of  that  State ;)  whereupon  the  defendant  appeared, 
and  excepted  to  the  jurisdiction  of  the  court ;  but  this  plea  was 
afterwards  waived,  and  a  case  agreed  between  the  parties,  on  which 
the  court  ordered  the  rule  to  be  discharged. 

Barper  now  moved  for  a  numdamtis  to  issue  from  this 
•  court,  upon  the  ground  that  the  case  was  within  the  appel-  [  *  370  ] 
late  jurisdiction  of  the  court  under  the  equity  of  the  Judi- 
ciary Act  of  1789 ;  ^  that,  although  the  court  had  determined  that  it 
had  no  original  jurisdiction  to  issue  writs  of  mcmdamus  to  persons 
holding  office  under  the  authority  of  the  United  States,  yet  it  might 
have  an  appellate  jurisdiction  to  issue  a  mandamus  to  such  persons, 
where  it  had  been  refused  by  the  highest  court  of  law  or  equity  of  a 
State,  in  a  case  drawing  in  question  the  validity  of  a  statute  of,  or 
an  authority  exercised  under,  the  United  States, 

The  motion  was  denied  by  the  court 

Motion  denied. 

12  P.  524 ;  14  P.  599. 

1  2  Stats,  at  Large,  77.  ^  i  stats.  at  Large,  78. 

12* 
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The  London  Packet.    Merino,  Claimant. 

S  W.  871. 

It  IB  the  practice  of  this  court,  in  priie  canses,  to  hear  the  cause,  in  the  first  instance, 
[  *372  ]     upon  Uie  evidence  transmitted  from  the  drcoit  *  court,  and  to  decide  upon  that 

evidence  whether  it  is  proper  to  allow  farther  proof. 
Affidavits  to  be  used  as  further  proof  in  causes  of  admiralty  and  maritime  jurisdlctian  in 
this  court,  must  be  taken  under  a  commission. 

In  the  argoment  of  this  cause.  Winder^  for  the  claimant,  stated, 
that  there  was  an  affidavit  annexed  to  the  record,  which  was  taken 
under  the  order  for  further  proof,  in  the  court  below,  but  which,  not 
arriving  until  after  the  decree  of  condemnation  was  pronounced,  was 
ordered  by  the  circuit  court,  to  be  transmitted,  de  bene  esscj  tot  the 
consideration  of  this  court  He  further  stated,  that  he  had  additional 
proofs,  taken  since  that  time,  to  be  used  in  this  court ;  and  he  asked 
whether  he  should  now  be  permitted  to  read  these  proofs,  in  order  to 
show  what  was  the  nature  of  the  evidence  which  existed,  to  dear 
away  any  former  doubts  in  the  cause. 

[Marshall,  C.  J.  The  court  is  of  opinion,  that  the  affidavit  trans- 
mitted from  the  circuit  court  may  be  now  read.  But  as  to  the  new 
proof  now  offered  by  the  claimant,  it  is  the  practice  of  this  court  to 
hear  the  cause  in  tiie  first  instance,  upon  the  evidence  transmitted 
from  the  circuit  court,  and  to  decide  upon  that  evidence  whether  it 
is  proper  to  allow  further  proof.  The  new  proof  cannot,  therefore, 
be  now  read ;  but,  as  the  opposite  party  wishes  it,  the  counsel  may 
state  the  nature  of  the  proof,  though  not  the  contents 
[*373]  thereof  in  detail.  If  the  *ca8e  shall  ultimately  appear 
entitled  to  further  proof,  an  order  will  be  made  for  that 
purpose.] 

Further  proof  was  ordered  in  the  cause. 

D.  B.  Ogderiy  tor  the  claimant,  offered  to  read  affidavits  as  further 
proof,  which  had  not  been  taken  under  a  commission.  But  they 
were  rejected  by  the  court;  the  cause  was  continued  to  the  next 
term ;  and  the  further  proof  ordered  to  be  taken  under  a  commission, 
according  to  the  rule  of  court  of  the  present  term. 

Cause  continued. 
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Lenox  et  oL  v.  Roberts. 

2  W.  878. 

Where  all  llie  property  of  the  late  Bank  of  the  United  States  had  been  assigned  by  a  general  ^7?  >y  v  ^ 
assignment  in  trust  to  assignees,  for  the  porpose  of  liquidating  its  affairs,  it  is  dear  that  a/ef//  ^/^ 
suit  in  equity  may  be  maintained  by  the  assignees  against  the  parties  to  the  notes.  /^//-  -V  ^ '' 

A  demand  of  payment  of  a  promissory  note  most  be  made  of  the  maker,  on  the  /  ^7  ^  . .        t 

last  day  of  grace;  and  w)iere  the  indorser  resides  in  a  *  different  place,  notice  of  [  *374  ] 
the  default  of  the  maker  should  be  put  into  the  post-offioe  early  enough  to  be 
sent  by  the  mail  of  the  succeeding  day. 

This  was  a  suit  in  chancery,  brought  by  the  appellants  against 
the  respondent,  in  the  circuit  court  of  the  District  of  Columbia.  The 
complainants,  in  their  bill,  stated  that  the  president,  directors,  and 
company  of  the  Bank  of  the  United  States,  by  their  deed,  assigned 
to  Thomas  Willing,  John  Perot,  and  James  S.  Cox,  their  executors, 
administrators,  and  assigns,  all  and  singular  the  mortgages,  judg- 
ments, suits,  bonds,  bUls,  notes,  debts,  securities,  contracts,  goods, 
chattels,  money,  and  effects,  whatsoever,  due  or  belonging  to  the 
bank;  together  with  all  the  ways,  means,  and  remedies,  for  the 
recoyery  of  the  same,  upon  the  ^special  trust  in  the  deed  expressed. 
That  Thomas  Willing,  John  Perot,  and  James  S.  Cox,  afterwards 
assigned  to  the  complainants,  all  and  singular  the  debts  included  in 
the  deed  to  them.  And  the  scope  of  the  bill  was  to  recover  from  an 
indorser  the  contents  of  certain  promissory  notes  embraced  in  these 
assignments. 

*  SwamHj  for  the  appellants.  [  *  376  ] 

Lee^  for  the  respondent 

Mabshall,  C.  J.,  delivered  the  opinion  of  the  court. 

The  court  will  not  give  any  opinion  whether  any  action  can  be 
maintained  at  law  upon  any  of  tiie  promissory  notes  in  the  record, 
by  an  assignee  who  does  not  daim  the  same  by  an  indorsement  upon 
the  notes.  For,  in  this  case,  there  is  no  specific  assignment  of  these 
notes ;  the  only  assignment  is  a  general  assignment,  in  trust,  of  all 
the  property  of  the  late  Bank  of  the  United  States,  and,  as  the  act 
of  incorporation  had  expired,  no  action  could  be  maintained  at  law 
by  the  bank  itself.  Under  these  circumstances,  the  court  is  clearly 
of  opinion  that  a  suit  may  be  maintained  in  equity  against  the  oth^ 
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parties  to  the  notes.  Another  question  arises  in  the  cause,  whether 
the  indorsers  have  had  due  notice  of  the  non-payment  by 
[  *  337  ]  the  makers.  As  there  is  some  *  contrariety  of  evidence  in 
the  record,  the  court  will  only  lay  down  the  rule.  And  it  is 
the  opinion  of  the  court,  that  a  demand  of  payment  should  be  made 
upon  the  last  day  of  grace,  and  notice  of  the  default  of  the  maker 
be  put  into  the  post-office  early  enough  to  be  sent  by  the  mail  of  the 
succeeding  day. 

Decree  reversed. 

9  P.  33. 


CoLsoN  et  oiLv.  Lbwis. 

2  W.  377. 

The  jurisdiction  of  the  drcoit  courts  of  the  United  States  extends  to  a  case  between  citizens 
of  Kentucky,  claiming  lands  exceeding  the  ralae  of  five  hundred  dollars,  under  different 
grants,  the  one  issued  bj  the  State  of  Kentnckr,  and  the  other  hj  the  State  of  Vliginiay 
but  upon  warrants  issued  bj  Vliginia,  and  locations  founded  thereon,  prior  to  the  sepaFatios 
of  Kentucky  from  Virginia.  It  is  the  grant  which  passes  the  legal  title  to  the  land ;  and  if 
the  controTcrsj  is  founded  upon  the  conflictjpg  grants  of  different  States,  the  judicial 
power  of  the  courts  of  the  United  States  extends  to  the  case,  whatever  may  have  been 
the  equitable  title  of  the  parties  prior  to  the  grant. 

This  case  is  stated  in  the  opinion  of  the  court. 

The  opinion  of  the  court  in  this  cause  was  delivered  by  Wash* 

INOTON,  J. 

This  suit  in  equity  was  removed  into  the  circuit  court  of  Kentucky, 
upon  the  petition  of  the  defendant,  filed  in  the  state  court;  and,  upon 

a  motion  made  in  the  circuit  court  to  dismiss  the  suit  from 
[  •  378  ]  *that  jurisdiction,  the  judges  of  that  court  were  opposed  in 

opinion,  and  caused  the  following  facts  to  be  stated,  to 
enable  this  court  to  decide  the  question.  Those  facts  are,  that  the 
value  of  the  land  in  controversy  exceeds  ^500;  that  the  complainants 
are  citizens  of  Virginia ;  and  that  the  grant,  under  which  they  claim 
title,  is  derived  from  the  State  of  Kentucky,  by  virtue  of  warrants 
issued  from  the  land-office  of  Virginia,  and  locations  upon  the  war^ 
rants  before  the  separation  of  Kentucky  from  Virginia;  that  the 
defendant's  grant  is  from  the  State  of  Virginia,  by  virtue  of  a  war- 
rant issued  from  the  land-office,  and  location  made  thereon,  before 
the  separation  of  Kentucky. 
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The  question  referred  to  this  court  is,  whether  the  circuit  court  for 
the  district  of  Kentucky  can  take  jurisdiction  of  the  cause,  because 
the  grants  for  the  land  in  controversy,  lying  in  Kentucky,  were  issued, 
the  one  by  the  State  of  Virginia,  and  the  other  by  the  State  of  Ken- 
tucky, when  both  grants  purport  to  be  founded  upon  warrants  and 
locations  made  under  the  authority  of  the  laws  of  Virginia. 

It  is  the  opinion  of  this  court,  that  the  question  which  is  referred 
to  us,  by  the  circuit  court  of  Kentucky,  is  settled  by  the  decision  of 
Uus  court,  in  the  case  of  the  town  of  Pawlet  v.  Clark  and  others, 
[9  Cranch,  292.] 

The  only  difference  between  the  two  cases  is,  that  in  the  case 
referred  to,  both  parties  claimed  immediately  under  granfs,  the  one 
from  the  State  of  Vermont,  and  the  other  from  the  State  of  New 
Hampshire,  before  the  separation,  which  grants  were  the 
'inception  of  title;  and  that,  in  this  case,  both  parties  claim  [  *  379  ] 
under  grants,  the  one  issued  by  the  State  of  Kentucky,  and 
the  other  by  the  State  of  Virginia,  but  upon  warrants  issued  by 
YiipmeL,  and  locations  founded  thereon,  prior  to  the  separation  of 
Kentucky  from  Virginia.  But  where  the  controversy  arises  upon 
daims  founded  upon  grants  from  different  States,  as  the  present  case 
is  understood  to  be,  the  principle  decided  in  the  case  which  has  been 
dted  precisely  governs  this.  The  decision  in  that  case  is  founded  on 
the  words  of  the  constitution  of  the  United  States,  which  extends 
the  judicial  power  of  the  United  States  to  controversies  between 
citizens  of  the  same  State,  claiming  lands  under  grants  of  different 
States.  It  is  the  grant  which  passes  the  legal  title  to  the  land,  and 
if  the  controversy  is  founded  upon  the  conflicting  grants  of  different 
States,  the  judicial  power  of  the  courts  of  the  United  States  extends 
to  the  case,  whatever  may  have  been  the  equitable  title  of  the  parties 
prior  to  the  grant. 

Certificate  J  accordmghf. 


Leeds  v.  The  Marine  Insurance  Company  op  Alexandria. 

2  W.  380. 

The  answer  of  one  defendant  to  a  bill  in  chancery,  cannot  be  nsed  as  evidence  against  his  ^^  ■f> 
eodefendant;  and  the  answer  of  an  agent  is  not  evidence  against  his  principal,  nor  are  ^  ^ 
his  admissions  in  pais,  unless  where  they  are  a  part  of  the  res  gesta.  /^    ' 

Where  a  caose  is  set  down  for  hearing  on  the  bill,  answer,  and  exhibits,  without  other  plead- 
ings, the  whole  of  the  answer  mnst  be  considered  as  true. 
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Swann^  for  the  appellants. 

Lee^  for  the  respondents. 

The  case  is  stated  in  the  opinion  of  the  court 

The  opinion  of  the  court  was  delivered  by  Washington,  J. 

This  is  a  bill  filed  on  the  equity  side  of  the  circuit  court  of  the 
District  of  Columbia,  for  the  county  of  Alexandria,  by  The  Marine 
Insurance  Company  of  Alexandria,  against  Jedediah  Leeds,  praying 
for  an  injunction  to  a  judgment  obtained  at  law  in  that  court  against 
fiaid  company  by  William  Hodgson,  for  the  use  of  George  F.  Straas 
tind  the  said  Jedediah  Leeds.  The  judgment  was  obtained  by  Hodg- 
son on  a  policy  of  insurance,  dated  the  30th  of  September,  1799, 
effected  by  him  with  the  said  company  on  the  brig  Hope,  in  his  own 
name,  for  Qeorge  F.  Straas  and  others,  of  Richmond. 

The  bill  states  that,  in  the  year  1810,  the  above  judgment 
[  *  381  ]  was  obtained  for  the  use  and  benefit  of  *G^rge  F.  Straaa, 
and  the  respondent,  Jedediah  Leeds.  That,  previous  to  the 
said  insurance,' the  said  George  F.  Straas  and  Jedediah  Leeds,  being 
owners  of  a  vessel  called  The  Sophia,  did,  through  the  agency  of 
ihe  said  William  Hodgson,  effect  an  insurance  on  the  said  vessel, 
The  Sophia;  for  the  premium  on  which,  amounting  to  $2,754^ 
Hodgson  gave  his  own  note.  That  Straas  paid  $929  in  part  of  the 
premium  note ;  and  claiming  a  return  of  premium  to  the  amount  of 
the  residue  of  the  said  note,  he  obtained  an  injunction  in  the  court 
of  chancery  of  Virginia,  which  was  finally  dissolved. 

The  ground  on  which  that  injunction  is  prayed,  is,  that  the  balance 
of  the  premium  due  upon  the  insurance  of  The  Sophia,  ought  to  be 
offset,  BO  far  as  it  goes,  against  the  judgment  at  law  upon  the  policy 
of  The  Hope. 

The  answer  of  Leeds  denies  that  he  had  any  interest  in  The 
Sophia  at  the  time  the  insurance  mentioned  in  the  bill  was  effected, 
or  that  he  was  in  any  manner  concerned  in  that  insurance.  He 
states  that  within  a  few  months  affcer  the  insurance  on  The  Hope 
was  effected,  and  long  before  the  judgment  in  law  was  obtained,  he 
had  acquired  by  purchase  firom  Straas  and  a  Mr.  Trouin,  the  other 
owner  of  The  Hope,  all  their  interest  in  that  vessel,  and  in  the  policy 
of  insurance  which  had  been  effected  upon  her.  He,  therefore,  denies 
the  allegation  in  the  bill,  that  the  judgment  upon  that  policy  was 
obtained  for  the  use  of  Straas,  or  for  that  of  any  other  person 
than  himself.  The  answer  refers  to  his  agreements  with 
[  *  382  ]  *the  other  owners,  which  are  annexed  to  the  answer  as  parts 
thereof. 
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WiUiam  Hodgson,  who  was  made  a  defendant  to  this  bill,  slates 
in  his  answer,  that  he  received  an  order,  in  November,  1799,  to  effect 
an  insurance  on  The  Sophia  and  her  cargo,  for  account  of  Straasand 
Leeds;  in  conformity  with  which  order  he  effected  the  said' insurance 
with  the  complainants,  and  gave  his  own  note  for  the  premium.  He 
adds,  that  he  always  understood  £rom  Leeds  that  he  was  interested 
with  Straas  in  the  said  insurance. 

A  general  replication  was  filed ;  but  whether  to  both  the  answers, 
or  to  the  answer  of  Hodgson  alone,  is  not  dear ;  and  a  dedimus  was 
awarded  to  take  depositions.  No  depositions,  however,  were  taken ; 
and  the  record  states  that  the  cause  was  set  down  for  hearing  on  the 
bill,  answer,  and  exhibits,  and  was  heard  on  those  proceedings.  The 
exhibits  relied  upon  by  the  defendant  below  to  prove  his  purchases 
fiom  the  other  owners  of  The  Hope  of  their  interest  in  that  vessel, 
and  in  the  insurance  effected  on  her,  were  rejected  by  the  circuit 
court  That  court  decreed  a  perpetual  injunction  as  to  the  sum 
claimed  by  the  complainants;  from  which  decree  an  appeal  was 
played,  and  allowed,  to  this  court. 

The  &0ts  relied  upon  by  the  appellant,  to  induce  a  reversal  of  this 
decree,  are :  1.  That  the  interest  of  Straas  in  the  insurance  of  The 
Hope  was  transfeired  to  him,  the  appellant,  for  a  full  consideration, 
soon  after  the  insurance  was  effected,  and  before  the  judgment  at 
law  was  obtained.  2.  That  the  appellant  had  no  interest 
in  The  Sophia  at  the  time  when  *  the  insurance  was  effected  [  *  883  J 
upon  her,  the  premium  on  which  is  claimed  in  this  case  as 
an  offiset  against  the  above  judgment;  and  that  the  insurance  of 
The  Sophia  was  not  made  for  the  account,  or  by  the  orders,  of  the 
appellant. 

The  fact  last  mentioned  must  be  considered  as  folly  established, 
because  the  answer,  in  which  it  is  asserted,  is  responsive  to  a  direct 
allegation  contained  in  the  bill,  and  is  not  contradicted  by  any  evi- 
dence in  the  cause. 

The  answer  of  Hodgson  to  this  bill  is  not  evidence  against  the 
appellant  The  general  rule  which  prevails  in  chancery  is,  that  the 
answer  of  one  defendant  cannot  be  used  as  evidence  against  his 
codefendant ;  and  it  is  the  opinion  of  the  court  that  this  case  does 
n<rt  furnish  an  exception  to  that  rule.  The  answer  of  an  agent  is  not 
evidence  against  his  principal,  nor  are  his  admissions  inpais,  unless 
where  they  are  a  part  of  the  res  gesta. 

As  to  the  other  fact  upon  which  the  appellant  relies,  there  is  more 
difficulty.  The  bill  states  that  the  judgment  was  recovered  for  the 
benefit  of  Straas  and  Leeds.  This  is  denied  in  the  answer,  and  thus 
tax  we  may  consider  that  fact  as  established  in  favor  of  the  appellant 


144         SUPREME  COURT  OF  THE  UOTTED  STATES. 

Baboig  V.  Peyton.    2  W. 

The  answer  goes  fmihery  and  alleges  that  tiie  recovery  was  for  fhe 
sole  benefit  of  the  respondent.  But  this  allegation  is  not  proved,  and 
there  is  no  charge  in  the  bill  in  relation  to  that  fact  which  the  answer 
contradicts. 

After  all,  it  is  very  difficult  to  understand,  firom  this  record,  by 
what  rules  this  cause  was  tried  and  decided  in  the  circuit 
[  *  384  ]  court  It  is  stated  in  the  ^record,  that  the  cause  was  set 
down  for  hearing  on  the  bill,  answer,  and  exhibits.  Now,  if 
this  was  the  real  state  of  the  cause,  there  can  be  no  doubt  but  that 
the  whole  of  the  answer  must  be  considered  as  true.  But  it  appears 
on  the  other  part  of  the  record  that  a  general  replication  was  filed, 
and  that  a  commission  was  allowed  for  taking  depositions.  These 
entries  are  totally  inconsistent  with  each  other,  unless  the  latter  entry 
should  have  been  made  in  reference  to  Hodgson's  answer,  which  it 
immediately  follows. 

Whether  setting  dovm  the  cause  for  hearing  on  the  bill  and  answer 
amounted  to  a  waiver  of  the  replication,  in  case  it  was  put  in  by 
both  defendants,  need  not  be  decided  in  this  case,  because  it  is  the 
opinion  of  this  court  that  the  record  exhibits  the  proceedings  in  a 
shape  so  irregular  and  equivocal,  that  no  final  decree  can  be  made 
which  may  not  be  productive  of  injustice  to  one  or  the  other  of  the 
parties. 

The  decree  of  the  circuit  court,  therefore,  must  be  reversed,  and 
the  cause  remanded,  with  directions  to  that  court  to  allow  the  parties 
to  amend  the  pleadings. 

Decree  reversed. 

10  P.  177. 


Raborg  et  aL  v.  Peyton. 

2  W.  385. 

/  P     ^*)       An  action  of  debt  will  lie  by  the  pajee  or  indorsee  of  a  bill  of  exchange,  against  the 
^  acceptor,  where  it  is  expressed  to  be  for  value  received. 

Error  to  the  circuit  court  for  the  District  of  Ck>lumbia. 
Jones f  for  the  plaintiffs  in  error. 
Taylor^  for  the  defendant  in  eiror. 
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The  case  is  stated  in  the  opinion  of  the  court 

Stort,  J.,  delivered  the  opinion  of  .the  court. 

This  is  an  action  of  debt  brought  against  the  defendant  in  error, 
as  acceptor  of  a  bill  of  exchange  by  the  plaintiffs  in  error  as  indor- 
sees. The  declaration  alleges  that  the  bill  was  drawn,  accepted,  and 
indorsedi  for  value  received.  The  only  question  is,  whether  debt  lies 
in  such  a  case. 

The  general  principle  has  been  very  coirectly  stated  by  Lord  Chief 
Baron  Comyn,  that  debt  lies  upon  every  express  contract  to  pay  a 
sum  certain ;  and  he  adds,  also,  that  it  li^s  though  there  }fe  only  an 
implied  contract  (Com.  Dig.  Debt,  a.  8,  a.  9.)  But  it  has  been  sup* 
posed  that  this  principle  does  not  apply  to  an  action  on  a  bill  of 
exchange,  even  where  the  suit  is  brought  by  the  payee 
against  the  acceptor,  *  and  a  fortiori  not,  where  it  is  brought  [  *  386  ] 
by  the  indorsee.  It  is  admitted  that  in  Hardres,  485,  the 
court  held  that  debt  does  not  lie  by  the  payee  of  a  bill  of  exchange 
against  the  acceptor.  The  reasons  given  for  this  opinion  were,  first, 
that  there  is  no  privity  of  contract  between  the  parties;  and,  secondly, 
that  an  acceptance  is  only  in  the  nature  of  a  collateral  promise  or 
engagement  to  pay  the  debt  of  another,  which  does  not  create  a 
duty.  It  is  very  difficult  to  perceive  how  it  can  be  correctly  affirmed 
that  there  is  no  privity  of  contract  between  the  payee  and  acceptor. 
There  is,  in  the  very  nature  of  the  engagement,  a  direct  and  immedi- 
ate contract  between  them.  The  consideration  may  not  always, 
although  it  frequently  does,  arise  between  them ;  but  privity  of  con* 
tract  may  exist  if  there  be  an  express  contract,  although  the  consid- 
eration of  the  contract  originated  oMtmde.  Besides,  if  one  person 
deliver  money  to  another  for  the  use  of  a  third  person,  it  has  been 
settled  that  such  a  privity  exists  that  the  latter  may  maintain  an 
action  of  debt  against  the  bailee.  Harris  v,  De  Bervoir,  Cro.  Jac. 
687.  And  it  is  clear  that  an  acceptance  is  evidence  of  money  had 
and  received  by  the  acceptor  for  the  use  of  the  holder.  Tatlock  r. 
Harris,  3  T.  R.  174 ;  Vere  v.  Lewis,  3  T.  R.  182.  It  is  also  evidence  of 
money  paid  by  the  holder  to  the  use  of  the  acceptor.  Vere  v.  Lewis, 
3  T.  R.  182,  and  Bailey  on  Bills,  164,  3d  edition.  A  privity  of  con- 
tract,  and^a  duty  to  pay,  would  seem,  in  such  a  case,  to  be  completely 
established ;  and  wherever  the  common  law  raises  a  duty,  debt  lies. 
The  other  reason  would  seem  not  better  founded.  An 
acceptance  *is  not  a  collateral  engagement  to  pay  the  debt  [  *  387  ] 
of  another ;  it  is  an  absolute  engagement  to  pay  the  money 
to  the  holder  of  the  bill;  and  the  engagements  of  all  the  other  parties 
are  merely  collateral    JPrimd  faciei  every  acceptance  affords  a  pre- 
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sumption  of  funds  of  the  drawer  in  the  hands  of  the  acceptor ;  and 
is,  of  itself,  an  express  appropriation  of  those  funds  for  the  use 
of  the  holder.  The  case  may,  indeed,  be  otherwise ;  and  then  the 
acceptor,  in  fact,  pays  the  debt  of  the  drawer ;  but  as  between  him- 
self and  the  payee  it  is  not  a  collateral,  but  an  original  and  direct 
undertaking.  The  payee  accepts  the  acceptor  as  his  debtor,  and  he 
cannot  resort  to  the  drawer  but  upon  a  failure  of  due  payment  of  the 
bill.  The  engagement  of  the  drawer,  therefore,  may  more  properly 
be  termed  collateral.  Yet  it  has  been  held,  that  debt  will  lie  in  favor 
of  a  payee  against  the  drawer  in  case  of  non-payment  by  the  acceptor. 
Hard's  case,  Salk.  23;  IJodges  v.  Steward,  Skinn.  346;  and  see 
Bishop  V.  Young,  2  Bos.  and  Pull.  78. 

The  reasons,  then,  assigned  for  the  decision  in  Haidres  are  not 
satisfactory ;  and  it  deserves  consideration  that  it  was  made  at  a 
time  when  the  principles  respecting  mercantile  contracts  were  not 
generally  understood. 

The  old  doctrine  upon  this  subject  has  been  very  considerably 
shaken  in  modern  times.  An  indebitatus  assumpsit  will  now  lie  in 
favor  of  the  payee  against  the  acceptor ;  and  it  is  generally  true  that 
where  such  an  action  lies,  debt  will  lie.  And  a  still  stronger  case  is, 
that  an  acceptance  is  good  evidence  on  a  count  upon  an 
[  *  388  ]  insimvi  camputassant  "^  Israel  v.  Douglass,  1  H.  Bl.  239, 
which  can  only  be  upon  the  footing  of  a  privity  of  contract. 

But  the  most  important  case  is  that  of  Bishop  v.  Young,  2  Bos. 
and  Pull.  78.  It  was  there  held,  in  opposition  to  what  was  supposed 
to  have  been  the  doctrine  of  former  cases,  that  debt  would  lie  by  the 
payee  of  a  note  against  the  maker,  where  thb  note  was  expressed  to 
be  for  value  received.  That  decision  was  given  with  measured 
caution,  and  the  court  expressly  declined  to  give  any  opinion  upon  any 
but  the  case  in  judgment  The  case  in  Hardres  was  there  discussed, 
and  although  its  reasoning  was  not  impugned,  an  authoritative 
weight  was  not  attempted  to  be  given  to  it.  In  general,  the  legal 
predicament  of  the  maker  of  a  note  is  like  that  of  the  acceptor  of  a 
bill.  Each  is  liable  to  the  payee  for  the  payment  of  the  note  or  bill 
in  the  first  instance ;  and  after  indorsement,  each  incurs  the  same 
liabilities.  And  if  an  action  of  debt  will  lie  in  favor  of  the  payee 
of  a  note  against  the  maker,  it  is  not  easy  to  perceive  any  sound 
principle  upon  which  it  ought  to  be  denied  against  an  acceptor  of  a 
bill.  The  acceptance  of  a  bill  is  just  as  much  an  admission  of  a 
debt  between  the  immediate  parties  as  the  drawing  of  a  note. 

The  case  has  been  thus  far  considered  as  if  the  action  were  brought 
by  the  payee  against  the  acceptor.  And  this  certainly  presents  the 
skongest  view  in  favor  of  the  argument.    But  in  point  of  law  every 
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subsequent  holder,  in  respect  to  the  acceptor  of  a  bill,  and  the  maker 

of  a  note,  stands  in  the  same  predicament  as  the  payee. 

An  acceptance  is  as  *much  evidence  of  money  had  and  [  *  389  ] 

received  by  the  acceptor  to  the  use  of  such  holder,  and  of 

money  paid  by  such  holder  for  the  use  of  the  acceptor,  as  if  he  were 

flie  payee.    3  T.  K  172,  Id  184 ;  Grant  v.  Vaughan,  3  Burr,  1516. 

Upon  the  whole,  we  do  not  think  that  the  authority  in  Hardres 
can  be  susij^ed  upon  principle ;  and  we  see  no  inconvenience  in 
adopting  a  rule  more  consonant  to  the  .just  rights  of  the  parties^  as 
recognized  in  modern  times*  In  so  doing,  we  apply  the  well  settled 
doctzine  that  debt  lies  in  every  case  where  the  common  law  creates  a 
duty  for  the  payment  of  money,  and  in  every  case  where  there  is  an 
express  contract  for  the  payment  of  money.  We  are,  therefore,  of 
opinion,  that  debt  lies  upon  a  bill  of  exchange  by  an  indorsee  of  the 
bill  against  the  acceptor,  when  it  is  expressed  to  be  for  value  received. 
The  case  at  bar  is  somewhat  stronger;  for  the  declaration  expressly 
avers  that  the  bill  was  drawn,  indorsed,  and  accepted  for  value 
■received,  and  the  demurrer  admits  the  truth  of  the  averment. 

Thifl  opinion  must  be  certified  to  the  circuit  court  of  the  District 
of  Columbia. 

From  the  view  which  has  been  taken  of  the  case,  it  is  unnecessary 
to  consider  whether  the  statute  of  Virginia  applies  to  it  or  not. 

Certificate^  accardrngfy. 
6  P.  ao. 


The  Union  Bank  of  Georgetown  v.  Laibd. 

2  W.  390. 

The  lien  of  a  bank,  nnder  its  charter,  on  its  shares,  for  a  debt  dae  from  their  owner,  is  /  /^ 
superior  in  eqoitj  to  a  lien  acquired  from  the  owner  bj  a  third  person,  and  is  not  waived  /  ^  7  <-' 
simplj  by  taking  other  secori^  for  the  debt  /O^.    ' 

Appeal  firom  the  circuit  court  for  the  District  of  Columbia.       /// 
This  was  a  suit  in  equity  by  Laird  against  the  bank,  to  compel  the 
latter  to  transfer  to  him  certain  shares  in  the  bank,  owned  by  one 
Patton,  and  transfeired  by  Pattx>n  to  him  as  security.    The  facts  of 
the  case  appear  sufficiently  in  the  opinion  of  the  court. 
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Swa/mny  iot  the  appellantB. 

Jbne^y  for  the  respondent 

Stort,  J.,  delivered  the  opinion  of  the  oonrt 
[  *  393  ]      *  The  principal  qaeetion  is,  whether,  nnder  the  ciicum- 

stanoes  of  this  case.  Laird,  the  original  plaintiff,  has  a  right 
to  a  transfer  from  the  bank,  of  the  fifiy  shares  of  its  qfipital  stock, 
standing  in  the  name  of  Patton,  without  paying  the  acceptance  of 
Patten;  or,  in  other  words,  whether  Laiid  has  a  priority  of  lien 
upon  these  shares.  By  the  11th  section  of  the  act  of  incorporation, 
(act  of  18th  February,  1811,  c  19,)^  it  is  enacted :  ^  That  the  shares 
of  the  capital  stock,  at  any  time  owned  by  any  individual  stock- 
holder, shall  be  transferable  only  on  the  books  of  the  bank,  according 
to  such  rules  as  may,  conformably  to  law,  be  established  in  that 
behalf,  by  the  president  and  directors ;  but  all  debts  actually  due  and 
payable  to  the  bank  (days  of  grace  for  payment  being  passed)  by  a 
stockholder,  ^requesting  a  transfer,  must  be  satisfied  before  such  trana- 
fer  shall  be  made,  unless  the  president  and  directors  shall  direct  to 
the  contrary.''  The  certificate,  issued  to  Patton  for  the  50  shares 
held  by  him,  (which  is  in  the  usual  form,)  declares  the  shares  to  be 
^<  transferable  at  the  said  bank,  by  the  said  Patton,  or  his  attorney, 
on  surrendering  this  certificate."  No  person,  therefore,  can  acquire  a 
legal  title  to  any  shares,  except  under  a  regular  transfer,  according  to 
the  rules  of  the  bank ;  and  if  any  person  takes  an  equitable  assign* 
ment,  it  must  be  subject  to  the  rights  of  the  bank,  under  the  act  of 
incorporation,  of  which  he  is  bound  to  take  notice.  The  president 
and  directors  of  the  bank  expressly  deny  that  they  have  waived,  or 

ever  intended  to  waive,  the  right  of  the  bank  to  the  lien,  for 
[  •  394  ]  debts  due  to  the  bank,  by  the  form  of  the  certificate,  •  and 

that  they  ever  directed  any  transfer  to  be  made  J»  Patton 
which  should  stipulate  to  the  contrary.  Under  such  circumstances, 
it  must  be  held,  that  the  shares  are  responsible  for  the  debts  due  to 
the  bank. 

The  next  inquiry,  is,  whether  the  bank  has  done  any  thing  to 
deprive  itself  of  the  lien  upon  the  shares  for  the  acceptance  of  Patton, 
since  the  same  became  due,  and  to  let  in  the  equitable  title  of  the 
plaintiff  The  acceptance  is  not  yet  paid ;  and  nothing  has  been 
done  by  the  bank  affecting  its  rights,  unless  the  subsequent  taking  of 
security  for  the  acceptance  firom  Smith,  can  be  construed  so  to  do. 
i  Certainly,  the  bank  had  a  right  to  require  additioned  security  from  the 

I  12  Stats,  at  Laige,  639. 

1 


FEBRUARY  TERM,  1817.  14? 

United  Sutes  v.  Barker.    2  W. 

indorser  of  the  acceptance ;  and  it  cannot  be  perceived  upon  what 
principles  this  can  be  constraed  an  extinguishment  of  its  lien  upon 
the  shares  of  the  acceptor.  A  creditor  may  lawfully  take  and  hold 
several  securities  for  the  same  debt  from  his  joint  debtors ;  and  he 
cannot  be  compellable  to  yield  up  either  until  his  debt  is  paid.  And, 
in  this  case,  there  is  no  want  of  equity  in  holding  the  shares  of 
Patton,  who  is  the  immediate  debtor  to  the  bank,.Iiable  in  the  first 
instance,  rather  than  resorting  to  the  security  of  an  ind(»rser|  who  is 
only  liable  upon  the  default  of  the  acceptor. 

The  decree  of  the  circuit  court  must,  therefore,  be  reversed,  and 
the  bill  be  dismissed. 

Decree^  accordingly^ 

1  P.  299;  10  P.  596;  8  H.  483. 


The  United  States  v.  Barkeb. 

2  W.  395, 

A  writ  of  error  does  not  lie  to  cany  to  this  court  a  civil  cause  which  has  been  carried  fh>m/?  T-   ^  'f  i 

the  district  to  the  circuit  court  by  writ  of  error.  ///  T. 

The  United  States  nerer  pay  costs. 

BMwin  for  the  plaintifis  in  error,  moved  to  dismiss  the  -writ  of 
error  in  this  case,  as  having  been  improvidently  allowed,  the  cause 
having  been  carried  up  £rom  the  district  to  the  circuit  court  of  Nev^r 
York,  by  writ  of  error.' 

Ogdetiy  for  the  defendant,  moved  for  costs. 
[Marshall,  C.  J.    The  United  States  never  pay  costs.] 

Writ  of  error  dismissed^  without  costs. 

12  P.  143;  U  p.  614. 
1  Vide  5  Stats,  at  Laige,  898;  2  W.  259  n. 
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Thelusbon  et  oL  V*  Smith. 

a  W.  396. 

Vy.  /^^  The  word  insolvency,  mentioned  in  the  Duty  Act  of  1790,  ch.  35,  s.  45,  (1  Stats,  at  Lai^, 
■p  j:////  169,)  and  repeated  in  the  act  of  1797,  s.  5,  (1  Stats,  at  Large,  515,)  and  of  1799,  s.  65, 
-p  /  / /y  ^  (1  Stats,  at  Large,  676,)  means  a  legal  insolvency,  which,  whenever  it  occurs,  the  right 
^  ZJ I/^  ^^  preference  arises  to  the  United  States  as  well  as  in  the  other  spedfled  cases  to  which 
Q  J  ^)        ^^  acts  of  1797  and  1799  have  extended  the  cases  of  insolvency. 

'  yj  ^  ^ut  '^  before  the  right  of  preference  has  accrued  to  the  United  States,  the  debtor  has  made 
^  io  *^  -^  a  htmA  fide  conveyance  of  his  estate  to  a  third  person,  or  has  mortgaged  it  to  secure  a 
ti'  S  ^^^  d^bt,  or  if  his  property  has  been  seized  under  an  execution,  the  property  is  devested  oat 
^        of  the  debtor,  and  cannot  be  made  liable  to  the  United  States. 

A  judgment  gives  to  the  judgmentKsreditor  a  lien  on  the  debtor's  lands,  and  a  preference 
over  all  subsequent  judgmen^creditor8.  But  the  law  defeats  the  preference  in  favor  of 
the  United  States  in  the  cases  specified  in  the  act  of  1799. 

[  *397  ]  *  Error  to  the  circuit  court  for  the  dlBtrict  of  Pennsyl- 
vania. 
The  plaintiffs  in  error  instituted  a  suit  in  the  circuit  court  for  the 
district  of  Pennsylvania,  against  William  Crammond,  which,  by  the 
agreement  of  the  parties,  and  the  order  of  the  court,  was  referred  to 
arbitrators.  An.  award  was  made  in  favor  of  the  plaintifis,  and  % 
judgment  ni&i  was  entered  on  the  20th  of  IVIay,  1805.  Exceptions 
were  filed  and  overruled ;  and  a  judgment  was  finally  entered  on  the 
15th  of  May,  1806.  On  the  22d  of  May,  1805,  Crammond  executed 
a  conveyance  of  all  his  estate  to  trustees,  for  the  payment  of  his 
debts,  at  which  time  he  was  indebted  to  the  United  States,  on  several 
duty  bonds,  which  became  due  at  different  periods  subsequent  to  the 
22d  of  May,  1805.  Suits  were  instituted  on  these  bonds  as  Hiey 
severally  became  due,  and  judgments  were  obtained  and  executions 
issued,  under  which  a  landed  estate  belonging  to  Crammond,  called 
Sedgely,  was  levied  upon  and  sold. 

The  plaintiffs,  considering  this  property  as  being  bound  by  their 
prior  judgment  of  the  20th  of  May,  1805,  and  that  they  were  entitled 
to  be  first  satisfied  out  of  the  money  in  the  hands  of  the  defendant, 
(the  marshal  of  the .  court,)  which  he  had  raised  under  the  above 
executions,  issued  in  the  name  of  the  United  States,  they  brought 
this  action  to  recover  ^o  much  of  those  funds  as  would  be  sufiSident 
to  satisfy  their  judgment. 

Upon  the  trial  of  the  cause  in  the  circuit  court,  the  jury 

[  •  398  ]  found  that  Crammond  was  insolvent  on  the  •20th  of  May, 

1805,  but  that  it  was  not  notoriously  known ;  subject  to  the 

ji  opinion  of  the  court  upon  a  state  of  facts  agreed  between  the  parties, 

i 

\ 
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whether  the  plaintiffs  were  entitled  to  recover.  The  parties  farther 
agreed,  in  writing,  that,  on  the  22d  of  May,  1805,  Mr.  Crammond 
was  unable  to  satisfy  all  his  debts,  and  that  this  fact  should  be  con- 
sidered as  part  of  the  special  verdict  The  other  facts  referred  to  by 
the  jury  are,  in  substance,  those  which  have  been  mentioned.  The 
circnit  court  gave  judgment  against  the  plaintiff  below,  and  the 
cause  was  brought  by  writ  of  error  to  this  court 

HopkinsoHj  for  the  plaintifis  in  error. 

Jones  and  IngersoUj  contr^. 

Washington,  J.,  delivered  the  opinion  of  •the  court,  and  [  ^424  ] 
after  stating  the  facts,  proceeded  as  follows :  — 

Two  questions  were  made  in  the  circuit  court  1st  At  what  time 
a  judgment  nisi  on  an  award  of  arbitrators,  made  under  an  order  of 
court,  binds  the  real  estate  of  the  defendant  against  whom  the  award 
is  made ;  whether  on  the  day  it  is  rendered,  or  on  the  quarto  die  post, 
if  no  exceptions  be  filed ;  or  on  the  day  when  the  exceptions,  if  any 
are  filed,  are  overruled.  2.  If  from  the  time  when  the  judgment 
niH  is  entered ;  then  whether,  in  this  case,  the  United  States  are 
entitled  to  be  paid  in  pref^ence  to  the  judgment  (^editor  ? 

The  first  question  was  not  decided  by  the  court  below,  and  is  not 
contested  in  this  court 

In  considering  the  second  question,  it  will  be  assumed,  for  the 
sake  of  the  argument,  that  the  judgment  nisi  binds  the  real  estate  of 
tte  debtor  from  the  time  it  is  rendered. 

This  question  did  not  arise  in  the  cases  of  the  United  States  v. 
Fisher  et  aL  2  C  358 ;  or  in  that  of  the  United  States  v.  Hooe  et  oL 
3  C.  73.  The  point  decided  in  those  cases  was,  that  a  mere  state  of 
insolvency  or  inability  in  a  debtor  to  the  United  States  to  pay  all 
his  debts,  gives  no  right  of  preference  to  the  United  States,  unless  it 
is  accompanied  by  a  voluntary  assignment  of  all  the  property  for  the 
benefit  of  his  creditors.  There  can  be  littie  doubt  but  that 
the  word  insolvency,  mentioned  in  the  act  of  'ITOO,  c.  35,  [  *  425  ] 
a.  45,  and  repeated  in  the  act  of  1797,  c.  74,  s.  5,  and  of 
1799,  c  128,  s.  65,  means  a  legal  insolvency,  which,  whenever  it 
occurs,  the  right  of  preference  arises  to  the  United  States,  as  well  as 
in  the  other  specified  cases  to  which  the  acts  of  1797  and  1799,  have 
extended  the  cases  of  insolvency. 

In  this  case,  the  conveyance  of  Crammond,  on  the  22d  of  May, 
1805,  was  of  all  his  property ;  at  which  time  he  was  unable  to  pay 
all  his  debts :  it  is,  therefore,  a  case  precisely  within  the  law  and 
'Within  the  principle  decided  by  the  above  cases. 
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But  the  question  still  remains  to  be  decided  whether  this  right  of 
preference  which  accrued  on  the  22d  of  May,  can  cut  out  a  prior 
judgment  creditor?  The  law  declares  "that  in  all  cases  of  insol- 
vency, &c.,  the  debts  due  to  the  United  States  shall  be  first  satisfied ; 
and  if  the  assignees,  &c.,  shall  pay  any  debt  due  by  the  person  or 
estate  from  whom  or  for  which  they  are  acting,  previous  to  the  debts 
due  to  the  United  States  from  such  person  or  estate  being  first  duly 
satisfied,  they  shall  become  answerable  for  the  same  in  their  own 
persons  and  estates.''  These  expressions  are  as  general  as  any 
which  could  have  been  used,  and  exclude  all  debts  due  to  individuals, 
whatever  may  be  their  dignity.  The  assignees  are  made  personally 
responsible  to  the  United  States,  if,  in  case  of  insolvency,  they  pay 
any  debt  previous  to  those  due  to  the  United  States.  The  law 
makes  no  exception  in  favor  of  prior  judgment  creditors ;  aud  no 
reason  has  been,  or  we  think  can  be  shown  to  warrant  this  court  in 

making  one. 
[  *  426  ]  *  Exceptions  there  must  necessarily  be  as  to  the  funds  out 
of  which  the  United  States  are  to  be  satisfied,  but  there  can 
be  none  in  relation  to  the  debts  due  from  a  debtor  of  the  United 
States  to  individuals.  The  United  States  are  to  be  first  satisfied; 
but  then  it  must  be  out  of  the  debtor's  estate.  If,  therefore,  before 
the  right  of  preference  has  accrued  to  the  United  States,  the  debtor 
has  made  a  bond  Jide  conveyance  of  his  estate  to  a  third  person,  or 
has  mortgaged  the  same  to  secure  a  debt,  or  if  his  property  has  been 
seised  under  9lJL  fa.j  the  property  is  devested  out  of  the  debtor,  and 
cannot  be  made  liable  to  the  United  States.  A  judgment  gives  to 
the  judgment  creditor  a  lien  on  the  debtor's  lands,  and  a  preference 
over  all  subsequent  judgment  creditors.  But  the  act  of  congress 
defeats  this  preference  in  favor  of  the  United  States,  in  the  cases 
specified  in  the  65th  section  of  the  act  of  1799. 

The  judgment  of  the  circuit  court,  therefore,  is  to  be  affirmed  with 
costs. 

Judgmetd  affirmed} 

1  P.  886. 

1  The  above  is  the  opinion  deKvered  by  Washington,  J.,  in  the  circuit  court,  and 
which  he  was  directed  to  deliver  as  the  opinion  of  this  court 
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Jackson,  ex  deuu    The  People  of  the  State  of  New  York  t?. 

Clarke. 

3  w.  1. 

G.  C^  bom  in  the  colony  of  New  York,  went  to  England  in  1738,  where  he  resided  nntil 
his  decease;  and  being  seised  of  lands  in  New  York,  he,  on  the  30th  of  November,  1776, 
In  England,  derised  the  same  to  the  defendant  and  E.  C,  as  tenants  in  common,  and  died 
so  seised  on  the  10th  of  December,  1776.  The  defendant  and  E.  C.  having  entered,  and 
becoming  possessed,  E.  C,  on  the  3d  December,  1791,  bargained  and  sold  to  the  defendant 
all  his  interest  The  defendant  and  E.  C.  were  both  bom  in  England  long  before  the 
Revolution.  On  the  22d  March,  1792,  the  legislature  of  New  York  passed  an  act  to  enable 
the  defendant  to  purchase  lands,  and  to  hold  all  other  lands  which  he  might  then  be 
entitled  to  within  the  State,  by  purchase  or  descent,  in  fee  simple,  and  to  sell  and  dispose 
of  the  same  in  the  same  manner  as  any  natural  bom  citizen  might  do.  The  treaty  between 
the  United  States  and  Great  Britain  of  1794,  contains  the  following  provision:  "Article 
dth.  It  is  agreed  that  British  subjects  who  now  hold  lands  in  the  territories  of 
the  United  States,  and  American  citizens  who  now  hold  lands  in  the  *  dominions  [  *  8  ] 
of  his  majesty,  shall  continue  to  hold  them  according  to  the  nature  and  tenure 
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of  their  respectiTC  estates  and  titles  therein ;  and  may  gruit)  sell,  or  derise  the  same  to 
whom  they  please,  in  like  manner  as  if  they  were  natiTes,  and  that  neither  they  nor  their 
heirs  or  assigns  shall,  so  far  as  respects  the  said  lands  and  the  legal  remedies  incident 
thereto,  be  considered  as  aliens.^'  The  defendant,  at  the  time  of  the  action  bronght,  still 
continued  to  be  a  British  subject.  Held,  that  he  was  entitled  to  hold  the  lands  so  derised 
.  to  him  by  G.  C.  and  transferred  to  him  by  E.  C. 

Error  to  the  circuit  court  for  the  district  of  New  York. 

This  was  an  action  of  ejectment  commenced  in  the  supreme  court 
of  the  State  of  New  York,  and  removed  thence  into  the  circuit  court 
of  the  United  States,  for  the  New  York  district,  where,  in  September, 
1815,  a  trial  was  had,  and  a  special  verdict  found.  As  no  formal 
opinion  was  given  and  no  new  question  raised,  it  is  not  deemed 
necessary  to  state  the  case  otherwise  than  as  it  appears  in  the  head 
note. 

Champlin^  for  the  plaintiff. 

Ogdenj  contra,  was  stopped  by  the  court. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  that  every 
question  arising  in  the  cause  had  been  settled  by  former  decisions. 

JudgmefU  affirmed^  with  costs 


The  Frienbschaft.    Winn  et  oL  Claimants. 

3  W.  14. 

Informal  and  imperfect  proceedings  in  the  district  oonrt  corrected  and  explained  in  the  dr- 
cnit  coort. 

A  bill  of  lading,  consigning  the  goods  to  a  neutral,  bnt  nnaccompanied  by  an  inToice  or 
letter  of  adrice,  is  not  a  sofficient  eyidenoe  to  entitle  the  claimant  to  restitution ;  bnt  is 
sufficient  to  lay  a  foundation  for  the  introduction  of  further  proof. 

The  fact  of  invoices  and  letters  of  advice  not  being  found  on  board,  may  induce  a  suspicion 
that  papers  have  been  spoliated.  But  even  if  it  were  proved  that  an  enemy-master,  cany- 
ing  a  cargo  chiefly  hostile,  had  thrown  papers  overboard,  a  neutral  claimant,  to  whom  no 
fraud  is  imputable,  ought  not  thereby  to  be  precluded  from  further  proof. 

[  *  15  ]  *  The  native  character  does  not  revert,  by  a  mere  return  to  his  native  country,  of  a 
merchant,  who  is  domiciled  in  a  neutral  country  at  the  time  of  capture ;  who 
afterwards  leaves  his  commercial  establishment  in  the  neutral  country  to  be  conducted  by 
his  clerks  in  his  absence ;  who  visits  his  native  country  merely  on  mercantile  business,  and 
intends  to  return  to  his  adopted  countryt  Under  these  circumstances  the  neutral  domicile 
still  continues. 
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British  subjects^  resident  in  Bortogal,  (though  entitled  to  great  priyitoges,)  do  not  retain  their 
natiTe  character,  but  acquire  that  of  the  conntiy  where  they  reside  and  cany  on  their 
trade. 

Appeal  from  the  circuit  court  for  the  dbtrict  of  North  Carolina. 

The  brig  Friendschaft  was  captured  on  a  voyage  from  London  to 
Lisbon,  by  the  privateer  Herald,  and  brought  into  Cape  Fear,  in 
North  Carolina,  where  the  vessel  and  cargo  were  libelled  in  July, 
1814,  as  prize  of  war.  The  commercial  agent  of  his  royal  highness 
the  Prince  Regent  of  Portugal,  interposed  a  claim  to  several  pack- 
ages, parts  of  the  said  cargo,  on  behalf  of  the  respective  owners, 
whom  he  averred  to  be  Portuguese  subjects  and  merchants  residing 
in  Portugal.  The  cargo  consisted  of  many  diJSerent  shipments. 
Most  of  them  were  accompanied  with  bills  of  lading,  directing  a 
deliv^  to  shipper  or  order.  Of  these,  a  few  were  specially  indorsed. 
Generally,  however,  they  were  without  indorsements,  or  with  blank 
indorsements  only.  A  few  shipments  were  accompanied  with  bills 
of  lading,  deliverable  to  persons  in  Lisbon,  specially  named  in  the 
bills.  Very  few  were  accompanied  with  letters  or  invoices.  These, 
it  was  alleged  in  the  claim,  had  probably  been  sent  by  the  regular 
packet 

In  August,  1814,  the  district  court  pronounced  its  •  sen-  [  *  16  ] 
tence,  condemning  as  prize  of  war,  "  all  that  part  of  the 
cargo  for  whicb  no  claim  had  been  put  in,"  and  ''  all  that  part  of  the 
cargo  which  was  shipped,  as  evidenced  by  bills  of  lading,  either 
without  indorsement  or  with  blank  indorsements,  and  not  accom- 
panied by  letter  or  invoice,  namely : 

and  that  part  appearing  by  the  bill 
of  lading  to  consist  of  forty  bales  of  goods  shipped  by  Moreira, 
Vieira,  and  Machado."  Further  proof  was  ordered  with  respect  to 
the  residue  of  the  cargo  and  the  vessel 

From  this  sentence  the  claimants  appealed  to  the  circuit  court. 
That  court  in  May,  1815,  dismissed  so  much  of  the  appeal  as 
respected  the  brig,  and  that  part  of  the  cargo  in  respect  to  which 
further  proof  was  ordered,  as  having  been  improvidently  allowed 
before  a  final  sentence,  and  affirmed  the  residue  of  the  decree,  except 
in  regard  to  the  forty  bales  shipped  by  Moreira,  Vieira,  and  Machado, 
with  respect  to  which  further  proof  was  directed,  to  establish  the  right 
of  Francis  Jose  Moreira  to  restitution  of  one  third  part  thereof. 

In  April,  1816,  farther  proof  was  exhibited  to  the  district  court,  in 
support  of  the  claim  for  the  parts  of  the  cargo  comprehended  in  the 
bills  of  lading  numbered  1Q8,  109,  141,  122,  and  118,  which  bills 
being  deliverable  to  merchants  residing  in  Lisbon,  whose  names 
were  expressed  therein,  were  not  indorsed.     The  further  proof  was 
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deemed  sufficient,  and  restitution  was  ordered.    The  vessel  and  the 

residue  of  the  cargo  were  condemned  as  prize  of  war. 
[  •!?  ]  Prom  so  much  of  this  sentence  as  awards  •restitution, 
the  captors  appealed ;  and  in  May,  1816,  the  circuit  court 
decreed  as  follows :  ^^  This  court  being  of  opinion  that  the  former 
sentence  of  the  district  court,  affirmed  by  the  sentence  of  this  court, 
rendered  in  May  term,  in  the  year  1815,  having  been  left  imperfect 
by  omitting  to  recite  the  particular  claims  intended  to  be  involved  in 
the  condemnation  pronounced  in  the  district  court  in  terms  of  gen- 
eral description ;  and  being  also  of  opinion  that  the  words  <  all  that 
part  of  the  cargo  which  was  shipped  as  evidenced,  by  bills  of  lading, 
either  without  indorsement,  or  with  blank  indorsements,  and  not 
accompanied  with  letter  or  invoice,'  could  be  intended  for  those  bills 
only  which  were  to  shipper  or  order,  and  not  to  those  addrested  to 
consignees  named  in  the  bill  itself,  is  of  opinion  that  there  is  no  error 
in  the  sentence  of  the  district  court,  and  doth  affirm  the  same." 

From  this  decree  the  captors  appealed  to  this  court  On  the  inter- 
position of  this  appeal,  the  circuit  court  ordered  that  Joseph  Winn,  a 
British  bom  subject,  resident  in  Portugal,  in  whose  behedf  a  claim 
was  filed  to  No.  118,  should  be  permitted  to  offer  further  proof  to 
the  supreme  court,  to  be  admitted  or  rejected  by  that  court 

Wheatorij  for  the  appellants  and  captors. 

Gaston,  contra. 

[  •  45  ]  •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  and 
after  stating  the  facts,  proceeded  as  follows :  — 

The  appellants  contended,  1st  That  the  sentence  pronounced  by 
the  district  court  in  August,  1814,  which  was  affirmed  by  the  circuit 
court  in  May,  1815,  condemned  finally,  the  packages  for  which  a 
decree  of  restitution  was  afterwards  made,  and  that  the  subsequent 
proceedings  were  irregular,  and  in  a  case  not  before  the  court  2dly. 
That  upon  the  merits  further  proof  ought  to  have  been  ordered,  and 
a  condemnation  ought  to  have  taken  place. 

On  the  first  point,  it  is  contended  that  these  goods,  having  been 
comprehended  in  invoices  not  indorsed,  nor  accompanied  with  letters 
of  advice,  are  within  the  very  terms  of  the  sentence  of  condemnation, 
and  must,  consequentiy,  be  considered  as  condemned. 

The  principle  on  which  this  argument  was  overruled  in  the  court 
below,  is  to  be  found  in  its  sentence.  The  district  court,  in  its 
decree  of  1814,  did  not  intend  to  confine  its  description  of  the  prop* 
erty  condemned,  to  the  general  terms  used  in  that  decree,  but  did 
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intend  to  enumerate  the  particular  biUs  to  which  •those  [  *46  ] 
terms  should  apply.  This  is  conclusively  proved  by  refer- 
ence to  the  subsequent  intended  enumeration,  which  is  followed  by 
a  blank,  obviously  left;  for  that  enumeration.  Had  the  enumeration 
been  inserted  as  was  intended,  the  particular  specification  would 
undoubtedly  have  controlled  the  general  description  which  refers  to 
it.  The  intentional  and  accidental  omission  to  fill  this  blank,  leaves 
the  decree  imperfect  in  a  veiy  essential  point ;  and  if  the  case  and 
the  whole  context  of  the  decree  can  satisfactorily  supply  this  defect, 
it  ought  to  be  supplied.  This  court  is  of  opinion,  that  no  doubt  can 
be  entertained  respecting  the  bills  with  which  the  district  court  in- 
tended to  fill  the  blank.  The  condemnation  of  shipments  evidenced 
by  bills  of  lading,  with  blank  indorsements,  or  without  indorsement, 
could  apply  to  those  only  which  required  indorsement,  or  which  were 
in  a  situation  to  admit  of  it.  These  were  the  bills  which  were  made 
deliverable  to  shipper,  or  to  the  order  of  the  shipper. 

Bills  addressed  to  a  merchant  residing  in  Lisbon,  could  not  be 
indorsed  by  such  merchant,  until  the  vessel  carrying  them  should 
arrive  at  Lisbon.  Consequentiy,  such  bills  could  not  be  in  the  view 
of  the  judge  when  condemning  goods,  because  the  bills  of  lading 
were  not  indorsed ;  and,  had  he  completed  his  decree,  such  bills  could 
not  have  been  inserted  in  it.  No  conceivable  reason  exists,  for 
admitting  to  further  proof  the  case  of  a  shipment,  evidenced  by  a 
bill  of  lading,  made  deliverable  to  shipper  or  order,  and  indorsed  to 
a  merchant  residing  in  Lisbon ;  and  at  the  same  time  con- 
demning, without  admitting  to  further  proof,  the  same  *  ship-  [  *  47  ] 
ment,  if  evidenced  by  a  bill  of  lading,  made  deliverable,  in 
the  first  instance,  to  the  Lisbon  merchant.  No.  108,  for  example,  is 
made  deliverable  at  Lisbon,  to  Senor  Jose  Ramos  de  Fonseco,  and 
is  consequentiy  not  indorsed.  It  is  contended  that  these  goods  are 
condemned.  But  had  the  bill  been  made  deliverable  to  shipper  or 
order,  and  indorsed  to  Senor  Jose  Ramos  de  Fonseco,  further  proof 
would  have  been  admitted. 

Nothing  but  absolute  necessity  could  sustain  a  construction  so 
obviously  absurd.  This  court  is  unanimously  of  opinion,  that  justice 
ought  not  to  be  diverted  from  its  plain  course,  by  circumstances  so 
susceptible  of  explanation  that  ^rror  is  impossible ;  and  that  when 
the  decree  was  returned  to  the  district  court  of  North  Carolina,  with 
the  blank  unfilled,  that  court  did  right  in  considering  the  specification 
intended  to  have  been  inserted,  and  for  which  the  blank  was  left,  as 
a  substantive  and  essential  part  of  the  decree,  still  capable  of  being 
supplied,  and  in  acting  upon,  and  explaining  the  decree,  as  if  that 
specification  had  been  originally  inserted 
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Tbis  impediment  being  removed,  the  cause  will  be  considered  on 
its  merits, 

^  It  is  contended,  with  great  earnestness,  that  farther  proof  ought 
not  to  have  been  oidered,  and  that  the  goods  which  have  been  restored 
pnght  to  have  been  condemned  as  prize  of  war.  In  support  of  this 
proposition,  the  captors,  by  their  counsel,  insist  that  the  rights  of 
belligerents  would  be  sacrificed,  should  a  mere  bill  of  lading, 
[  *  48  ]  consigning  the  goods  to  a  neutral,*  unaccompanied  by  letter 
of  advice  or  invoice,  let  in  the  neutral  claimant  to  further 
proof. 

It  is  not  pretended  that  such  a  bill  would  of  itself  justify  an  order 
for  restitution ;  but  it  certainly  gives  the  person  to  whom  it  is  ad- 
dressed a  right  to  receive  the  goods,  and  lays  the  foundation  for 
proof  that  the  property  is  in  him.  It  cannot  be  believed,  that,  admit- 
ting further  proof,  in  the  absence  of  an  invoice  or  letter  of  advice, 
endangers  the  fair  rights  of  belligerents.  These  papers  are  so  easily 
prepared,  that  no  firaudulent  case  would  be  without  them.  It  is  not 
to  be  credited,  that  a  shipper  in  London,  consigning  his  own  goods 
to  a  merchant  in  Lisbon,  with  the  intention  of  passing  them  on  a 
belligerent  cruiser  as  neutral,  would  omit  to  furnish  a  letter  of  advice 
and  invoice  adapted  to  the  occasion.  There  might  be  double  papers, 
but  it  is  not  to  be  imagined  that  papers  so  easily  framed  would  not 
be  prepared  in  a  case  of  intended  deception. 

It  is  unquestionably  extraordinary',  that  the  same  vessel  which 
carries  the  goods  should  not  also  carry  invoices  and  letters  of  advice. 
But  the  inference  which  the  counsel  for  the  captors  would  draw  from 
this  fact,  does  not  seem  to  be  warranted  by  it.  It  might  induce 
a  suspicion,  that  papers  had  been  thrown  overboard;  but  in  the 
total  absence  of  evidence  that  this  fact  had  occurred,  the  court 
would  not  be  justified  in  coming  positively  to  such  a  conclusion. 
Between  London  and  Lisbon,  where  the  voyage  is  short  and  the 
packets  regular,  the  bills  of  lading  arid  invoices  might  be  sent  by  the 
regular  conveyances.  But  where  it  even  admitted  that  a 
[  *  49  ]  belligerent  master  carrying  a  *  cargo  chiefly  belligerent,  had 
thrown  papers  overboard,  this  fact  ought  not  to  preclude  a 
neutral  claimant,  to  whom  no  fraud  is  imputable,  fiK)m  exhibiting 
proof  of  property.  In  the  case  before  the  court,  no  attempt  was 
made  to  disguise  any  part  of  the  cargo.  By  far  the  greater  portion 
of  it  was  confessedly  British,  and  was  condemned  without  a  claim. 
The  whole  transaction  with  respect  to  the  cargo,  is  plain  and  open ; 
8  and  was,  in  the  opinion  of  this  court,  a  clear  case  for  further  proof. 

I  The  further  proof,  in  the  claims  108, 109, 141,  and  122,  consists  of 

?l;  affidavits  to  the  proprietary  interest  of  the  claimants ;  of  copies  of 
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letters,  in  some  instances  ordering  the  goodsy  and  in  others  advising 
of  their  shipment ;  and  of  copies  of  invoices  —  all  properly  authenti- 
cated. This  proof  was  satisfactory,  and  the  order  for  restitution  made 
upon  it  was  the  necessary  consequence  of  its  admission. 

*  In  the  claim  to  No.  118,  made  for  Joseph  Winn,  the  [  *  50  ] 
farther  proof  was  not  so  conclusive.    It  consisted  of  the 
affidavit  of  the  claimant  to  his  proprietary  interest,  and  to  his  charac- 
ter as  a  domiciled  Portuguese  subject,  residing  and  carrying  on  trade 
in  Lisbon.     The  affidavit  was  made  in  London  on  the  29th  day  of 
June,  1814,  but  states  the  claimant  to  have  been  at  his  fixed  place  of 
residence  in  Lisbon,  at  the  time  of  the  capture,  where  he  had  resided 
for  several  years  preceding  that  event,  and,  where  he  con- 
tinued until  the  12th  of  June,  1814,  when  he  left  *  Lisbon  [  *  51  ] 
for  Bordeaux,  and  has  since  arrived  in  London  on  mercantile 
business.  That  he  is  still  a  domiciled  subject  of  Portugal,  intending  to 
return  to  Lisbon,  where  his  commercial  establishment  is  maintained, 
and  his  business  carried  on  by  his  clerks  until  his  return.    To  a  copy 
of  this  affidavit  is  annexed  that  of  Duncan  AT  Andrew,  his  derk, 
made  in  Lisbon,  who  verifies  all  the  facts  stated  in  it. 

This  property  was  also  restored  by  the  sentence  of  the  district 
court,  and  affirmed  in  the  circuit  court.  On  an  appeal  being  prayed, 
the  circuit  court  made  an  order  allowing  this  claimant  to  take  further 
proof,  to  be  offered  to  this  court  The  proof  offered  imder  this  order 
consists  of  a  special  affidavit  of  one  of  the  shippers,  of  sworn  copies  of 
letters  ordering  the  shipment,  and  of  the  invoice  of  the  articles  shipped. 

This  claim  not  having  been  attended,  when  the  sentence  of  restitu- 
tion was  made,  with  any  suspicious  circumstances,  other  than  the 
absence  of  papers  which  h&ve  since  been  supplied,  and  which  was 
probably  the  result  solely  of  inadvertence,  this  court  is  of  opinion, 
that  the  further  proof  now  ofiered  ought  to  be  received.  It  certainly 
dissipates  every  doubt  respecting  the  proprietary  interest  The  only 
question  made  upon  it  respects  the  neutral  character  of  the  claimant 

It  has  been  argued,  that  the  native  character  easily  reverts,  and  that 
by  returning  to  his  native  country,  the  claimant  has  become 
a  redintegrated  British  subject  *But  his  commercial  estab-  [  *  52  ] 
Ushment  at  Lbbon  still  remains;  his  mercantile  affairs  are 
conducted  in  his  absence  by  his  clerks ;  he  was  himself  in  Lisbon 
at  the  time  of  the  capture;  he  has  come  to  London  merely  on 
mercantile  business,  and  intends  returning  to  Lisbon.  Under  these 
circumstances,  his  Portuguese  domicile  still  continues. 

But,  it  is  contended,  that  the  connection  between  Britain  and  Por- 
tugal retains  the  British  character,  and  the  counsel  for  the  captors  has 
enumerated  the  privileges  of  Englishmen  in  that  country. 


na 
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These  privileges  are  certainly  very  great;  but,  without  giving  them  a 
niinute  and  separate  examination,  it  may  be  said  generally,  that  they 
do  not  confound  the  British  and  Portuguese  character.  They  do  not 
identify  the  two  nations  with  each  other,  or  affect  those  principles  on 
which,  in  other  cases,  a  merchant  acquires  the  character  of  the  nation 
in  which  he  resides  and  carries  on  his  trade.  If  a  British  merchant 
residing  in  Portugal,  retains  his  British  character  when  Britain  is  at 
war  and  Portugal  at  peace,  he  would  also  retain  that  character  when 
Portugal  is  at  war  and  Britain  at  peace.  This  no  belligerent  could 
tolerate.  Its  effect  would  be  to  neutralize  the  whole  commerce  of 
Portugal,  and  give  it  perfect  security. 

Sentence  affirmed. 


M'lvEB,  Assignee,  &c.  i;.  Kyoer  et  al. 

3  W.  53. 


Bill  for  the  specific  performance  of  an  agreement  for  the  exchange  of  lands.    The  contract 

enforced. 


•a 
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Taylor  J  for  the  appellant. 
Swanuy  for  the  respondents. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

On  the  25th  day  of  March,  1789,  George  Kyger  and  Josiah  Wat- 
son entered  into  articles  for  the  exchange  of  a  lot  in  Alexandria, 
estimated  at  $2,200,  for  certain  lands  in  Kentucky,  the  property  of 
Watson.  The  lot  was  to  be  conveyed  to  Watson  within  18  months 
from  the  date  of  the  contract ;  in  consideration  of  which,  Watson 
stipulated  to  convey  to  Kyger  such  lands,  surveyed  and  patented  for 
him  on  the  waters  of  Elkhorn  in  Kentucky,  as  the  said  Kyg^  should 
select,  to  the  extent  of  $2,200,  at  one  dollar  per  acre,  as  soon  as 
Kyger  should  make  his  election,  and  furnish  a  plot  and  survey  of  the 
lands  chosen. 

On  the  23d  day  of  December,  1790,  a  second  agreement  was 
entered  into,  which,  after  reciting  the  terms  of  the  first,  states,  that 
George  Kyger  had  represented  to  the  said  Josiah,  that  the  land  on 
Elkhorn  was  not  so  valuable  as  Kyger  had  supposed ;  and 
[  •  54  ]  had  proposed  to  extend  the  time  for  surveying  *  and  choos- 
ing the  lands  in  Kentucky,  and  to  be  allowed  to  take  lands 
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to  the  amount  of  $2^00  on  the  waters  of  Elkhorn,  or  from  other 
lands  patented  for  the  said  Josiah,  in  Kentucky,  at  the  intrinsic  value 
which  such  land  bore  at  any  time  between  the  2dth  day  of  March, 
1789,  and  the  25th  .day  of  September,  1790.  On  this  representation 
it  was  agreed  that  ihe  time  for  choosing,  valuing,  and  conveying 
the  lands  in  Kentucky,  should  be  extended  18  months ;  that  Kyger 
might  take  lands  to  the  stipulated  amount,  from  other  tracts,  which 
were  specified,  at  the  intrinsic  value  between  the  periods  before 
mentioned,  taking  not  less  than  700  acres  out  of  any  one  tract.  To 
ascertain  the  value  of  these  lands,  Thomas  Marshcdl,  the  elder,  was 
chosen  on  the  part  of  Watson,  and  Samuel  Buler  on  behalf  of  Kyger; 
and  it  was  agreed  that  if  T.  Marshall  should  die  or  refuse  to  act,  the 
agent  of  Watson,  in  Kentucky,  should  nominate  some  other  person 
in  his  stead.  A  similar  provision  was  made  for  supplying  the  place 
of  Buler.  The  selection  and  valuation  being  thus  made,  Josiah 
Watson  was  to  convey  the  land  selected  and  valued. 

In  the  year  1806,  Daniel  Kyger  and  others,  devisees  of  George 
Kyger,  party  to  the  said  contracts,  filed  their  bill  in  chancery,  in  the 
circuit  court  for  the  county  of  Alexandria,  stating  the  contracts  above 
mentioned ;  and  stating,  further,  that  the  lot  in  Alexandria  had  been 
duly  conveyed ;  that  Thomas  Marshall  had  refused  to  act  as  valuer ; 
that  the  agent  of  Watson  had  nominated  John  M?  Whattan  in  his 
place ;  that  in  the  year  1791,  the  said  M' Whattan  and  Buler  pro- 
ceeded to  make  a  valuation,  by  which  the  lands  on  Elkhorn 
•were  valued  at  $1,200,  and  by  which  one  tract  of  1,800  [  •SS  ] 
acres  on  Ravin  Creek,  and  one  other  tract  of  1^00  acres  on 
Forklick  Creek,  were  taken  to  complete  the  amount  in  value  to  which 
Kyger  was  entitied  under  the  contract. 

The  bill  proceeds  to  state  that  this  valuation  was  made  known  to 
Josiah  Watson,  and  the  conveyances  demanded,  but  from  some 
unknown  cause  were  not  made  until  Josiah  Watson  became  bank- 
rupt. That  in  the  year  Greorge  Kyger  departed  this  life, 
having  first  made  his  last  will  in  writing,  in  which  he  devised  all.  his 
real  estate  in  Kentucky  to  the  plaintifis.  In  the  year  180S,  the  plain- 
tifib  presented  to  Josiah  Watson  an  affidavit  made  by  M' Whattan 
and  Buler,  stating  the  valuation  they  had  made,  and  demanded  a  con- 
veyance* He  excused  himself  on  account  of  his  bankruptcy,  but 
executed  a  release  which  recites  the  agreement  and  valuation ;  and 
that  a  deed  for  the  lands  had  been  executed  by  him,  which  was  in 
the  hands  of  John  M'lver,  the  defendant.  This  release  is  annexed  to 
the  bilL  The  bill  prays  that  M'lver,  the  defendant,  who  is  the 
assignee  of  the  banlmipt,  may  be  decreed  to  convey  the  lands  con- 
tained in  the  valuation  of  M*  Whattan  and  Buler. 

14* 
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The  answer  admits  the  contracts,  bat  does  not  admit  that  Thomas 
Marshall  declined  acting  as  a  valuer,  or  that  IVTWhattan  was 
appointed  in  his  place.  It  avers  that  the  Elkhom  lands  were  worth 
the  sum  at  which  they  were  rated  in  the  first  contract,  and  that  the 
second  was  obtained  by  the  fraudulent  representations  of  Kyger. 
That  the  valuation  of  AT  Whattan  and  Buler  was  not  only 
[  *  56  ]  unauthorized,  but  *made  under  an  imposition  practised  on 
them  by  Kyger,  who  prevailed  on  them  to  consider  the  con* 
tract  as  obliging  them  to  value  the  lands  on  Elkhom  and  Eagle  Creek 
at  no  more  than  one  dollar  per  iacre,  although  they  might  be  worth 
more.  That  Josiah  Watson  never  admitted  that  Kyger  was  entitled 
to  more  than  the  Elkhom  and  Eagle-creek  land,  which  was,  there- 
fore, not  conveyed  to  his  assignees,  though  the  other  lands  mentioned 
in  the  bill  were  so  conveyed.  The  defendant  consents  that  a  con- 
veyance be  decreed  for  the  Elkhom  and  Eagle-creek  lands,  and 
insists  that  the  bill,  as  to  the  residue,  ought  to  be  dismissed. 

Several  depositions  were  taken,  which  generally  estimate  the  Elk- 
horn  and  Eagle-creek  lands  at  a  dollar  or  more  per  acre.  One 
deposition  estimates  them  at  81  cents.  Parts  of  those  lands  were 
sold  by  Kyger,  at  various  prices,  whether  on  credit,  or  on  what  credit, 
is  not  stated,  averaging  rather  more  thsm  one  doUar  per  acre. 

The  deposition  of  M'Whattan  was  taken  by  the  defendant,  and 
states  that  the  valuers  acted  under  the  first  agreement;  and,  to  the 
best  of  his  recollection,  thought  themselves  bound  to  estimate  the 
first-rate  land  at  not  more  than  one  dollar  per  acre. 

The  court  decreed  a  conveyance  for  all  the  lands  contained  in  the 
valuation,  from  which  decree  the  defendant  appealed  to  this  court. 

The  appellant  contends :  — 

1st  That  the  second  contract  ought  to  be  annulled,  having  been 
obtained  by  fraud.     If  this  be  against  him,  then, 
[  *d7  ]      *2d.  The  valuation  ought  to  be  set  aside,  and  a  revalu- 
ation directed. 

1.  Admitting  the  lands  on  Elkhom  and  Eagle  Creek  to  have  been 
worth,  intrinsically,  one  dollar  per  acre,  a  fact  not  entirely  certain, 
the  court  is  of  opinion  that  the  second  contract  is  not  impeachable 
on  that  ground.  It  is  not  suggested,  nor  is  it  to  be  presumed,  that 
Watson  derived  his  sole  knowledge  of  the  value  of  his  lands  from 
the  representations  made  by  Kyger.  The  value  fixed  in  the  first  con- 
tract was  probably  founded  on  his  previous  information;  and  there  is 
no  reason  to  doubt  that  when  Kyger  was  dissatisfied  with  the  stipu* 
lated  price,  Watson  was  perfectly  willing  to  leave  the  value  to 
arbitrators  mutually  chosen  by  the  parties.  The  court  perceives  no 
reason  for  annulling  the  second  contract. 


./ 
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2.  On  the  second  point,  the  establishment  of  the  valuation  made 
by  IVPWhattan  and  Buler,  there  is  a  total  want  of  testimony.  The 
defendant,  in  his  answer,  denies  the  authority  of  M'Whattan  to  act 
as  a  valuer,  and  there  is  no  proof  to  support  the  allegation  of  the  bill. 
The  ex  parte  affidavit  of  M'Whattan  and  Buler,  did  it  even  contain 
any  evidence  of  their  authority,  is  inadmissible ;  and  the  recitals  of 
the  deed  of  release  executed  by  "Watson  after  he  became  a  bankrupt, 
are  not  evidence.  The  decree,  therefore,  so  far  as  it  establishes  this 
valuation,  and  orders  conveyances  to  be  made  in  conformity  with  it, 
must  be  reversed,  and  that  valuation  set  aside,  and  a  new  one 
directed. 

Decree^  accordinffly* 


The  Diana. 

3  W.  58. 

Decree  in  an  instance  canae  affirmed,  with  damages,  at  the  rate  of  six  per  centum  per  annum,  ^// 
on  the  amount  of  the  appraised  value  of  the  cargo,  (the  same  having  been  delivered  to  the  ^J^ . 
claimant  on  ball,)  including  interest  from  the  date  of  the  decree  of  condemnation  in  the 
district  conrt. 

Appeal  from  the  curcuit  court  of  South  Carolina. 

This  was  an  information  under  the  non-importation  laws,  (2  Stats* 
at  Large,  379,  469,)  against  the  ship  Diana  and  cargo.  Condemna- 
tion was  pronounced  in  the  district  and  circuit  courts,  and  the  cause 
was  brought,  by  appeal,  to  this  court.  At  the  last  term  on  the  hear- 
ing, it  was  ordered  to  further  proof;  and  the  further  proof  not  being 
satisfactory,  the  decree  of  the  court  below  was  aflSrmed  at  the  present 
term* 

Berrien^  for  the  United  States,  inquired  whether  the  damages 
should  be  computed  from  the  date  of  the  bond  given  for  the  appraised 
value  of  the  cargo,  or  from  the  decree  of  the  district  court. 

The  court  was  of  opinion  that  the  damages  should  be  computed  at 
the  rate  of  six  per  centum  on  the  amount  of  the  appraised  value  of 
the  cargo,  including  interest  from  the  date  of  the  decree  of  condem- 
na^tion  in  the  district  court 

Decree  affirmed. 
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Thb  New  York.     Troup,  Claimant. 

3  W.  59. 

Libel  under  the  non-intercourse  acts.    Alleged  excuse  of  distress  repeUed.    Ck)ndemnation 

pronounced. 

4f  I/O  T        ^^®  ^^®^  ^  stated  in  the  opinion  of  the  court 
/ 

D.  B.  Offdeny  for  the  appellant  and  claimant 

Hqpkinson  and  Baldwin^  for  the  United  States. 

[  *  60  ]     •  Livingston,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  the  circuit  court  for  the  southern 
district  of  New  York. 

This  ship  was  libelled  for  taking  on  board,  at  the  Island  of  Jamaica, 
with  the  knowledge  of  the  master,  51  puncheons  of  rum,  23  barrels 
of  limes,  and  20  barrels  of  pimento,  with  intention  to  import  the 
same  into  the  United  States,  contrary  to  the  provisions  of  an  act  of 
Congress,  interdicting  commercial  intercourse  between  Great 
[  •ei  ]  Britain  and  the  United  States,  *  passed  the  1st  of  March, 
1809,^  and  the  cargo  was  libelled  for  an  importation  into 
the  United  States,  in  violation  of  the  provisions  of  the  same  law. 

A  claim  was  interposed  by  John  Troup,  of  the  city  of  New  York, 
merchant,  which  denies  the  allegation  of  the  libel,  as  to  the  intention 
with  which  the  articles  mentioned  in  the  libel  were  put  on  board  at 
Jamaica ;  and  as  to  the  importation,  he  states,  that  on  or  about  the 
6th  of  October,  1811,  the  said  ship,  with  the  said  cargo  on  board, 
being  on  the  high  seas  on  the  American  coast  about  five  leagues 
distant  from  land,  and  having  lost  her  rudder  and  being  otherwise 
disabled,  was,  by  stress  of  weather,  compelled  to  put  into  the  port  of 
New  York,  contxary  to  the  wiU  and  design  of  the  master,  and  against 
the  express  orders  of  the  claimant,  as  owner  thereof,  communicated 
to  the  said  master  before  his  arrival. 

On  board  the  vessel  were  two  manifests  of  the  cargo,  both  of 
which  stated  the  cargo  to  have  been  laden  on  board  at  Montego  Bay, 
in  Jamaica ;  but  one  of  them  declared  her  destination  to  be  Amelia 
Island,  and  the  other  New  York.  The  latter  was  delivered  to  an 
officer  of  the  customs,  and  a  certificate  by  him  indorsed  thereon, 
stating  that  fact,  dated  the  14th  October,  1811.  The  other  manifest 
was  exhibited  at  the  custom-house  in  New  York,  on  the  25th  Octo- 

1  2  Stats,  at  Large,  528. 
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ber,  1811,  at  which  time  the  master  took  the  oath  usual  on  such 
occasions^  stating  that  the  said  manifest  contained  a  true  account  of 
all  the  goods  on  board,  and  that  there  were  not  any  goods  on  board, 
the  importation  of  which  into  the  United  States  was  prohibited  by 
law. 

•John  Davison,  the  master,  deposed  that  he  was  with  the  [  *62  ] 
said  ship  at  Jamaica,  in  August,  1811.  That  his  orders 
from  the  claimant  were,  not  to  take  on  board  at  Jamaica,  any  West 
India  produce  for  the  United  States.  That  the  consignee  of  the 
said  ship.  The  Northern  Liberties,  (evidently  a  mistake  for  The  New 
York,)  insisted  upon  it  that  he  should  take  a  cargo  of  West  India 
produce  on  board,  stating  it,  as  his  opinion,  that  the  non-intercourse 
law  would  probably  be  repealed  before  he  could  arrive  at  New  York, 
and  that,  at  any  rate,  he  could  stand  off  and  on  Sandy  Hook  until 
he  should  receive  the  orders  of  his  owner  how  to  proceed.  That  he 
was  thus  induced  to  take  the  said  cargo  on  board,  with  which  he 
sailed  with  orders  from  the  consignee,  and  with  intention  to  obey 
tiiem,  not  to  attempt  to  come  into  the  port  of  New  York  unless  he 
received  from  the  owner  directions  off  Sandy  Hook  so  to  do ;  that 
on  the  6th  of  October,  in  the  same  year,  while  on  the  voyage  from 
Jamaica,  they  had  a  severe  gale  of  wind  from  the  southwest,  varying 
to  the  southward  and  eastward,  accompanied  with  a  very  heavy  sea, 
which  continued  nearly  twenty  hours,  in  the  course  of  which  they 
split  the  foresail  and  cairied  away  the  rudder.  That  on  the  11th 
day  of  October,  they  made  soundings  about  forty  miles  to  the  south- 
wsurd  of  Sandy  Hook,  where  he  received  a  letter  from  the  owner  by 
a  pilot  boat,  the  contents  of  which  he  communicated  to  the  crew, 
and  told  them  he  should  wait  off  the  Hook,  until  he  received  further 
Oiders  from  the  owner;  but  they  declared  that  the  rudder  was  in  sudi 
a  state  that  it  was  unsafe  to  remain  in  her  at  sea,  and  that 
they  would  leave  the  *  ship  in  the  pilot  boat  unless  he  would  [  *  63  ] 
bring  her  into  port.  That,  in  his  opinion,  it  would  have 
been  very  dangerous  and  unsafe  to  continue  at  sea  with  the  said  ship 
in  the  condition  in  which  the  rudder  then  was,  and  he,  therefore,  con- 
sented to  bring  her  into  New  York,  believing  that  it  was  necessary 
to  do  so  for  the  preservation  of  the  cargo  and  the  lives  of  the  people 
on  board ;  that  he  was  towed  into  New  York  by  a  pilot  boat,  as  the 
pilot  would  not  take  charge  of  the  ship  unless  she  was  towed. 

The  letter  of  the  owner,  referred  to  in  the  master's  testimony,  is 
dated  in  New  York,  the  third  of  October,  1811,  and  is  addressed  to 
him  as  follows :  — 

"  Not  knowing  if  you  have  rum  in,  I  take  this  precaution  by  every 
boat;  if  you  have  rum,  you  are  to  stand  off  immediately  at  least 
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four  leagues,  and  keep  your  ship  in  as  good  a  situation  as  you  can, 
either  for  bad  weather  or  to  come  in  if  ordered ;  you  must  get  the 
pilot  to  bring  up  all  the  letters  for  me,  &c,  also,  a  letter  from  your* 
self,  stating  the  state  of  your  ship,  provisions,  &c.,  and  bring  them  to 
town  as  soon  as  possible ;  give  me  the  opinion  of  your  crew,  if  you 
think  they  can  be  depended  on,  if  we  find  it  necessary  to  alter  our 
port  of  departure.  If  you  have  rum  in,  I  expect  the  ship  must  go  to 
Amelia  Island,  or  some  other  port,  as  they  seize  all  that  comes  here. 
You  may  expect  to  see  or  hear  from  me  in  a  day  or  two  afbBr  your 
being  off.  You  keeping  the  Highlands  N.  W.  of  you  I  think  will  be 
a  good  berth.  If  you  are  within  three  leagues  of  the  land,  you  are 
liable  to  seizure  by  any  armed  vessel." 

On  the  18th  day  of  October,  1811,  a  survey  was  made 
[  •  64  ]  of  •  the  New  York  by  the  board  of  wardens,  which  stated 
the  rudder  gone,  the  stern  post  and  counter  plank  injured, 
the  oakuxn  worked  out,  the  main  cap  split  and  settled,  fore-topsail- 
yards  sprung,  pallbits  broken;  fore<topsail  sheet  bill  started  and 
broken.  This  injury  was  stated  by  the  master  to  the  wardens  to 
have  happened  in  a  gale,  in  lat.  27  30  N.  and  long.  80  W.  The 
wardens  gave  it  as  their  opinion,  that  the  said  vessel  ou^t  to  be 
unloaded,  and  hove  out,  to  repair  her  damages  before  she  could  pro- 
ceed to  sea  in  safety. 

On  the  7th  of  November,  of  the  same  year,  after  the  New  York 
was  unloaded,  the  wardens  again  surveyed  her,  and  reported  the 
middle  rudder  brace  broken,  the  crown  of  the  lower  tnrace  gone. 
Some  of  the  sheathing  fore  and  aft  gone,  the  rudder  badly  chafed, 
and  so  much  injured  as  not  to  be  fit  to  be  repaired. 

On  this  evidence,  the  district  court  pronounced  a  decree  of  restita- 
tion.  From  this  sentence  the  United  States  appealed  to  the  circuit 
court,  held  for  the  southern  district  of  New  York,  in  the  second 
circuit,  where  that  sentence  was  reversed.  From  this  last  decree  an 
appeal  is  made  to  this  court,  whose  duty  it  now  is  to  inquire  which 
of  these  sentences  is  correct. 

If  the  articles  in  question  were  taken  on  board  with  the  intention 
of  importing  the  same  into  the  United  States,  and  with  the  owner's 
or  master's  knowledge,  a  forfeiture  of  the  vessel  must  be  the  conse- 
quence, whether  she  was  forced  in  by  stress  of  weather  or  not ;  and 
even  if  no  such  intention  existed  at  the  time  of  loading  at 
[  *  65  ]  Jamaica,  the  consequence  *  will  attach  to  the  goods,  if  it 
shall  appear  that  the  coming  in  of  the  vessel  was  voluntary 
on  the  part  of  the  master. 

The  claimant  has  first  endeavored  to  clear  the  transaction  of  aU 
illegality  in  its  inception,  and  thinks  he  has  offered  testimony  suffi- 
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eient  to  satisfy  the  court  that  there  was  no  intention  at  the  time  of 
loading  at  Jamaica,  to  import  the  cargo  into  the  United  States. 

When  an  act  takes  place,  which  in  itself,  and  unexplained,  is  a 
yiolation  of  law,  and  the  inducements  to  such  infraction  are  great,  it 
win  not  be  thought  umeasonable  in  a  court,  to  expect  from  a  party 
who  seeks  relief  against  its  consequences,  the  most  satisfactory  proof 
of  innocence,  especially  as  such  proof  will  generally  be  within  his 
leadL  If  then,  any  papers,  which  in  the  course  of  such  a  transac- 
tion must  have  existed,  are  not  produced,  or  if  any  others  which 
oome  to  light,  do  not  correspond  with  the  master's  relation ;  and 
especially  if  all  the  witnesses  who  are  in  the  power,  and  many  of 
them  in  the  interest,  and  under  the  influence  of  the  party,  are  omitted 
to  be  examined,  when  it  is  impossible  that  they  should  not  be  inti- 
mately acquainted  with  the  most  material  eircumstances ;  and  instead 
o£  this  the  chief,  if  not  only  reliance  of  the  claimant,  is  placed  on 
the  evidence  of  a  party,  who,  if  the  allegations  of  the  libel  be  true, 
is  himself  liable  to  a  very  heavy  penalty;  when  such  a  case  occurs, 
a  court  must  be  expected  to  look  at  the  proofs  before  it,  with  more 
than  ordinary  suspicion  and  distrust. 

In  this  case  there  was  an  importation  which,  primdfacie^ 
was  against  law,  and  was  in  the  same  degree  *  evidence  of  [  *  66  ] 
an  original  intention  to  import ;  the  burden,  then,  of  showing 
Ae  absence  of  such  an  intention,  was  thrown  upon  and  assumed  by 
ilie  claimant.  In  doing  this,  he  satisfies  himself  with  the  examina- 
tion of  the  master ;  who  states  that  he  had  orders  from  his  owner, 
not  to  take  on  board  at  Jamaica  any  West  India  produce  for  the 
United  States.  What  is  become  of  these  orders  ?  Does  a  master 
sail  on  a  foreign  voyage  with  verbal  instructions  only  ?  This  is  not 
tiie  common  course  of  business.  Instructions  to  a  master  of  a  vessel 
are  generally  in  writing;  and  for  the  owner's  greater  security,  there 
is  always  left  with  him,  a  copy  certified  or  acknowledged  by  the 
former.  If  so,  why  are  they  not  produced  ?  They  would  speak  for 
themselves,  and  be  entitled  to  more  credit  than  the  declarations  of  a 
person  so  deeply  interested  to  misrepresent  the  transaction,  as  thjs 
witness  is.  The  court,  therefore,  might  well  throw  out  of  the  case 
tiie  little  that  is  said  of  these  instructions,  so  long  as  they  are  not 
{»oduced;  and  it  is  not  pretended  that  they  were  not  reduced  to 
writing,  or  if  they  were,  that  they  are  lost ;  which,  indeed,  is  not  a 
very  supposable  event,  if  the  ordinary  precautions  on  this  occasion 
have  been  observed.  But  notwithstanding  these  very  positive  orders, 
the  master,  in  direct  violation  of  them,  and  at  the  hazard  of  the  most 
serious  consequences  to  himself,  takes  on  board  a  cargo  expressly 
prohibited  by  his  owner,  in  compliance  with  the  directions  and 
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opinion  of  a  consignee,  whose  name  iB  also  withheld,  and  who  does 
not  appear  to  have  had  any  right  to  interfere  in  this  way.     So  great. 

a  responsibility  would  have  attached  upon  such  a  palpable 
[  *  67   ]  *  breach  of  orders,  that  it  is  a  good   reason  for  doubting 

whether  they  ever  existed.  Nor  is  this  part  of  the  master's 
testimony  verified  by  the  claim,  which  observes  a  profound  silence  in 
relation  to  these  or  any  other  orders  that  may  have  been  given.  If 
no  written  instructions  were  delivered  to  the  master,  which  we  are  at 
liberty  to  believe,  as  none  are  produced,  a  better  mode  could  hardly 
have  been  devised  to  avoid  detection.  It  has  been  said  in  argument, 
that  the  intention  of  the  master's  coming  to  the  United  States  was 
altogether  contingent,  and  depended  on  a  repeal  of  the  non-inter- 
course act,  and  that  he,  accordingly,  did  not  mean  to  come  in  if  that 
act  were  still  in  force.  But  how  does  this  appear  ?  Nothing  of  the 
kind  is  stated  in  his  deposition ;  on  the  contrary,  his  coming  inj 
according  to  his  own  account,  depended  not  on  the  repeal  of  tills 
law,  but  on  the  orders  of  his  owner ;  he  came,  he  says,  on  this  coast, 
with  intention  to  obey  the  orders  of  the  consignee,  not  to  attempt  to 
come  into  port  unless  he  received  orders  firom  the  owner,  off  Sandy 
Hook,  so  to  do.  If,  therefore,  he  bad  found  those  laws  yet  in  force, 
which  he  probably  had  heard  was  the  case,  soon  after  his  coming  on 
the  American  coast,  and  long  before  he  fell  in  with  the  pilot  boat 
which  carried  down  the  letter  of  his  owner,  he  still  intended  to  have 
come  in,  if  his  owner  had  ordered  him  so  to  do.  His  intention,  therer 
fore,  as  taken  from  his  own  relation,  is  not  altogether  of  that  innocent 
nature  which  it  has  been  represented  to  be.  When  the  vessel  sailed 
from  Jamaica,  does  not  exactly  appear ;  all  we  know  of  the  master's 

account  is,  that  she  was  there  in  August,  and  met  with  .a 
[  "GS  ]  gale   on  the  6th  'of  October  following.    It  is  probable, 

however,  from  these  dates,  that  she  has  been  long  enough 
at  sea  to  meet  with  one  or  more  vessels  from  the  United  States,  from 
which  information  might  have  been  received  of  the  actual  state  of 
things  in  this  country  in  relation  to  this  law.  Whether  any  such 
vessel  were  met  with,  we  know  not ;  bu^  niiight  have  known  if  any 
of  the  crew  or  of  the  passengers  had  been  examined,  or  the  log-book 
produced.  If  such  information  were  received  on  the  coast,  and  the 
master  of  The  New  York  had  persisted  afterwards  in  keeping  the  sea 
until  he  could  hear  from  his  owner,  it  would  amount  to  strong  proof 
of 'an  original  design  to  come  here.  The  opinion  which  has  already 
been  intimated  on  this  part  of  the  case,  which  depends  on  the  inten- 
tion with  which  the  cargo  was  loaded,  will  be  much  strengthened  by 
proceeding  to  consider  the  plea  of  necessity  on  which  the  coming  in 
is  justified,  and  the  facts  relied  on  in  support  of  this  plea.     The 
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necessity  must  be  urgent,  and  proceed  firom  such  a  state  of  things  as 
may  be  supposed  to  produce  on  the  mind  of  a  skilful  mariner,  a  well- 
grounded  apprehension  of  the  loss  of  vessel  and  cargo,  or  of  the  lives 
of  the  crew.  It  is  not  every  injury  that  may  be  received  in  a  storm, 
as  tiie  splitting  of  a  sail,  the  springing  of  a  yard,  or  a  trifling  leaky 
which  will  excuse  a  violation  of  the  laws  of  trade.  Such  accidents 
happen  in  every  voyage ;  and  the  condmerce  of  no  country  could  be 
subject  to  any  regulations,  if  they  might  be  avoided  by  the  setting  up 
of  such  trivial  accidents  as  these.  It  ought,  also,  to  be  very 
apparent  that  the  injury,  whatever  it  may  be,  has  not  •been  [  *  69  ] 
in  any  degree  produced,  as  was  too  often  the  case  during  the 
restrictive  system,  by  the  agency  of  the  master,  and  some  of  the 
crew.  Does,  then,  the  testimony  in  this  case  carry  with  it  that  full 
conviction  of  the  vis  major  which  ought  to  be  made  out  to  avoid 
Ihe  effects  of  an  illicit  importation  ?  It  will  not  be  right  or  proper 
for  the  court,  in  considering  this  part  of  the  case,  to  divest  itiself  of 
those  suspicions  which  were  so  strongly  excited  in  the  first  stage  of 
this  transaction ;  for  if  it  were  not  very  clearly  made  out  that  the 
lading  of  these  goods  on  board  was  innocent,  it  will  be  some  excuse 
for  the  incredulity  which  the  court  may  discover  respecting  the  tale 
of  subsequent  distress.  On  this  point,  also,  the  claimant  is  satisfied 
with  the  testimony  of  the  master.  Not  a  single  mariner,  not  one  of 
the  passengers,  although  several  were  on  board,  is  brought  forward  in 
support  of  his  relation.  Of  the  wardens'  survey,  notice  will  presently 
be  taken.  Now,  admitting  the  master's  story  to  be  true,  with  those 
qualifications,  however,  which  are  inevitable,  he  has  made  out  as 
weak  a  case  of  necessity  as  was  ever  offered  to  a  court,  in  the  many 
instances  of  this  kind  which  occurred  during  the  existence  of  the 
restrictive  system.  A  gale  of  less  than  twenty  hours'  continuance 
was  all  the  bad  weather  that  was  encoimtered,  in  which  it  is  said  the 
rudder  was  carried  away,  and  the  foresail  split.  The  rudder  may  have 
been  injured,  but  it  could  not  have  been  carried  away,  if  it  be  true, 
as  firom  the  master's  own  account  must  have  been  the  case,  that 
Uie  vessel  after  this  accident  made  at  least  one  thousand  miles  in  the 
course  of  the  first  five  days,-immediately  after.  But  it  is 
said,  •that  is  no  evidence  aA  to  the  place  where  the  accident  [  *70  ] 
happened.  Of  this  fact  the  survey  produced  by  the  claimant 
himself  is  conclusive.  It  was  taken  from  the  mouth  of  the  captain 
himself,  and  if  he  or  the  wardens  committed  a  misteike  in  this  impor- 
tant particular,  why  was  it  not  corrected  by  an  examination  of  the 
master,  or  a  production  of  the  log-book  ?  Nor  has  it  escaped  the 
attention  of  the  court,  that  if  The  New  York  were  disabled  in  lat.  27, 
30  north,  long.  80  west,  she  might  have  reached  Amelia  Island,  her 
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pretended  port  of  destination,  with  much  more  ease,  and  in  much  less 
time  than  she  employed  in  sailing  more  than  ten  degrees  to  the  north, 
and  taking  her  station  off  Sandy  Hook ;  for  she  was,  on  the  6th  of 
October,  much  nearer  to  that  island,  and  the  wind  was  as  fair  as 
could  be  desired  to  carry  her  there.  The  plea  of  distress,  therefore, 
is  contradicted  by  a  fact  which  could  not  have  existed,  if  it  had  been 
as  great  as  is  now  pretended^  nor  can  it  be  believed,  if  any  great 
danger  had  been  produced  by  the  gale  of  the  6th  of  October,  that 
either  the  crew  or  the  passengers  would  have  submitted,  not  only  to 
come  so  many  degrees  to  the  north,  but  continue  hovering  on  the 
coast  until  the  owner  could  be  heard  from.  No  leak  appears  to  have 
been  the  consequence  of  the  storm,  no  mast  was  lost,  nor  was  any 
part  of  the  cargo  thrown  overboard ;  and  if  she  steered  and  sailed  as 
well  as  it  seems  she  did,  without  a  rudder,  even  a  loss  so  very  essen- 
tial and  serious  to  other  vessels,  must  be  allowed  to  have  worked 

little  or  no  injury  whatever  in  this  case.  To  the  subsequent 
[  •  71  ]  surveys  by  the  •  wardens  of  the  port,  as  far  as  they  exhibit 

the  condition  of  The  New  York,  but  little  importance  is  to 
be  attached.  It  appears  to  have  been  an  ex  parte  proceeding;  and  if 
all  the  injuries  which  they  describe  existed,  as  they  no  doubt  did,  it 
is  not  certain  whether  they  were  produced  by  the  gale  spoken  of,  or  by 
any  other  accident  at  sea,  or  by  the  act  of  the  master  himself ;  and  at 
any  rate,  their  recommending  repairs  before  she  went  to  sea  again 
was  very  natural,  the  vessel  being  then  in  port ;  but  is  no  proof  at  all 
that  she  migl^t  not  as  well,  and  better,  have  gone  to  Amelia  Island, 
as  have  come  to  that  port.  The  letter  to  the  master,  which  has  been 
produced,  does  not  place  in  a  very  fair  light  the  pretensions  of  the 
claimant.  However  unpleasant  the  task,  the  court  is  constrained  to 
make  some  remarks  on  it.  It  seems  agreed  that  it  is  but  little  cal- 
culated to  luU  the  suspicions  which  other  parts  of  this  case  have 
excited.  The  interpretation  resorted  to  by  the  claimant  is  at  variance 
with  the  only  appropriate  sense  of  the  terms  which  are  used,  and 
with  the  most  manifest  intentions  of  the  writer.  By  changing  the 
port  of  departure,  nothing  else  could  have  been  intended  than  to 
legalize  the  voyage,  by  the  crew  swearing  that  The  New  York  had 
sailed  from  some  West  India  possession  not  under  the  dominion  of 
Great  Britain.  This  sense  of  the  letter,  which  seems  inevitable,  is 
but  little  favorable  to  the  character  of  the  claimant,  or  to  the  integrity 
of  the  transaction.  Nor  should  it  be  forgotten,  that  the  master  does 
not  decide  upon  coming  in  until  this  letter  is  received ;  whereas,  if 

his  situation  were  as  perilous  as  he  now  represents  it,  he 
[  *72  ]  could  not,  and  would  not,  •have  waited  for  orders.     It  is 

unnecessary  to  rely  much  on  the  two  manifests ;  although 
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one  of  them,  bearing  on  its  face  a  destination  for  New  York,  is  cer- 
tainly miich  at  variance  with  the  pretended  contingent  destination  of 
this  vesseL  The  oath  which  the  master  made  at  the  custom-house, 
that  no  goods  were  on  board  of  The  New  York,  the  importation  of 
which  was  prohibited  by  law,  was  not  only  false,  but  is  an  evidence 
of  very  great  incaution  on  his  part ;  for  if  ^e  collector  would  admin- 
ister the  oath  in  no  other  form,  it  was  no  reason  whatever  for  his 
attesting  to  a  fact,  the  falsity  of  which  was  apparent  on  the  very 
manifest  which  was  attached  to  the  oath. 

The  alleged  opposition  of  the  crew  to  wait  for  further  orders,  and 
their  threats  to  come  up  in  the  pilot  boat,  have  not  been  overlooked. 
This  allegation  depends  altogether  on  the  credit  due  to  the  master, 
and  is  a  circumstance  not  very  probable  in  itself.  No  pilot,  in  the 
then  condition  of  New  York,  could  have  been  so  ignorant,  and  so 
regardless  of  his  duty,  as  to  take  from  her,  without  the  master's  con- 
sent, any  part,  much  less  the  whole  of  her  crew.  If  the  threat,  there- 
fore, were  really  made,  the  master  ought  not  to  have  been  alarmed 
at  it,  and  probably  would  have  treated  it  with  contempt,  if  it  had  not 
been  suggested  by  himself,  or  had  not  suited  his  then  purpose ;  at 
any  rate,  if  by  remaining  longer  at  sea  than  he  ought  to  have  done, 
or  by  hovering  on  the  coast  in  expectation  of  orders  from  his  owners 
after  having  received  so  many  injuries  on  the  6th  of  October,  any 
additional  danger  were  produced,  or  well-grounded  appre- 
hensions and  opposition  on  the  part  *  of  the  crew,  he  would  [  *  73  ] 
not,  without  great  reluctance  on  the  part  of  the  court,  be 
permitted  to  draw  any  very  great  advantage  from  a  circumstance 
whicfi  his  own  imprudence,  if  not  his  own  fault,  occasioned.  The 
towing  of  The  New  York  into  port  by  a  pilot  boat,  is  supposed  to  be 
a  circumstance  which  must  have  proceeded  from  her  disabled  condi- 
tion. This  does  not  follow.  It  may  have  proceeded  from  the  request 
of  her  master ;  for  it  can  hardly  be  believed  thp-t  a  vessel  which  had 
behaved  so  well  after  the  gale  of  the  6th  of  October,  and  which  is 
not  stated  to  have  met  with  any  injury  from  subsequent  causes, 
should,  the  moment  it  was  necessary  to  take  a  pilot  on  board,  be  so 
ungovernable  as  to  require  towing  into  port.  If  this  were  really  the 
case,  it  is  a  matter  of  some  surprise,  that  the  claimant  should  not 
have  recourse  to  the  pilot  himself  to  establish  the  fact,  and  the  reason 
of  it 

Notwithstanding  the  untoward  circumstances  which  have  already 
been  taken  notice  of,  and  the  temptations  which  existed  to  commit 
violations  of  the  restrictive  laws,  which  it  is  known  were  great,  and 
led  to  frequent  infractions  of  them,  the  court  is  asked  to  acquit  this 
property,  without  producing  the  letter  of  instructions  to  the  master, 
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or  the  orders  to  the  consignee  in  Jamaica,  where  it  is  alleged  there 
was  one,  although  his  name  is  not  given,  or  any  bill  of  lading,  or 
invoice,  or  log-book,  and  in  the  face  of  two  manifests,  the  one  purport- 
ing a  destination  contrary  to  law.  To  expect  an  acquittal,  in  a  case 
involved  in  so  much  mystery,  it  is  not  too  much  to  say,  that  the  un- 
common circumstances  attending  it  should  have  been  ex- 
[  *  74  ]  plained  *  and  accounted  for  in  the  most  satia&ctory  man- 
ner. But  when  for  this  explanation  the  court  is  referred  to 
the  unsupported  testimony  of  the  master,  who  is  himself  the  particeps 
criminisy  if  any  offence  have  been  committed,  and  who  stands  con- 
victed on  the  papers  before  us,  of  a  palpable  deviation  from  truth, 
and  whose  account,  if  true,  would  have  induced  him  and  his  crew  to 
direct  their  course  to  Amelia  Island,  instead  of  encountering  a  more 
northern  latitude,  we  must  believe  that  the  mate  and  others,  who 
might  have  proved  the  fact  of  distress,  if  real,  beyond  all  doubt,  were 
not  produced,  not  from  mere  negligence  or  inattention,  but  from  a 
conviction  that  they  would  afford  no  sanction  to  the  master's  rela- 
tion. It  is  now  near  eighteen  months  since  the  decree  of  the  circuit 
court  was  pronounced,  in  which  an  intimation  was  given,  that  further 
testimony  would  be  admitted  here,  and  yet  none  has  been  produced* 
It  is  the  opinion,  therefore,  of  a  majority  of  the  judges,  that  the 
sentence  of  the  court  be  affirmed,  with  costs. 

Johnson,  J.  This  is  a  libel  against  the  cargo  of  the  ship  New 
York.  The  vessel  herself  was  libelled  for  lading  a  cargo  with  intent 
to  violate  the  laws  of  the  United  States ;  but  the  cargo  in  this  case 
is  libelled  as  forfeited,  for  having  been  imported  into  the  city  of  New 
York  contrary  to  law.  The  intent  with  which  it  was  laden  on  board 
becomes  immaterial  as  to  the  cargo,  except  so  far  as  it  might  operate 
to  cast  a  shade  of  suspicion  over  the  act  of  coming  into  port 
[  *  75  ]  The  defence  set  up  is,  that  the  *  ship  sailed  with  the  alter- 
native destination  to  go  into  New  York  if  legal,  if  not,  to 
bear  away  for  Amelia  Island.  That  she  was  ordered  to  call  off  the 
port  of  New  York  for  information ;  and  in  her  voyage  thither  she 
encountered  a  storm,  from  which  she  sustained  such  damage  as  to 
oblige  her  to  put  into  New  York  for  the  safety  of  the  lives  of  the 
passengers  and  crew.  That  a  vessel  under  such  circumstances  has 
a  right  to  call  off  a  port  for  information,  has  been  decided  in  various 
cases ;  and  it  has,  also,  been  decided,  and  is  not  now  questioned,  that 
if,  in  the  prosecution  of  that  voyage,  she  sustains  such  damage  as 
renders  it  unsafe  to  keep  the  sea,  she  might  innocently  enter  the  ports 
of  the  United  States  to  repair,  and  resume  her  voyage.  The  laws  of 
the  United  States  make  provision  in  such  cases  for  securing  the  cargo 
to  prevent  an  evasion  of  our  trade  laws. 
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There  are,  then,  but  two  questions  in  the  case :  1st,  Whether  her 
actual  state  of  distress  -was  such  as  to  make  it  unsafe  for  her  to  keep 
the  seas  ?  2(L  Whether  that  state  of  distress  was  the  effect  of  desigti 
or  accident  ?  Admitting  that  the  greatest  frauds  that  can  be  imagined 
had  been  proven  to  have  been  in  contemplation,  yet,  as  the  Ubel  does 
not  charge  a  lading  with  intent  to  import  into  the  United  States,  it  is 
immaterial  to  this  decision  to  inquire  what  was  intended,  if  it  be 
made  to  appear  that  the  distress  was  real,  and  not  pretended  nor  ficti- 
tious. Now,  as  far  as  I  can  judge,  the  facts  in  this  case  leave  noth- 
ing for  the  mind  to  halt  upon.  The  distress  was  obvious  to  the 
senses,  and  the  nature  of  it  such  as  could  not  have  been  pro- 
duced by  the  ingenuity  of  man.  .Without  dwelling  •upon  [  *  76  ] 
less  important  particulars,  it  appears  from  the  surveys,  that 
the  fore-topsaU  yards  were  sprung;  the  main  cap  split  and  settled; 
and  the  rudder  carried  away,  or  in  the  words  of  the  survey,  gone ; 
and  the  stempost,  after-sheathing,  and  counterplank  much  chafed. 
These  words  canied  away  and  gone,  mean,  in  nautical  language, 
wholly  disabled  or  rendered  useless.  That  such  was  the  state  of  the 
rudder  is  evident  from  the  contents  of  the  surveys.  For  when  the  ves- 
sel was  hove  keel  out,  it  appeared  that  the  middle  rudder  brace  was 
broken,  and  the  crown  of  the  lower  brace  gone ;  so  that  it  is  evident 
the  rudder  must  have  swung  in  the  chains.  And  that  this  was  the 
case,  appears  from  several  particulars,  also  gathered  from  the  surveys  : 
Ist  The  impossibility,  on  any  other  supposition,  to  believe,  that  the 
surveyors  woxdd  on  the  first  survey,  before  the  vessel  was  hove-down, 
report  the  rudder  gone.  2d.  The  chafed  state  of  the  rudder  and 
stempost,  could  only  have  been  produced  by  the  action  of  the  rudder 
against  the  stempost,  when  forced  to  and  fro  by  the  waves,  and  mtist 
have  occurred  at  sea.  And,  lastly,  the  same  cause  naturally  produced 
the  injury  reported  to  have  been  done  where  counterplank  and  after- 
sheathing.  These  injuries,  I  repeat,  could  not  have  been  done  by 
the  hand  of  man,  especially  those  sustained  under  water ;  and  although 
I  see  neither  firaud  nor  falsehood  in  the  case,  yet  I  care  not  though  every 
word  of  the  testimony  besides,  be  false ;  that  falsehood  could  neither 
have  produced  these  injuries,  nor  repaired  them ;  and  the 
evidence  is  sufficient  to  show  that  the  safety  of  *  the  lives  [  ^^  77  ] 
erf  the  passengers  and  crew  required  the  vessel  to  put  into 
port,  and  therefore  it  was  innocent 

In  this  opinion  I  am  supported  by  two  of  my  brethren,  the  chief 
justice,  and  Mr.  Justice  Washington. 

Decree  affirmed, 

8  W.  392. 

15* 
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The  Samuel.    Beach  et  aL  Claimants. 

3  W.  77. 

A  witness  offered  to  be  examined,  viva  voce,  in  open  court,  in  an  instance  caose,  ordered  to 

be  examined  out  of  conrt. 

This  cause,  being  an  instance,  or  revenue  cause,  had  been  ordered 
to  further  proof  at  a  former  term. 

Daggett^  for  the  claimants,  now  offered  to  produce  a  witness  to  be 
examined,  viva  vocCj  in  open  court,  on  further  proof;  but  the  court,  for 
the  sake  of  convenience,  ordered  his  deposition  to  be  taken  in  writing 
out  of  court 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  reversing  the 
decree  of  condenmation  in  the  court  below,  and  ordering  the  property 
to  be  restored  as  claimed. 

Decree  reversed. 

1  W.  9. 


The  San  Pedro.     Valverde,  Claimant 

8  W.  78. 

Decree  of  restitution  affirmed,  with  a  certificate  of  probable  cause,  in  an  instance  cans^  on 

further  proof. 

This  cause  was  ordered  to  further  proof  at  the  last  term.^  Further 
proof  was  produced  at  the  present  term,  and  the  cause  submitted 
thereon  without  argument 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  affirming  the 
decree  of  restitution  in  the  court  below,  with  a  certificate  of  probable 
cause  of  seizure. 

Decree  affirmed 

1  a  W.  132. 
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The  Star.    Dickehson  et  al.  Claimants. 
3  W.  78. 

A  sentence  of  condemnation  completely  extinguishes  the  title  of  the  original  proprietor,  and 
transfers  a  rightfal  title  to  the  captor  or  his  sovereign. 

The  act  of  June  26, 1812,  §  5,  (2  Stats,  at  Laige,  760,)  has  not  changed  this  principle  of 
law  in  respect  to  yessels  belonging  to  citizens,  captured  from  an  enemy  after  condemna- 
tion. Such  a  vessel  must  be  condemned  as  enemies*  property,  and  not  restored  to  the 
former  owner  on  payment  of  salvage. 

Appeal  from  the  circuit  court  for  the  district  of  New  York.     The* 
ease  is  sufficiently  stated  in  the  opinion  of  the  court. 

Key  and  JoneSy  for  the  appellants. 

Winder,  and  Harper,  contra. 

Story,  J.,  delivered  the  opinion  of  the  court. 

This  is  the  case  of  an  American  ship,  captured  by  the  enemy  during 
the  late  war,  and  after  condemnation  and  sale  to  an  enemy  merchant, 
recaptured  by  the  American  private  armed  ship  Surprise.  And 
the  question  is,  whether,  xmder  these  circumstances,  *the  ship  [  *86  ] 
is  to  be  restored  on  salvage  to  the  former  American  owner,  or 
condemned  as  good  prize  of  war.  If  the  case  were  to  stand  on  the 
General  Salvage  Act  of  1800,  in  cases  of  recapture,  (act  of  3d  of 
March,  1800,  c.  14,')  it  is  perfectly  clear  that  the  claimants  are  barred 
of  all  right;  for  that  act  expressly  excepts  from  its  operation,  all 
cases  where  the  property  has  been  condemned  by  competent  authority. 
The  same  result  would  flow  from  the  principles  of  the  law  of  nations. 
It  is  admitted  on  all  sides,  by  public  jurists,  that  in  cases  of  capture 
a  firm  possession  changes  the  title  to  the  property ;  and  although 
there  has  been  in  former  times  much  vexed  discussion  as  to  the  time 
at  which  this  change  of  property  takes  place,  whether  on  the  capture 
or  on  the  pemoctatian,  or  on  the  carrying  infra  prcesidia,  of  the  prize ; 
it  is  universally  allowed,  that  at  aU  events  a  sentence  of  condem- 
nation completely  extinguishes  the  title  of  the  original  proprietor, 
and  trans&rs  a  rightful  title  to  the  captors  or  their  sovereign.  It 
would  follow,  of  course,  that  property  recaptured  from  an  enemy 
after  condemnation  would,  by  the  law  of  nations,  be  lawfol  prize  of 
war,  in  whomsoever  the  antecedent  title  might  have  vested. 

It  is  supposed,  however,  that  the  provisions  of  the  Salvage  Act  of 

'  2  Stats,  at  Large,  16. 
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1800,  c.  14,  are  materially  changed,  in  cases  of  captures  by  private 
armed  ships,  by  the  5th  section  of  the  Pri^e  Act  of  the  26th  of  Jmie, 
1812,  c.  107.  That  section  declares,  '<  that  aU  vessels,  goods,  and 
effects,  the  property  of  any  citizens  of  the  United  States,  or  of  per- 
sons resident  within  and  under  the  protection  of  the  United 
[  •S?  ]  States,  or  of  persons  •permanently  resident  within,  and 
under  the  protection  of  any  foreign  prince,  government,  or 
state,  in  amity  with  the  United  States,  which  shall  have  been  cap- 
tured by  the  enemy,  and  which  shall  be  recaptured  by  vessels  com- 
missioned as  aforesaid,  shall  be  restored  to  the  lawful  owners  upon 
payment  by  them  respectively  of  a  just  and  reasonable  salvage,  to 
be  determined  by  the  mutual  agreement  of  the  parties  concerned,  or 
by  the  .decree  of  any  court  of  competent  jurisdiction,  according  to 
the  nature  of  each  case,  agreeably  to  the  provisions  heretofore  estab- 
lished bylaw."  The  argument  is,  that  as  the  section  directs  all 
vessels,  goods,  and  effects  of  citizens  and  neutrals  recaptured  from 
the  enemy  to  be  restored,  without  any  reference  to  the  fact  whether 
they  had  been  previously  condemned  or  not,  it  so  far  qualifies  and 
repeals  the  Salvage  Act  of  1800 ;  and  that,  consistently  with  this  con- 
struction, the  words  "  agreeably  to  the  provisions  heretofore  estab- 
lished by  law,"  may  and  ought  to  be  referred  to  the  rate  of  salvage 
fixed  by  the  act  of  1800,  and  not  to  the  provisions  of  that  act  gener-- 
ally.  In  support  of  this  argument,  it  has  been  urged,  that  upon  any- 
other  construction  the  whole  section  becomes  completely  inoperative, 
as  every  case  is  embraced  in  the  previous  law.  That  congress  may 
well  be  presumed  to  have  intended  to  make  a  discrimination  between 
cases  of  recapture  by  public  and  private  ships  of  war,  unfavorable  to 
the  latter ;  and  that  congress  may  have  had  in  view  a  conformity  to 
the  British  prize  code,  which,  since  the  passing  of  the  act  of  1800,* 
had  been    changed    in    the   manner    now  contended  for  by  the 

claimant. 
[  *  88  ]  *  The  argument  asserted  from  the  British  prize  code,  cer- 
tainly cannot  be  supported  upon  the  notion  of  any  supposed 
recent  change  in  the  law  relative  to  recaptures.  So  early  as  the 
reign  of  George  11.  the  jus  postliminii  was,  by  statute,  reserved  to 
British  subjects  upon  all  recaptures  of  their  vessels  and  goods,  by 
British  ships,  even  though  a  previous  condemnation  had  passed  upon 
them,  with  the  exception  of  cases  where  such  vessels,  afwr  capture, 
had  been  set  forth  as  ships  of  war.  The  statute  of  43  Geo.  III. 
c.  160,  s.  39,  has  no  further  altered  the  previous  laws,  than  to  fix  the 
salvage  at  uniform  stipulated  rates,  instead  of  leaving  it  to  depend 
upon  the  length  of  time  the  recaptured  ship  was  in  the  hands  of  the 
enemy-     And  the  terms  of  this  statute  are  very  different  from  the  Ian- 
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gnage  of  the  Sth  section  of  our  Prize  Act  of  1812^  and  expressly  exclude 
firom  its  operation  and  benefits  all  neutral  property.  In  respect  to  the 
legislative  intention,  it  is  extremely  difficult  to  draw  any  conclusion 
un&yorable  to  private  armed  ships,  fiK)m  the  language  or  policy  of  the 
Prize  Act,  or  any  subsequent  act  of  congress  passed  during  the  war. 
The  bounties  held  out  to  these  vessels,  not  only  by  the  Prize  Act,  but 
by  other  auxiliary  acts,  manifest  a  strong  solicitude  in  the  govern- 
ment to  encourage  this  species  of  force.  But  we  are  not  at  liberty 
to  entertain  any  discussion  in  relation  to  the  policy  of  the  govern* 
ment,  except  so  far  as  that  policy  is  brought  judicially  to  our  notice, 
in  the  positive  enactments  and  declared  will  of  the  legislature.  We 
must  interpret,  therefore,  this  clause  of  the  Prize  Act,  by*  the 
general  rules  of  construction  applicable  to  *  all  statutes ;  [  .*  89  ] 
and  in  this  view  we  are  of  opinion  that  the  doctrine  con- 
tended for  by  the  claimant  ought  not  to  prevail. 

In  the  first  place,  the  section  in  question  contains  no  repealing 
dause  of  any  of  the  provisions  of  the  Salvage  Act  of  1800,  and  there- 
fore the  whole  laws  on  this  subject  are  to  be  construed  together,  and 
unless  so  far  as  there  is  any  repugnancy  between  them,  are  to  be 
considered  as  in  full  force.  That  the  section  is  firee  firom  all  doubt 
in  its  language  need  not  be  asserted ;  but  that  every  portion  of  it 
may,  by  fair  rules  of  interpretation,  be  deemed  merely  affirmative  oi^ 
the  existing  law,  is  with  great  confidence  maintained.  There  is  no 
repugnancy  which  requires  or  even  affords  a  presumption  of  legisla^ 
tive  intent  to  repeal  any  portion  of  the  Salvage  Act.  It  is  true  that 
the  section  declares  that  all  vessels,  goods,  and  effects  recaptured, 
shall  be  restored ;  but  to  whom  are  they  to  be  restored  ?  Certainly, 
by  the  very  terms  of  the  act,  to  the  "lawful  owners,"  which  to 
prevent  the  most  injurious,  and  we  had  almost  said  absurd,  con- 
sequences, must  mean  the  <<  lawful  owners  "  at  the  time  of  the  recap- 
ture. But  the  lawful  owner  of  recaptured  property,  which  has  been 
already  lawfully  condemned,  is  not  the  original  proprietor,  but  the 
person  who  has  succeeded  to  that  title  under  the  decree  of  condem- 
nation. Suppose  the  property  at  the  time  of  the  capture  had  be- 
longed to  one  neutral,  and  after  condemnation  had  been  sold  to 
another  neutral,  and  then  captured  and  recaptured  by  the  enemy, 
can  there  be  a  doubt  that  the  latter  is,  to  all  intents  and  purpose, 
the  true  and  lawful  owner,  and  that  he  may  assert  his 
•title  against  the  first  proprietor?  Besides,  recapture,  by  [  *90  ] 
force  of  the  term,  would  seem  most  properly  applied  to 
cases  where  an  inchoate  title  only  was  vested  by  capture.  Can  it 
be  said,  in  strict  propriety  of  language,  that  property  captured  firom 
an  enemy,  which  at  the  time  is  the  lawful  property  of  an  enemy 
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purchaser,  is  recaptured  firom  his  hands?  The  recaptcore  is  only 
supposed  to  he  £rom  those  who  are  the  original  captors,  not  firom 
persons  who  have  by  operation  of  law  succeeded  to  the  title  acquired 
under  a  decree  of  condemnation. 

The  section,  however,  does  not  stop  here ;  nor  is  it  necessary  to 
rest  its  construction  upon  the  import  of  a  few  detached  terms.  It 
proceeds  to  declare  that  the  recaptured  property  shall  be  restored  to 
the  lawful  owners,  upon  payment  of  a  reasonable  salvage,  ^  accord- 
ing to  the  nature  of  each  case,  agreeably  to  the  provisions  heretofore 
established  by  law.''  Here  is  a  direct  and  palpable  reference  to  the 
Salvage  Act,  not  for  the  purpose  of  repeal,  but  for  the  purpose  of 
recognizing  it  as  in  full  force  in  respect  to  all  cases  of  recapture.  It 
is  argued  that  the  reference  is  confined  to  the  mere  rates  of  salvage 
established  by  that  act  Let  us  see  whether,  consistently  with  any 
supposed  legislative  intention,  or  any  reasonable  principle,  such  a 
construction  can  be  sustained. 

In  the  first  place,  it  would  make  a  discrimination  between  recap- 
tures of  property  belonging  to  the  United  States,  and  property 
belonging  to  neutrals  and  citizens,  wholly  unaccountable  upon  any 
principles  of  national  policy.  In  case  of  a  previous  condemnation, 
the  property,  if  belonging  to  citizens  or  neutrals,  would  be 
[  *  91  ]  restored  on  salvage ;  if  belonging  *  to  the  United  States,  it 
would  be  wholly  condemned  as  good  prize  of  war.  In  the 
next  place,  the  property  of  neutrals  and  citizens,  if  recaptured  by 
public  ships,  would  be  good  prize;  but  if  recaptured  by  private 
armed  ships,  would  be  restored  on  salvage.  Yet  in  respect  to  neu- 
trals or  citizens,  if  the  intention  was  to  confer  a  benefit  on  them,  the 
reason  would  seem  equally  to  apply  to  both  cases.  And'  if  there 
was  a  policy  in  discouraging  captures  by  privateers,  and  accompany- 
ing^ captures  by  public  ships,  it  is  strange  that  the  legislature  should 
not,  in  relation  to  captures  not  within  the  purview  of  this  clause, 
have  made  a  similar  discrimination.  The  reason  would  be  the  same, 
and  yet  in  those  cases  the  Salvage  Act  uniformly  gives  a  higher  rate 
of  salvage  to  private  armed  ships  than  to  public  ships ;  and  the  prize 
acts  superadd  an  exclusive  bounty  on  prisoners  of  war  captured  by 
private  armed  ships,  of  no  inconsiderable  value.  And  whatever 
might  be  the  case  in  relation  to  our  own  citizens,  it  is  somewhat 
singular  that  the  legislature  should  be  paying  bounties  out  of  the 
treasury  to  encourage  privateers,  when  they  were  in  favor  of  neutrals, 
having  no  legal  title,  taking  firom  them  a  large  proportion  of  the  law- 
ful proceeds  of  prize. 

I  Encouraging? 
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There  is  yet  another  case  which  affords  a  more  striking  illustration 
of  the  difficulties  which  surround  this  construction.  The  Salvage 
Act  of  1800  dedaxes,  that  upon  the  recapture  of  neutral  property  the 
rule  of  reciprocity  shall  prevaiL  If  the  neutral  would  in  the  like  case 
restore  on  salvage,  then  the  American  courts  are  to  restore  on  the  same 
salvage ;  if  otherwise,  then  they  are  to  condemn.  K,  there- 
fore, by  •the'Prize  Act  of  1812,  restitution  is  to  be  made  in  [  *  92  ] 
all  cases  of  recapture  of  neutral  property,  and  yet  in  the 
like  cases  the  neutral  sovereign  would  not  restore,  it  would  follow 
that  the  restitution  would  be  without  payment  of  any  salvage,  which 
would  be  repugnant  not  only  to  the  intent,  but  to  the  words  both  of 
tiie  Salvage  Act  and  the  Prize  Act,  in  any  mode  of  interpretation.  In 
a  recent  case  in  this  court,  (The  Adeline,  9  Cranch,  244,)  condemna- 
tion passed  upon  some  French  property  which,  during  the  late  war, 
had  been  captured  by  the  enemy,  and  recaptured  by  an  American 
privateer,  upon  the  ground  that  the  rule  of  reciprocity  established  by 
the  salvage  act  of  1800,  applied  to  the  case ;  and  as  Frsmce  would  deny 
restitution,  our  courts  were  bound  to  apply  the  same  principle  to  her. 
.  There  does  not,  therefore,  seem  any  solid  reason  on  which  to  rest 
the  construction  contended  for  by  the  claimant  And  there  are  the 
most  weighty  reasons,  founded  upon  public  inconveniency,  upon 
national  law,  and  upon  the  very  terms  of  the  salvage  and  prize  acts, 
for  the  contrary  construction.  In  considering  the  section  in  question 
as  merely  affirmative,  every  difficulty  vanishes,  and  the  symmetry  of 
a  system  apparently  built  up  with  great  care  and  caution,  as  well  as 
in  fifirict  accordance  with  the  received  principles  of  public  law,  is 
maintained  and  enforced. 

But  it  has  been  asked,  if  the  section  is  merely  affirmative,  what 
reason  can  be  assigned  for  its  enactment  ?  If  no  satisfactory  answer 
could  be  assigned,  it  would  not  impair  the  force  of  the  preceding 
reasoning.  It  is  very  common  for  the  legislature  to  make 
laws  in  affirmance  both  of  the  common  *  and  statute  law.  [  *  93  ] 
This  very  act  gives  the  district  courts  cognizance  of  cap- 
tures, and  yet  it  was  clearly  settled  that  the  courts  already  possessed 
the  same  jurisdiction.  Doubts  may  and  often  do  arise,  how  far  a 
provision  already  in  existence  may  be  applied  to  cases  contemplated 
in  new  statutes.  To  obviate  such  doubts,  whether  real  or  imaginary, 
ia  certainly  not  an  irrational  or  unsatisfactory  mode  of  legislation, 
and  often  prevents  serious  mischiefs  during  the  fluctuations  of  pro- 
fessional opinions,  prior  to  a  legal  adjudication.  It  was  probably  to 
obviate  some  doubt  of  this  sort  that  the  clause  in  question  was 
inserted  in  the  act  Nor  is  it  difficult  to  perceive  some  room  for 
subtle  doubt  from  the  generality  of  the  preceding  (s.  4)  section. 
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That  section  declares  that  <<  all  captures  and  prizes  of  vessels  and 
property  shall  be  forfeited/'  and  accrae  to  the  owners,  officers,  and 
crew  of  the  capturing  private  armed  ship ;  and  firom  the  generality 
of  this  language,  it  might  possibly  (we  do  not  say  upon  any  sound 
interpretation)  have  been  doubted  whether  the  words,  "  all  captures," 
might  not  be  held  to  comprehend  captures  of  neutral  property,  which 
had  not  yet  been  condemned.  At  all  events,  upon  every  view  of  this 
case,  the  court  are  of  opinion  that  the  property  having  been  previously 
condemned  and  title  passed  to  the  enemy,  and,  consistently  with  the 
salvage  and  prize  acts,  must  be  decreed  to  be  good  prize  of  war. 

Decree  affirmed^  tnth  costs. 


Lanusse  v.  Barker. 

3  W.  lOl. 

T.  ^'  r  ^     When  an  authority  has  been  once  given  to  a  merchant  abroad,  and  has  been  acted  on  in 
T'  C        good  faith,  implied  reTocations  are  not  favored  ;  it  is  incambent  on  the  principal  to  show 

^  ff^r    ^        a  revocation  in  terms  too  clear  to  be  charged  with  equivocation. 

/      _     /      An  authority  to  draw  on  Taber  and  Son,  Portland,  or  me,  at  New  Tork,  does  not  authoriae 
'J  ^  bills  on  Taber  and  Son,  payable  in  New  York. 

Bat  the  drawing  of  such  biUs  does  not  preclude  the  agent  from  afterwards  drawing  on  die 

defendant  in  New  Tork,  in  execution  of  the  other  alternative  authority. 
An  agent  who  advances  his  money  at  New  Orleans,  upon  an  undertaking  of  his  principal  to 
replace  it  there  by  accepting  and  paying  bills  drawn  there  by  the  agent,  is  liable  to  pay 
the  New  Orleans  rate  of  interest,  if  he  dishonors  the  bills. 

[  •  102  ]      •  Error  to  the  circuit  court  for  the  district  of  New  York. 

This  was  an  action  of  cLssumpsitj  brought  in  the  circuit 

court  of  New  York,  by  the  plaintiff  in  error,  against  the  defendant, 

to  recover  the  amount  of  500  bales  of  cotton,  shipped  by  the 

[  •  103  ]  plaintiff  firom  *  New  Orleans,  on  account  of  John  Taber  and 

Son,  of  Portland,  in  the  district  of  Maine,  upon  the  alleged 

promise  of  the  defendant  to  pay  for  the  same,  with  the  incidental 

disbursements  and  expenses. 

At  the  trial  a  verdict  was  taken,  and  judgment  rendered  thereon 
for  the  defendant,  and  the  cause  was  brought  up  to  this  court  by 
writ  of  error. 

On  the  19th  of  December,  1805,  the  defendant,  a  merchant  in 
New  York,  wrote  a  letter  to  the  plaintiff,  a  merchant  in  New  Or- 
leans, containing,  among  other  things,  the  following  passage  :  — 

"  I  am  loading  the  ship  Mac,  for  Jamaica ;  she  belongs  to  my  friends,  John  Taber  and 
Son,  Portland,  who,  I  expect,  will  order  her  from  thence  to  New  Orleans,  to  thy  address, 
for  a  freight,  and  in  that  case,  if  thee  makes  any  shipments  for  my  account  to  the  port  where 
the  may  be  bonnd,  give  her  the  preference  of  the  freight.'* 
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This  letter  was  received  by  the  plfdntifF  on  the  6th  of  Febraary, 
1806. 

On  the  9th  of  January,  1806,  the  defendant  wrote  to  the  plaintiff 
the  following  letter :  — 

(Original  per  Mac.) 

"  New  York,  1st  month,  9th,  1806. 
^'Faui.  Lanttssx,  Esq. 

"  Esteemed  friend :  This  will  be  handed  yon  by  Captain  Robert  Swaine,  of  the  Portland 
ship  Mac,  which  vessel  ^  bound  from  this  to  Jamaica,  and  from  thence  to  New  Orleans,  in 
pursuit  of  freight ;  she  will  be  to  thy  address ;  she  is  a  good  ship,  between  three  and 
four  *  years  old,  has  an  American  register ;  is  of  an  easy  draft  of  water,  although  [  *  104  ] 
rather  large ;  a  freight  for  Lirerpool  will  be  preferred ;  if  not  to  be  had,  for  such 
other  port  as  thee  thinks  proper^  send  her.  If  no  freight  offers  for  Europe,  send  her  to  this, 
or  some  neighboring  port,  with  all  the  freight  that  can  be  had,  which  I  have  not  any  doubt 
will  be  sufficient  to  load  her;  if  thee  can  get  three-fourths  as  much  for  this  port  as  for 
Europe,  I  should  prefer  it;  if  not,  I  should  prefer  a  freight  to  Europe.  Immediately  after 
her  arriral,  I  wish  thee  to  commence  loading  her  on  owners'  account,  who  wish  thee  to  ship 
fire  hundred  bales  on  their  account,  but  do  not  wish  to  limit  the  quantity,  a  few  bales  more 
or  less,  according  as  freight  offers ;  and  for  the  payment  of  all  shipments  on  owners'  account, 
thy  bills  on  them,  John  Taber  and  Son,  Portland,  or  me,  at  60  days*  sight,  shall  meet  due 
honor ;  all  shipments  on  owners'  account,  if  the  ship  goes  for  Liverpool,  address  to  Rath- 
bone,  Hughes,  and  Duncan ;  if  for  London,  Thomas  Mullet  and  Co. ;  if  Bordeaux,  to  John 
Lewis  Brown  and  Co. ;  if  Nantz,  or  Cherbourg,  Preble,  Spear,  and  Co. ;  if  Antwerp,  J. 
Bidgway,  Merting,  and  Co. ;  if  Amsterdam,  Daniel  Cromelin  and  Sons.  Captain  Swaine 
will  take  a  sufficiency  of  specie  from  Jamaica  for  ship's  disbursements ;  please  write  me 
often,  and  keep  me  advised  of  the  state  of  your  market,  &c.  Of  thy  shipments  by  the  Mac 
on  owners'  account,  let  as  much  go  on  deck  as  can  be  safely  secured,  and  have  her  dis« 
patched  from  your  port  as  soon  as  possible. 

**  Thy  esteemed  friend, 

"JACOB  BARKER." 

It  is  not  deemed  necessary  to  insert  the  subsequent  correspondenGe, 
which  was  held  by  the  court  not  to  vary  the  rights  of  the  parties. 

Pendleton  and  Ogden^  for  the  plaintiff. 

The  Attorney' General  and  Jones^  contra. 

*  Johnson,  J.,  delivered  the  opinion  of  the  court  [  *  142  ] 
This  case  comes  up  on  a  bill  of  exceptions.    This  charge 

of  the  judge  was  given  proforma^  generally  against  the  plaintiff,  and 
the  verdict  conforms  to  it  There  are  many  counts  in  the  declaration, 
and  if  on  any  of  those  counts  the  plaintiff  was  entitied  to  recover, 
the  judgment  below  must  be  reversed. 

•  The  first  count  is  on  a*  refusal  to  pay  two  sets  of  bills,  [  *  143  ] 
drawn  on  Taber  and  Son,  of  Portiand,  payable  in  New 

York.  These  bills  were  duly  protested  and  returned,  and  the 
amount,  with  damages,  refunded  by  the  plaintiff. 

In  defence  to  this  count  it  is  contended :   That  the  undertaking  of 

VOL.  IV.  16 
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Barker,  as  expressed  in  his  letter  of  the  9th  of  January,  1806,  relates 
to  a  different  transaction  from  that  upon  which  this  cotton  was  pur- 
chased ;  that  this  transaction  originated  in  the  letters  of  the  26th  of 
January,  or  24th  of  July,  1806,  or  of  the  20th  February,  1807,  and 
in  neither  of  those  letters  is  the  undertaking,  on  bills  to  be  drawn  on 
Taber  and  Son,  reiterated;  that  the  letters  alluded  to  contain,  in 
fact,  an  implied  revocation  of  the  undertaking  in  the  letter  of  the 
9th,  of  which  the  plaintiff  was  bound  to  take  notice. 

To  the  correctness  of  these  positions,  this  couA  cannot  yield  its 
assent.  Nothing  could  be  more  inconsistent  with  that  candor  and 
good  faith  which  ought  to  mark  the  transactions  of  mercantile  men, 
than  to  favor  the  revocation  of  an  explicit  contract  on  the  construc- 
tion of  a  correspondence  nowhere  avowing  that  object  It  was  in 
the  defendant's  power  to  have  revoked  his  assumption,  contained  in 
the  letter  of  the  9th,  at  any  time  prior  to  its  execution ;  but  it  was 
incumbent  on  him  to  have  done  so  avowedly,  and  in  language  that 
could  not  be  charged  with  equivocation.  In  this  case,  we  discover 
nothing  from  which  such  an  intention  can  fairly  be  inferred.     The 

whole  correspondence  refers  to  the  same  subject,  and  has  in 
[  •  144  ]  view  the  same  object.     The  expediting  of  the  ship  *  Mac, 

on  freight,  if  freight  could  be  obtained,  and  if  not,  to  be 
filled  up,  (at  least  to  the  quantity  of  cotton  here  purchased,)  on 
owners'  account.  This  agency  the  plaintiff  undertakes  expressly  on 
the  credit  of  Barker,  for  a  house,  with  whose  credit,  except  on  his 
introduction,  he  is  unacquainted  ;  and  so  far  from  restricting  the 
order  contained  in  the  letter  of  the  9th,  there  is  not  one  from  the 
defendant,  in  the  subsequent  correspondence,  that  does  not  enlarge 
the  order  as  to  quantity,  upon  the  contingency  of  the  ship  not 
getting  freight. 

But  it  is  contended,  although  the  original  assumption  may  not 
have  been  revoked,  it  was  not  complied  with,  according  to  the  terms 
in  which  it  was  expressed,  and,  therefore,  was  not  binding  on  the 
defendant  And  on  this  ground,  so  far  as  relates  to  the  bills  in  this 
count,  the  court  is  of  opinion,  that  the  defence  is  supported  on  legal 
principles.  The  assumption  is,  to  guarantee  bills  <<  drawn  on  Taber 
and  Son,  Portland,  or  me,  at  60  days'  sight."  These  bills  are  drawn 
on  Taber  and  Son,  Portland,  payable  in  New  York.  Now,  although 
we  cannot  see  why  an  honorable  discharge  of  his  contract  did  not 
prompt  the  defendant  to  accept  these  hills  for  the  honor  of  the 
drawer,  when  they  were  returned  to  New  York  for  non-acceptance, 
yet,  as  it  is  our  duty  to  construe  the  contracts  of  individuals,  and  not 
to  make  them,  we  are  of  opinion,  that  these  bills  were  not  drawn  in 
conformity  to  the  assumption  of  the  defendant     Merchants  well 
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tinderstand  the  difference  between  drawing  bills  upon  a  specified 
place,  and  drawing  them  upon  one  place  payable  in  another. 
We  are  not  to  inquire  into  the  *  reasons  which  govern  them  [  *  145  ] 
in  forming  such  contracts,  or  competent  to  judge,  whether 
any  other  mode  of  complying  with  a  contract  may  not  be  as  con- 
venient to  them,  as  that  which  they  have  consented  to  be  governed 
by.  But  it  will  be  perceived,  that  this  opinion  can  only  affect  the 
right  of  the  plaintiff  to  recover  the  damages  paid  by  him  on  the 
return  of  those  bills,  and  has  no  effect,  in  this  view  of  the  case,  upon 
the  plaintiff's  right  to  recover  upon  the  original  guaranty  of  this 
debt,  when  legally  demanded. 

It  is,  however,  contended,  that  the  election  to  draw  in  tHis  form, 
was  conclusive  upon  the  plaintiff^  and  he  could  not  afterwards  resort 
to  a  draft  upon  the  defendant  himselfl  And  this  brings  up  the  ques« 
Hon  upon  the  plaintiff's  right  to  recover  upon  the  second  count. 
This  count  is  on  a  refusal  to  pay  a  bill  drawn  on  Barker  himself, 
for  the  exact  balance  of  the  invoice  of  the  cotton,  after  crediting  the 
defendant  with  the  bills  that  he  had  paid.  This  bill  was  not  nego- 
tiated and  returned,  but  drawn  in  favor  of  an  agent  of  the  plaintiff^ 
and  of  course  no  damages  are  demanded  on  it. 

The  defence  set  up  to  this  count,  to  wit,  that  the  plaintiff^  by 
making  his  election  to  draw  upon  Taber  and  Son,  is  thereby  pre- 
cluded from  resorting  to  Barker,  we  think,  cannot  be  sustained.  It 
is  in  vain  that  we  look  for  any  passage  in  the  correspondence  that 
holds  out  this  idea,  nor  is  there  any  thing  in  the  nature  of  the 
transaction  that  will  sanction  this  court  in  attaching  such  a  restric- 
tion to  Barker's  undertaking.  It  was  in  effect  a  promise  to  furnish 
the  funds  necessary  to  carry  into  execution  this  adventure. 
•Had  it  contained  a  mere  guaranty  of  bills  to  be  drawn  on  [  *  146  ] 
Taber  and  Son,  there  might  have  been  some  ground  for 
this  argument ;  but  where  the  defendant  confers  the  right  to  draw 
iipon  himself,  and,  in  fact,  clearly  recommends  a  preference  to  such 
biUs,  he  makes  himself  the  paymaster,  and  we  consider  it  an  original 
substantive  undertaking.  In*  this  view  of  the  case,  the  law  quoted 
on  the  subject  of  securityship  undertakings  cannot  be  applicable, 
and  we  think  the  plaintiff  ought  to  recover  on  this  count. 

There  are  other  items  in  the  plaintiff's  demand,  on  which,  as  the 
case  will  be  sent  back,  it  is  necessary  to  express  an  opinion.  The  first 
is  the  charge  of  about  (1,200  for  services  and  expenses  incident  to 
•ftiis  agency ;  the  other  is  the  charge  of  interest. 

The  first  of  these  items  we  are  clearly  of  opinion  the  plaintiff  is 
entitled  to,  and  that  it  is  recoverable  under  the  counts  for  services 
performed,  and  money  expended  in  the  discharge  of  this  undertaking. 
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And  as  to  the  second,  we  are  equally  satisfied  that  interest  is  recov- 
erable under  the  second  count  in  nature  of  damages.  But  some 
difficulty  has  arisen  on  the  question  whether  the  plaintiff  is  entitled 
to  recover  the  interest  of  New  Orleans  or  of  New  York.  The  former 
the  bill  of  exceptions  states  to  be  ten  per  cent ;  the  latter  seven  per 
cent. 

Where  a  general  authority  is  given  to  draw  bills  firom  a  certain 
place,  on  account  of  advances  there  made,  the  undertaking  is  to 
replace  the  money  at  that  place.  Had  this  bill  on  Barker  been  nego- 
tiated and  returned  under  protest,  the  holder  would  have 
[  •  147  ]  been  entitled  to  demand  of  the  drawer  the  interest  of  *  New 
Orleans,  and  thus,  incidentally  at  least,  the  defendant  would 
have  been  compelled  to  pay  the  plaintiff  that  interest  But  it  may 
be  contended  that  as  the  letter  of  the  26th  appears  to  restrict  the  order 
for  this  purchase,  so  as  to  make  it  depend  on  the  condition  of  the 
practicability  of  negotiating  bills  on  New  York,  the  undertaking  of 
Barker  was  limited  to  payments  to  be  made  in  New  York.  On  thU 
point  the  court  are  of  opinion  that,  even  though  we  attach  thb  con- 
dition to  Barker's  undertaking,  the  liability  to  replace  the  money  at 
New  Orleans  still  continued ;  and  any  necessary  loss  on  the  bills  on 
account  of  the  difference  of  exchange,  would  have  been  chargeaUe 
to  the  defendant ;  but  we  think,  further,  that  the  restrictive  words  in 
the  letter  alluded  to  may  justly  be  considered  as  enlarged  into  a  general 
order  in  his  subsequent  correspondence. 

The  court,  therefore,  is  of  opinion,  that  as  the  money  was  advanced 
at  New  Orleans,  and  to  be  replaced  at  New  Orleans,  the  plfldntiff 
may  claim  the  legal  interest  at  that  place. 

This  court  is  of  opinion  that  there  is  error  in  the  judgment  below, 
and  that  it  must  be  reversed.  But  this  court  can  do  no  more  than 
order  a  venire  facias  de  novo. 

An  attempt  has  been  made  to  obtain  from  this  court  a  mandate 
to  the  circuit  court,  to  enter  a  judgment  in  conformity  to  an  agree- 
ment of  parties  entered  on  the  transcript,  which  states  the  amount 
to  be  adjudged  to  the  plaintiff  upon  several  alternatives.  But  we  are 
of  opinion  that  this  court  can  take  no  notice  of  that  con- 
[  •  148  ]  sent  The  verdict  presents  no  alternative ;  •  and  the  con- 
sent entered  on  the  transcript  or  on  the  minutes  of  the  circuit 
court  forms  no  part  of  the  record  brought  up  by  this  writ  of  error* 
Nor  will  this  court  be  led  into  the  exercise  of  a  power  so  nearly  ap- 
proaching the  province  of  a  jury  in  assessing  damages; 

Judgment  reversed. 

6  P.  635  ;  II  P.  851 ;  5  H.  295. 
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Hughes  v.  The  Union  Insurance  Company. 

3  W.  159. 

Where  libertj  was  given  to  touch  at  Matanzas,  and  the  object  was  known  to  both  parties  to 
be  to  obtain  information  whether  men  of  war  were  off  Haranna,  discharge  of  cai^o  at 
Matanzas,  which  produced  no  delay  and  no  increase  of  risk,  was  not  a  deviation. 

Error  to  the  circuit  court  for  the  district  of  Maryland. 

This  was  an  action  of  assumpsUj  brought  on  a  policy  insuring  the 
ship  Henry,  and  her  freight,  ^  at  and  &om  Teneriffe  to  the  Havanna,  and 
at  and  from  thence  to  New  York,  with  liberty  to  stop  at  Matanzas." 
At  the  trial,  the  plaintiff  gave  in  evidence  the  representation  on  which 
the  policy  was  made,  which  contained  this  expression :  "We 
are  to  stop  at  *  Matanzas,  to  know  if  there  are  any  men  of  [  •  160  ] 
war  off  the  Havanna."  The  vessel  sailed  from  Teneriffe 
on  the  7th  of  April,  1807,  and  on  the  7th  of  June  following,  put  into 
Afatanzas,  in  the  island  of  Cuba,  to  avoid  Biitish  cruisers,  who  were 
then  cruising  on  her  way  to,  and  off  the  port  of  Havanna,  and  who 
were  then  in  the  practice  of  capturing  American  vessels  sailing  from 
one  Spanish  port  to  another.  On  the  6th  of  July,  asi  soon  as  the 
passage  was  clear,  she  proceeded  to  the  Havanna,  whence,  on  the 
14th  of  July,  she  sailed  on  her  voyage  to  New  York.  On  the  28th 
of  that  month  she  foundered  at  sea,  and  was  totally  lost.  The  action 
was  for  the  insurance  on  the  vessel  and  freight,  from  the  Havanna. 
The  underwriters  gave  in  evidence,  that  while  at  Matanzas,  she  un- 
laded her  cargo,  and  insisted  that  this  was  a  deviation,  by  which 
they  were  discharged.  To  repel  this  evidence,  the  plaintiffs  showed 
that  the  stopping  and  delay  at  Matanzas  were  necessary  to  avoid 
capture,  and,  therefore,  allowed  by  the  policy ;  that  no  delay  was  oc- 
casioned by  discharging  the  cargo ;  that  the  risk  was  not  increased, 
but  diminished  by  it ;  and  that  an  order  from  the  Spanish  govern- 
ment had  made  this  act  necessary. 

The  court  instructed  the  jury,  that  unlading  the  cargo  at  Matanzas 
was  a  deviation  which  discharged  the  underwriters,  unless  it  was 
rendered  necessary  by  the  order  of  the  Spanish  government  at  the 
Havanna.  That  in  this  case  the  order  did  not  justify  such  unlading, 
and  that  the  underwriters  were,  consequently,  discharged.  Under 
these  directions  the  jury  found  a  verdict  for  the  defendants.  The 
plaintiff  having  excepted  to  the  opinion  of  the  court,  the 
judgment,  *  which  was  rendered  in  favor  of  the  defendants,  [  *  161  ] 
was  brought  before  this  court  on  writ  of  error. 

16* 
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Harper  and  Ogden^  for  the  plainti£ 

Winder  and  Jones^  contra. 

[  •  163  ]  •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  and 
after  stating  the  facts,  proceeded  as  follows : — 

At  the  trial,  the  cause  seems  to  have  turned  principally  on  the 
necessity  to  unlade  the  cargo  at  Matanzas,  produced  by  the  order  of 
the  Spanish  government  at  Havanna.  As  this  court  concurs  with 
the  circuit  judge  in  the  opinion  that  this  order  was  obtained  undez 
circumstances  which  take  from  it  the  character  of  a  force  imposed 
On  the  master,  and  compelling  him  to  discharge  his  cargo,  and  is, 
therefore,  no  excuse  for  such  discharge,  it  will  be  unnecessary  further 
to  notice  that  part  of  the  case.  The  question  to  be  considered  is  that 
part  of  the  opinion  which  declares  that  unlading  the  cargo  at  Matanzas, 
although  it  occasioned  no  delay,  and  did  not  increase,  but  did  diminish 
the  risk,  was  a  deviation  which  discharged  the  underwriters* 
[  •  164  ]  •In  considering  thifl  question,  it  is  to  he  observed  that  the 
termini  of  the  voyage  were  not  changed.  The  Henry  did 
sail  from  Teneriffe  to  the  Havanna,  and  was  lost  on  the  voyage  from 
Havanna  to  Baltimore.  The  policy  permitted  her  to  «top  at  Matan* 
zas,  and  the  purpose  of  stopping  was  to  know  if  there  were  any 
men  of  war  off  the  Havanna.  It  would  be  idle  to  stop  for  the  pur- 
pose of  making  this  inquiry,  if  it  were  not  intended  that  The  Henry 
might  continue  at  Matanzas  so  long  as  the  danger  continued.  The 
stopping  and  delay  at  Matanzas  is  then  expressly  allowed  by  the 
policy. 

But  admitting  this,  it  is  contended  that  unlading  the  cargo  is  a 
deviation. 

And  why  is  it  a  deviation  ?  It  produced  no  delay,  no  increase  of 
risk,  and  did  not  alter  the  voyage.  The  vessel  pursued  precisely  the 
course  marked  out  for  her  in  the  policy.  In  reason,  nothing  can 
be  found  in  this  transaction  which  ought  to  discharge  the  underwrit- 
ers. K,  however,  the  case  has  been  otherwise  decided,  especially  in 
this  court,  those  decisions  must  be  respected. 

In  Stitt  V.  Wardel,  1  Esp.  N.  P.  Eep.  610,  it  was  determined  that 
liberty  to  touch  and  stay  at  any  port  did  not  give  liberty  to  trade  at 
that  port;  and  in  Sheriff  r.  Potts,  5  Esp.  N.  P.  Rep.  96,  it  was  decided 
that  liberty  to  touch  and  discharge  goods  did  not  authorize  the  taking 
in  of  other  goods.  These  cases  certainly  bear  with  considerable  force 
on  that  under  consideration ;  but  they  were  decided  at  nisi  prius^  and 
seem  to  have  been  in  a  great  degree  overruled  by  the  court, 
[  •  165  ]  in  the  case  of  Raine  v.  Bell,  reported  •in  9  East  195. 
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In  that  case,  under  a  policy  to  touch  and  stay  at  any  place, 
goods  were  taken  on  board  during  a  necessary  stay  at  Gibraltar. 
The  court  was  of  opinion  that  as  this  occasioned  no  delay  nor  any 
increase  or  alteration  of  the  risk,  the  plaintiff  was  entitled  to  recover. 
Between  the  case  of  Baine  v.  Bell,  and  this  case,  the  court  can  per- 
ceive no  essential  difference. 

In  the  supreme  court  of  Pennsylvania,  Kingston  v.  Gerard,  4  Dal. 
274,  a  similar  question  occurred,  and  it  was  there  held,  that  unlading 
and  selling  part  of  her  cargo  by  a  captured  vessel  during  her  detention, 
would  not  avoid  the  policy. 

But  it  is  contended,  that  this  point  has  been  settled  in  this  court,  in 
the  case  of  The  Maryland  Insurance  Company  against  Le  Roy  and 
others,  7  C.  26.  In  that  case,  a  liberty  was  reserved  in  the  policy  "  to 
touch  at  the  Cape  de  Verd  Islands,  for  the  purchase  of  stock,  such  as 
hogs,  goats,  and  poultry,  and  taking  in  water.''  The  vessel  stopped 
at  Fago,  one  of  the  Cape  de  Verd  Islands,  and  took  in  four  bullocks 
and  four  jackasses,  besides  water  and  other  provisions,  unstowed  the 
dry  goods,  and  broke  open  two  bales,  and  took  40  pieces  out  of  e^ch, 
for  trade.  The  vessel  remained  at  the  island  from  the  7th  to  the  24th 
of  May,  although  the  usual  delay  at  those  islands  for  taking  in  stock 
and  water,  when  the  weather  is  good,  is  from  two  to  three  days.  The 
weather  was  good  during  this  delay ;  and  the  bullocks  and  jackasses 
incumbered  the  deck  of  the  vessel,  more  than  small  stock 
would  have  done.  The  court  left  it  to  the  •jury  to  deter-  [  *  166  ) 
mine,  whether  the  risk  was  increased  by  taking  the  jackasses 
on  board,  and  directed  them  to  find  for  plaintiffs,  unless  the  rbk  waB 
thereby  increased.  The  jury  found  for  the  plaintiffs ;  cuid  this  court 
reversed  the  judgment  rendered  on  that  verdict,  because  the  taking 
in  the  jackasses  was  not  within  the  permission  of  the  policy. 

It  is  perfectly  cleax,  that  the  case  of  The  Maryland  Insurance 
Company  v.  Le  Roy  and  others,  differs  materially  from  this.  In  that 
case,  articles  were  taken  on  board  which  incumbered  the  deck  of  the 
vessel,  and  which  were  not  within  the  liberty  reserved  in  the  policy. 
In  that  case,  too,  the  insured  traded,  and  the  delay  was  considerable 
and  unnecessary ;  the  risk,  if  not  increased,  might  be,  and  certainly 
was,  varied.  The  judge,  therefore,  ought  not  to  have  left  it  to  the 
jury  on  the  single  point  of  increase  of  risk  by  taking  in  the  jackasses. 
Although  the  risk  might  not  thereby  be  increased,  the  authorized 
delay  and  unauthorized  trading  during  that  delay,  connected  with 
taking  on  board  unauthorized  articles,  discharged  the  underwriters, 
according  to  the  settled  principles  of  law ;  and  the  court  does  not 
say  in  that  case  that  these  circumstances  were  immaterial  or  without 
influence.     The  court  does  not  feel  itself  constrained,  by  the  decision 
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in  The  Maryland  Insnianoe  Company  v.  Le  B>oy  et  oLy  to  deter- 
mine that,  in  this  case  also,  which  differs  firom  that  in  several  impor- 
tant circumstances,  the  underwriters  are  dischargiML     The 
[  *  167  ]  *  judgment  is  reversed,  and  the  cause  remanded,  with  direc- 
tions to  issue  a  venire  facias  de  novo. 

Judgment  reversed. 


Swan  v.  The  Union  Insurance  Company  op  Maryland. 

3  W.  168. 

To  entitle  the  plaintiff  to  recover  in  an  action  on  a  policy  of  insnrance,  the  loss  mnst  be 
occasioned  by  one  of  the  perils  insured  against  The  insured  cannot  recover  for  a  loss 
by  barratry,  unless  the  barratry  produced  the  loss. 

Error  to  the  circuit  court  for  the  district  of  Maryland* 
This  was  an  action  on  a  policy  of  insurance  on  the  schooner 
Humming  Bird,  at  and  firom  New  York  to  Port  au  Prince,  and  at 
and  firom  thence  back  to  New  York.  The  policy  was  dated  on  the 
21st  of  July,  1810,  and  the  vessel  sailed  on  the  voyage  insured  on 
the  5th  of  that  month.  About  the  5th  of  August  following,  she 
arrived  at  Port  au  Prince,  and  was  there  stripped  of  her  sails  and  a 
considerable  part  of  her  rigging,  by  one  James  Gillespie,  to  whom 
she  had  been  chartered  for  the  voyage.  This  was  done  with  the 
knowledge  and  acquiescence  of  the  master,  either  for  the  purpose  of 
procuring  the  loss  of  the  vessel,  or  of  fitting  up  another  vessel,  which 
Gillespie  wished  to  dispatch  to  the  United  States.  On  her  return 
voyage  she  was  sunk  by  Gillespie,  but  whether  with  or  without  the 
knowledge  of  the  master,  did  not  appear.  The  plaintiff  insisted  at 
the  trial,  that  as  barratry  had  been  committed  at  Port  au 
[  *  169  ]  Prince,  *  the  subsequent  loss,  however  occasioned,  was  to 
be  ascribed  to  that  cause,  and  he  was  entitled  to  recover. 
But  the  court  directed  the  jury  that,  admitting  the  act  at  Port  au 
Prince  to  be  barratry,  the  plaintiff  could  not  recover  on  account  of  it, 
unless  the  jury  should  be  of  opinion  that  it  produced  the  loss.  Under 
this  direction,  to  which  the  plaintiff  excepted,  the  jury  found  a  verdict 
for  the  defendants. 

Harper^  for  the  plaintiff. 

Winder^  contra. 
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Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  and  after 
steting  the  facts,  proceeded  as  follows :  — 

The  general  principle  unquestionably  is,  that  to  entitle  the  plaintiff 
to  recover,  the  loss  must  be  occasioned  by  one  of  the  perils  in  the 
policy.  This  is  equally  the  rule  of  reason  and  the  rule  of  law.  But 
the  plaintiff  contends  liiat  the  case  of  Vallejo  v.  Wheeler,  Cowp.  143,' 
denies  the  application  of  this  principle  to  a  loss  in  a  case  in  which 
barratry  has  been  committed.  This  court  is  not  of  that  opinion. 
The  case  of  Vallejo  v.  Wheeler,  declares  it  to  be  immaterial  whether 
the  loss  occurred  during  the  continuance  of  the  barratry  or  after- 
"wards,  not  whether  the  loss  was  produced  by  the  barratry.  In  that 
case,  the  court  was  of  opinion  that  the  loss  was  produced  by  the 
barratry. 

Judgment  affirmed. 


DuGAN  et  aLj  Executors  of  Clarke,  v.  The  United  States. 

3  W.  172. 

The  United  States  may  6ue  on  a  bill  of  exchange  indorsed  to  T.,  treasorer  of  Ae  Unitcd**^/^  ^'^  ^ 
States.  .     ^  /^^-'l^'^y 

The  piesomption  is  that  the  bill  was  taken  in  the  lawful  discharge  of  the  official  duties  of  the  ///^  '^   ^'  ^^ 
treasurer.  /QH-^^/^ 

If  the  indorscr  of  a  bUl  come  to  the  possession  thereof,  he  is  presumed  to  be  the  lawful  holder ;  /O  ^^^'  't^'^/ 
and  this  presumption  is  not  removed  by  the  &ct  that  a  special  indorsement  by  him,  to  a  Z^^-  ^  /  ' 
tiiiid  person,  appears  on  the  bill.  Jl^^' 

In  all  cases  of  contract  with  the  United  States,  they  have  the  right  to  sue  in  their  own  name, 
unless  a  different  mode  of  proceeding  is  required  by  law. 

Error  to  the  circuit  court  for  the  district  of  Maryland. 

By  the  special  verdict  in  this  cause  it  appeared,  that  on  the  22d  of 
December,  1801,  Aquila  Brown,  at  Baltimore,  drew  a  bill  of  exchange 
oh  Messrs.  Staphorst  and  Co.,  at  Amsterdam^  for  60,000  guilders, 
payable  at  sixty  days^  sight,  to  the  order  of  James  Clarke, 
the  defendants'  testator.  James  Clarke  indorsed  *  the  bill  [  *  174  ] 
to  Messrs.  Brown  and  Hackman,  who  afterwards  indorsed  it 
to  Beale  Owings,  who  indorsed  the  same  to  Thomas  T.  Tucker,  Esq., 
treasurer  of  the  United  States,  or  order,  and  delivered  it  to  him  as  trea- 
surer as  aforesaid,  who  received  it  in  that  capacity,  and  on  account  of 
the  United  States.  It  further  appeared,  that  this  bill  had  been  pur- 
chased with  money  belonging  to  tiieUnited  States,  and  under  the  order, 
and  by  an  agent  of  the  then  secretary  of  the  treasury  of  the  United 
States,  for  the  purpose  of  remitting  the  same  to  Europe,  for  the 
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government  of  the  United  States,  who,  in  ordering  the  purchase  of 
this  bill  acted  as  one  of  the  commissioners  of  the  sinking  fund,  and 
as  agent  for  that  board.  The  bill  was  afterwards  indorsed  to  Messrs. 
Wilhem  and  Jan  Willink  and  N.  and  J.  and  R.  Van  Staphorst,  by- 
Thomas  Tucker,  treasurer  of  the  United  States,  and  appears  by  an 
indorsement  thereon,  to  have  been  registered  by  the  proper  officer,  at 
the  treasury  of  the  United  States,  on  the  28th  of  December,  1801, 
before  it  was  sent  to  Europe.  The  bill  having  been  regularly  pre- 
sented for  acceptance  by  the  last  indorsees  to  the  drawees,  was 
protested  for  non-acceptance.  It  was  afterwards  protested  for  non- 
payment, and  then  returned  by  them  to  the  secretary  of  the  treasury 
of  the  United  States,  for  and  on  their  behalf,  who  directed  this 
action  to  be  brought.  Of  these  protests  due  notice  was  given  to  the 
drawer  of  the  bill. 

On  this  state  of  facts,  the  circuit  court  rendered  judgment  for  the 
United  States,  to  reverse  which,  this  writ  of  error  was  brought 

Winder  and  Odgen^  for  the  plaintiff. 

The  Attorney-general^  contra. 

[  *  179  ]  •  Livingston,  J.,  delivered  the  opinion  of  liie  court,  and 
after  stating  the  facts,  proceeded  as  follows : — 
The  first  question  which  will  1)6.  disposed  of,  although  not  the  first 
in  the  order  of  argument,  will  be,\whether  the  indorsement  of  this 
bill  to  Mr.  Tucker,  under  the  pecuAar  circumstances  attending  the 
transaction,  did  not  pass  such  an  interest  to  the  United  States,  as  to 
enable  them  to  sue  in  their  own  name.  In  deciding  this  point,  it 
will  be  taken  for  granted,  that  no  doubt  can  arise  on  the  special  ver- 
dict as  to  the  party  really  interested  in  this  bill.  It  was  purchased 
with  the  money  of  the  United  States.  It  was  indorsed  to  their 
treasurer;  it  was  registered  at  their  treasury;  it  was  forwarded  by 
their  secretary  of  the  treasury,  to  whom  it  was  returned,  after  it  had 
been  dishonored,  for  and  on  behalf,  as  the  jury  expressly  find,  of  the 
United  States.  Indeed,  without  denying  the  bill  to  be  the 
[  •  180  ]  property  of  the  United  States,  *  it  is  supposed  that  the 
action  should  have  been  in  the  name  of  Mr.  Tucker,  their 
treasurer,  and  not  in  the  name  of  the  cestui  que  trust  If  it  be  ad- 
mitted, as  it  must  be,  that  a  party  may  in  some  coses  declare 
according  to  the  legal  intendment  of  an  instrument,  it  is  not  easy  to 
conceive  a  case  where  such  intendment  can  be  stronger,  than  in  the 
case  before  the  court  But  it  is  supposed,  that  before  any  such 
intendment  can  be  made,  it  must  appear  that  Mr.  Tucker  acted  under 
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some  law,  and  that  his  conduct  throughout  comported  with  his 
duties  as  therein  prescribed.  It  is  sufficient  for  the  present  purpose 
that  he  appears  to  have  acted  in  his  official  character,  and  in  con- 
junction with  other  officers  of  the  treasury.  The  court  is  not  bound 
to  presume  that  he  acted  otherwise  than  according  to  law,  or  those 
rules  which  had  been  established  by  the  proper  departments  of 
government  for  the  transaction  of  business  of  this  nature.  K  it 
be  generally  true,  that  when  a  bill  is  indorsed  to  the  agent  of  another 
for  the  use  of  his  principal,  an  action  cannot  be  maintained  in  the 
name  of  such  principal,  (on  which  point  no  opinion  is  given,)  the' 
government  should  form  an  exception  to  such  rule,  and  the  United 
States  be  permitted  to  sue  in  their  own  name,  whenever  it  appears, 
not  only  on  the  face  of  the  instrument,  but  from  all  the  evidence, 
that  they  alone  were  interested  in  the  subject-matter  of  the  contro- 
versy. There  is  a  fitness  that  the  public  by  its  own  officers  should 
conduct  all  actions  in  which  it  is  interested,  and  in  its  own  name ; 
and  the  inconveniences  to  which  individuals  may  be  exposed  in 
this  way,  if  any,  are  light,  when  weighed  against  those 
•which  would  result  from  its  being  always  forced  to  bring  [  •  181  ] 
an  action  in  the  name  of  an  agent.  Not  only  the  death  or 
bankruptcy  of  an  agent  may  create  difficulties,  but  set-offs  may  be 
interposed  against  the  individual  who  is  plaintiff,  unless  the  court 
wiU  take  notice  of  the  interest  of  the  United  States ;  and  if  they 
can  do  this  to  prevent  a  set-off,  which  courts  of  law  have  done,  why 
not  at  once  permit  an  action  to  be  instituted  in  the  name  of  the 
United  States?  An  intimation  was  thrown  out  that  the  United 
States  had  no  right  to  sue  in  any  case,  vrithout  an  act  of  congress 
for  the  purpose.  On  this  point  the  court  entertains  no  doubt  In  all 
eases  of  contract  with  the  United  States,  they  must  have  a  right  to  en- 
force the  performance  of  such  contract,  or  to  recover  damages  for  their 
violation,  by  actions  in  their  own  name,  unless  a  different  mode  of 
suit  be  prescribed  by  law,  which  is  not  pretended  to  be  the  case  here. 
It  would  be  strange  to  deny  to  them  a  right  which  is  secured  to 
every  citizen  of  the  United  States. 

•  It  is  next  said  by  the  plaintiff  in  error,  that  if  the  indorsement  to 
Mr.  Tucker  as  treasurer  of  the  United  States,  passed  such  an  interest 
to  the  latter,  as  to  enable  them  to  sue  in  their  own  name,  yet  such 
title  was  devested  by  Mr.  Tucker's  indorsing  the  bill  to  the  Messrs. 
Willinks  and  Van  Staphorst,  which  indorsement  appeared  on  the 
bill  at  the  trial,  and  is  still  on  it. 

The  argument  on  tUs  point  is,  that  the  transfer  to  the  last  in- 
dorsees being  in  full,  a  recovery  cannot  be  had  in*  the  name  of 
the  United  States,  without  producing  from  them  a  receipt  or  a 
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[  *182  ]  reindorsement  of  •the  bill,  and  that  this  indorsement  not 
being  in  blank,  could  not  be  obliterated  at  the  trial,  so  that 
the  court  and  jury  were  bound  to  believe,  that  the  title  to  this  bill 
was  not  in  the  United  States,  but  in  the  gentleman  to  whom  Mr. 
Tucker  had  indorsed  it 

The  mere  returning  of  this  bill,  with  the  protest  for  non-acceptance 
and  non-payment  by  the  Messrs.  Willinks  an<f  Van  Staphorst,  to  the 
secretary  of  the  treasury  of  the  United  States,  for  their  account,  is 
presumptive  evidence  of  the  former  having  acted  only  as  agents  or 
as  bankers  of  the  United  States.  When  that  is  not  the  case,  it  is 
not  usual  to  send  a  bill  back  to  the  last  indorser,  but  to  some  third 
person,  who  may  give  notice  of  its  being  dishonored,  and  apply  for 
payment  to  such  indorser,  as  well  as  to  every  other  party  to  the  bilL 
In  the  case  of  an  agency,  then,  so  fuUy  established,  it  would  be  vain 
to  expect  either  a  receipt  or  a  reindorsement  of  the  bill.  The  first 
could  not  be  given  consistent  with  the  truth  of  ihe  fact,  and  the  lat- 
ter might  well  be  refused  by  a  cautious  person  who  had  no  interest 
whatever  in  the  transaction.  In  such  case,  therefore,  a  court  may 
well  say  that  all  the  title  which  the  last  indorsees  ever  had  in  the  bill, 
which  was  a  mere  right  to  collect  it  for  the  United  States,  was 
devested  by  the  single  act  of  returning  it  to  the  party  of  whom  it 
was  received.  But  if  this  agency  in  the  Messrs.  Willinks  and  Van 
Staphorst  Were  not  established,  the  opinion  of  the  court 
[  ^183  ]  would  be  the  same.  After  an  examination  of  *  the  cases 
on  this  subject,  (which  cannot  all  of  them  be  reconciled,) 
the  court  is  of  opinion,  that  if  any  person  who  indorses  a  bill  of 
exchange  to  another,  whether  for  value,  or  for  the  purpose  of  collec- 
tion, shall  come  to  the  possession  thereof  again,  he  shall  be  regarded, 
unless  the  contrary  appear  in  evidence,  as  the  bond  fide  holder  and 
proprietor  of  such  bill,  and  shall  be  entitled  to  recover,  notwithstand- 
ing there  may  be  on  it  one  or  more  indorsements  in  full,  subsequent 
to  the  one  to  him,  without  producing  any  receipt  or  indorsement 
back  from  either  of  such  indorsees,  whose  names  he  may  strike  £rom 
the  bill  or  not,  as  he  may  think  proper. 

Judgment  affirmed, 

5  P.  115 ;  10  P.  343 ;  11  H.  229 ;  12  H.  98. 
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Oliyera  v.  The  Union  Insurance  Company. 

3  W.  183. 

A  Teasel  within  a  port,  blockaded  after  the  commencement  of  her  voyage,  and  prevented 
from  proceeding  on  it,  sustains  a  loss  by  a  peril  within  that  claose  of  die  policy  insuring 
against  the  *'  arrests,  restraints,  and  detainments  of  kings,"  &c.,  for  which  the  insurers  are 
liable ;  and  if  the  vessel  so  prevented  be  a  neutral,  having  on  board  a  neutral  cargo,  laden 
before  the  institution  of  the  blockade,  the  restraint  is  unlawfuL 

Error  to  the  circuit  court  for  the  district  of  Maryland. 

On  the  29th  day  of  December,  in  the  year  1812,  the  plaintiffs,  who 
are  Spanish  subjects,  caused  insurance  to  be  made  on  the  cargo  of 
the  brig  called  The  St.  Francise  de  Assise,  '^  at  and  from  Baltimore 
to  the  HaYanna."  Besides  the  other  perils  insured  against  in  the 
policy,  according  to  the  usual  formula,  were  ^<  all  unlawful  arrests, 
restraints,  and  detainments  of  all  kings,"  &c.  The  cargo  and  brig 
were  Spanish  property,  and  were  regularly  documented  as  such.  The 
vessel  sailed  from  Baltimore,  and  was  detained  by  ice  till  about  the 
8th  day  of  February,  in  the  year  1813,  when,  being  near  the  mouth, 
of  the  Chesapeake  Bay,  the  master  of  the  brig  discovered  fopr  frigates, 
-which  proved  to  be  a  British  blockading  squadron.  He,  however, 
endeavored  to  proceed  to  sea.  While  making  this  attempt,  he  was 
boarded  by  one  of  the  frigates,  the  commander  of  which  demanded 
and  received  the  papers  belonging  to  the  vessel,  and  indorsed  on  one 
of  them  the  words  following :  "  I  hereby  certify  that  the  bay  of  Chesa- 
peake, and  ports  therein,  axe  under  a  strict  and  rigorous  blockade,  and 
you  must  return  to  Baltimore,  and  upon  no  account  whatever  attempt 
quitting  or  going  out  of  the  said  port"  The  brig  returned ;  after  which 
the  master  made  his  protest,  and  gave  notice  to  the  agent  of 
the  owners  in  Baltimore,  who  abandoned  ''  in  due  and  *rea-  [  *  185  [ 
sono^ble  time."  The  underwriters  refused  to  pay  the  loss  on 
which  this  suit  was  brought.  It  appeared,  also,  on  the  trial,  that  the 
vessel  had  taken  her  cargo  on  board,  and  sailed  on  her  voyage  before 
the  blockade  was  instituted.  On  this  testimony  the  plaintiffs'  counsel 
requested  the  court  to  instruct  the  jury,  that  if  they  believed  the 
matters  so  given  to  them  in  evidence,  the  plaintiffs  were  entitled  to 
recover.  The  court  refused  to  give  this  instruction,  and  the  jury 
found  a  verdict  for  the  defendants;  the  judgment  on  which  was 
brought  before  this  court,  on  a  writ  of  error. 

Harper y  for  the  plaintiff 

VOL.   IV.  17 
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Jones  and  Winder^  contra. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  and  after  stat* 
ing  the  facts,  proceeded  as  follows :  — 

On  the  part  of  the  plaintiff  in  error,  it  has  been  contended,  that  the 
assured  have  sustained  a  technical  total  loss,  by  a  peril  within  that 
clause  in  the  policy,  which  insures  '^  against  all  unlawful  arrests, 

restraints,  and  detainments  of  kings,''  &c. 
[  •  189  ]       •  He  contends,  1st  That  a  blockade  is  "  a  restraint "  of 
a  foreign  power.    2d.  That,  on  a  neutral  vessel,  with  a 
neutral  cargo,  laden  before  the  institution  of  the  blockade,  it  is  ^<  an 
unlawful  restraint." 

The  question,  whether  a  blockade  is  a  peril  insured  against,  is  one 
on  which  the  court  has  entertained  great  doubts.  In  considering  it, 
the  import  of  the  several  words  used  in  the  clause  heis  been  examined. 
It  certainly  is  not  "  an  arrest,"  nor  is  it  "  a  detainment"  Each  of 
these  terms  implies  possession  of  the  thing  by  the  power  which  arrests 
or  detains ;  and,  in  the  case  of  a  blockade,  the  vessel  remains  in  the 
possession  of  the  master.  But  the  court  does  not  understand  the 
clause  as  requiring  a  concurrence  of  the  three  terms,  in  order  to  con- 
stitute the  peril  described.  They  are  to  be  taken  severally ;  and,  if  a 
blockade  be  a  "restraint,"  the  insured  are  protected  against  it, 
although  it  be  neither  an  "  arrest "  nor  "  detainment" 

What,  then,  according  to  common  understanding,  is  the  meaning 
of  the  term  "  restraint  ?  "  Does  it  imply,  that  the  limitation,  restric- 
tion, or  confinement,  must  be  imposed  by  those  who  are  in  possession 
of  the  person  or  thing  which  is  limited,  restricted,  or  confined  ;  or  is 
the  term  satisfied  by  a  restriction,  treated  by  the  application  of 
external  force  ?  If,  for  example,  a  town  be  besieged,  and  the  inhabi- 
tants confined  within  its  walls  by  the  besieging  army,  if  in  attempting 
to  come  out,  they  are  forced  back,  would  it  be  inaccurate  to  say  that 
they  are  restrained  within  those  limits  ?  The  court  believes  it  would 
not ;  and  if  it  would  not,  then  with  equal  propriety  may  it 
[  *  190  ]  be  •  said,  when  a  port  is  blockaded,  that  the  vessels  witiiin 
are  confined,  or  restrained  from  coming  out  The  blockad- 
ing force  is  not  in  possession  of  the  vessels  inclosed  in  the  harbor,  but 
it  acts  upon  and  restrains  them.  It  is  a  t;t^  mo/or,  applied  directly 
and  effectually  to  them,  which  prevents  them  from  coming  out  of 
port.  This  appears  to  the  court  to  be,  in  correct  language,  "  a  re- 
straint," by  the  power  imposing  the  blockade ;  and  when  a  vessel, 
attempting  to  come  out,  is  boarded  and  turned  back,  this  restraining 
force  is  practically  applied  to  such  vessel. 
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Although  the  word,  as  usually  understood,  would  seem  to  com- 
piehend  the  case,  yet  this  meaning  cannot  be  sustained,  if  in  policies 
it  has  unifonnly  received  a  different  construction.  The  form  of  this 
contract  has  been  long  settled ;  and  the  parties  enter  into  it  without 
a  particular  consideration  of  its  terms.  Consequen^tly,  no  received 
construction  of  those  terms  ought  to  be  varied. 

It  is,  however,  remarkable,  that  the  industrious  researches  of  the 
bar  have  not  produced  a  single  case,  from  the 'English  books,  in 
which  this  question  has  been  dearly  decided.  In  the  case  of  Barker 
V.  Blakes,  9  East.  283,  which  has  been  cited  and  relied  on  at  the 
bar,  one  of  the  points  made  by  the  counsel  for  the  underwriters  was, 
that  the  abandonment  was  not  made  in  time,  and  the  court  was  of 
that  opinion.  Although,  in  this  case,  it  may  fairly  be  implied,  from 
what  was  said  by  the  judge,  that  a  mere  blockade  is  not  a  peril 
witiiin  the  policy,  still,  this  does  not  appear  to  have  been  considered, 
either  at  the  bar  or  by  the  bench,  as  the  direct  question  in 
the  cause,  nor  was  it  expressly  decided.  The  opinion  *  of  [  *  191  ] 
the  court  was,  that  the  blockade  constituted  a  total  loss, 
which  was  occasioned  by  the  detention  of  the  vessel ;  but  that  the 
abandonment  was  not  made  within  reasonable  time  after  notice  of 
that  total  loss.  In  forming  this  opinion,  it  had  not  become  necessary 
to  inquire  whether  the  blockade,  unconnected  with  the  detention, 
was,  in  itself,  a  peril  against  which  the  policy  provided.  The  judg- 
ment  of  the  court  could  not  be,  in  the  most  remote  degree,  influenced 
by  the  result  of  this  inquiry ;  and,  consequently,  it  was  not  made  with 
that  exactness  of  investigation  which  would  probably  have  been 
employed,  had  the  case  depended  on  it.  It  is  also  to  be  observed, 
that  the  vessel  did  not  attempt  to  proceed  towards  the  blockaded 
port,  but  lay  in  Bristol  when  the  abandonment  was  made.  The 
blockading  squadron,  therefore,  did  not  act  directly  on  the  vessel,  nor 
apply  to  her  any  physical  force.  It  is  not  certain,  that  such  a  cir- 
cumstance might  not  have  materially  afiected  the  case.  This  court, 
therefore,  does  not  consider  the  question  as  positively  decided,  in 
Barker  v.  Blakes. 

The  decisions  of  our  own  country  would  be  greatly  respected, 
were  they  uniform  ;  but  they  are  in  contradiction  to  each  other.  In 
New  York,  it  has  been  held,  that  a  blockade  is,^  and  in  Massachusetts, 
that  it  is  not,'  a  peril  within  the  policy.     The  opinions  of  the  judges 
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•Richardson  r.  The  M.  L  Co.  6  Mass.  R.  102.    Brewer  r.  The  U.  I.  Co.  12  Mass. 
B.170. 
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of  both  these  courts  are,  on  every  accoiint,  entitled  to  the  highest  con- 
sideration.  But  they  oppose  each  other,  and  are  not  given  in  cases 
precisely  similar  to  that  now  before  this  court  The  opinion  that  a 
blockade  was  not  a  restraint,  was  held  by  the  courts  of 
[  *192  ]  Massachusetts;  but  was  expressed  by  the  *very  eminent 
judge  who  then  presided  in  that  court,  in  a  case  where  the 
vessel  was  not  confined  within  a  blockaded  port  by  the  direct  and 
immediate  application  of  physical  force  to  the  vessel  herself. 

Believing  this  case  not  to  have  been  expressly  decided,  the  court 
has  inquired  how  far  it  ought  to  be  influenced  by  its  analogy  to 
principles  which  have  been  settled. 

It  has  been  determined  in  England  that  if  the  port  for  which  a 
vessel  sails  be  shut  against  her  by  the  government  of  the  place,  it  is 
not  a  peril  within  the  policy.  In  Hadkinson  v.  Robinson,  a  vessel 
bound  to  Naples  was  carried  into  a  neighboring  port  by  the  master,  in 
consequence  of  information  received  at  sea  that  the  port  of  Naples 
was  shut  against  English  vessels.  In  an  action  against  the  under- 
writers the  jury  found  a  verdict  for  the  defendant,  and,  on  a  motion 
for  a  new  trial,  the  court  said  "  a  loss  of  the  voyage,  to  wairant  the 
insured  to  abandon,  must  be  occasioned  by  a  peril  acting  upon  the 
subject-matter  of  the  insurance  immediately,  and  not  circuitously,  as 
in  the  present  case.  The  detention  of  the  ship  at  a  neutral  port,  to 
a,void  the  danger  of  entering  the  port  of  destination,  cannot  create  a 
total  loss  within  the  policy,  because  it  does  not  arise  from  any  peril 
insured  against."    3  Bos.  &  Pull.  388. 

It  will  not  be  denied  that  this  case  applies  in  principle  to  the  case 
of  a  vessel  whose  voyage  is  broken  up  by  the  act  of  the  master,  on 
hearing  that  his  port  of  destination  is  blockaded.  The  peril  acts 
directly  on  the  vessel  not  more  in  the  one  case  than  in  the 
[  •  193  ]  other.  But,  if,  in  attempting  to  pass  the  blockading  *  squad- 
.  ron,  the  vessel  be  stopped  and  turned  back,  the  force  is 
directly  applied  to  her,  and  does  act  directly,  and  not  circuitously. 

Without  contesting  or  admitting  the  reasonableness  of  the  opinion, 
that  the  loss  of  the  voyage  occasioned  by  the  detention  of  the  ship 
by  her  master  in  a  neutral  port,  is  not  within  the  policy,  it  may  well 
be  denied  to  foUow  as  a  corollary  from  it,  that  a  vessel  confined  in 
port  by  a  blockading  squadron,  and  actually  prevented  by  that 
squadron  from  coming  out,  does  not  sustain  the  loss  of  her  voyage 
jfrom  the  restraint  of  a  foreign  power,  which  is  a  peril  insured 
against. 

Lubbock  V.  Rowcroft,  6  Esp.  50,  which  was  decided  at  nisi  priuSj 
is  in  principle  no  more  than  the  case  of  Hadkinson  v.  Robinson. 
Having  heard  that  his  port  of  destination  was  blockaded  by  or  in 
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possession  of  the  enemy,  the  master  stopped  in  a  different  port,  and 
the  insured  abandoned.  The  loss  was  declared  to  be  produced  by  a 
peril  not  within  the  policy.  It  is  unnecessary  to  repeat  the  observa- 
tions which  were  made  on  the  case  of  Hadkinson  v.  Robinson. 

An  embargo  is  admitted  to  be  a  peril  within  the  policy.  But,  as 
has  been  already  observed,  the  sovereign  imposing  the  embargo  is 
idrtually  in  possession  of  the  vessel,  and  may,  therefore,  be  said  to 
arrest  and  detain  her.  Yet,  in  fact,  the  vessel  remains  in  the  actaal 
possession  of  the  master  or  owner,  and  has  the  physical  power  to 
sail  out  and  proceed  on  her  voyage.  The  application  of  force  is  not 
more  direct  on  a  vessel  stopped  in  port  by  an  embargo,  than  on  a 
vessel  stopped  in  port  by  a  blockading  squadron.  The 
danger  of  attempting  to  violate  a  blockade  is  as  *  great  as  [  *  194  ] 
the  danger  of  attempting  to  violate  an  embargo.  The 
voyage  is  as  completely  broken  up  in  one  case  as  in  the  other,  and 
in  both  the  loss  is  produced  by  the  act  of  a  sovereign  power.  There 
is  as  much  reason  for  insuring  against  the  one  peril  as  against  the 
otbet ;  and  if  the  word  restraint  does  not  necessarily  imply  posses- 
sion of  the  thing  by  the  restraining  power,  it  must  be  construed  to 
comprehend  the  forcible  prevention  of  her  proceeding  on  her  voyage. 
If  so,  the  blockade  is  in  such  a  case  a  peril  within  the  policy. 

The  next  point  to  be  decided  is  the  unlawfulness  of  this  restraint 

That  a  belligerent  may  lawfully  blockade  the  port  of  his  enemy  is 
admitted.  But  it  is  also  admitted,  that  this  blockade  does  not, 
according  to  modern  usage,  extend  to  a  neutral  vessel,  found  in  port, 
nor  prevent  her  coming  out  with  the  cargo  which  was  on  board  when 
the  blockade  was  instituted.  If,  then,  such  a  vessel  be  restrained 
from  proceeding  on  her  voyage  by  the  blockading  squadron,  the 
restraint  is  unlawfoL  The  St.  Francis  de  Assise  was  so  restrained, 
and  her  case  is  within  the  policy. 

It  has  been  contended  that  it  was  the  duty  of  the  neutral  master 
to  show  to  the  visiting  officer  of  the  belligerent  squadron  his  right  of 
egress,  by  showing  not  only  the  neutral  character  of  his  vessel  and 
cargo,  but  that  his  cargo  was  taken  on  board  before  the  institution 
of  the  blockade. 

This  is  admitted ;  and  it  is  believed  that  the  bill  of  exceptions 
shows  satisfactorily  that  these  facts  were  proved  to  the 
visiting  officer.   It  is  stated  that  the  *  vessel  and  cargo  were  [  *  195  ] 
legolarly  documented;  that  the  papers  were  shown,  and 
that  the  cargo  was  put  on  board,  and  the  vessel  had  actually  sailed 
on  her  voyage,  before  the  institution  of  the  blockade. 

There  is,  however,  a  material  fact  which  is  not  stated  in  the  bill 
of  exceptions  with  perfect  clearness.     The  loss,  in  this  case,  is  tech- 

17* 
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nical,  and  the  court  has  decided  that  such  loss  must  continae  to  the 
time  of  abandonment.  (4  C.  29, 202,  370.)  It  is  not  necessary  that  it 
should  be  known  to  exist  at  the  time  of  abandonment,  for  that  is 
impossible ;  but  that  it  should  actually  exist ;  a  fact  which  admits 
of  affirmative  or  negative  proof  at  the  trial  of  the  cause.  Upon  the 
application  of  this  principle  to  this  case,  much  diversity  of  opinion 
has  prevailed.  One  judge  is  of  opinion  that  this  rule,  having  been 
laid  down  in  a  case  of  capture,  is  inapplicable  to  a  loss  sustained  by 
a  blockade.  Two  judges  are  of  opinion  that  proof  of  the  existence 
of  the  blockade  having  been  made  by  the  plaintiii^  his  case  is  com- 
plete ;  and  that  the  proof  that  it  was  raised  before  the  abandonment, 
ought  to  come  from  the  other  side.  A  fourth  judge  is  of  opinion, 
that,  connecting  with  the  principle  last  mentioned,  the  fact  stated  in 
the  bill  of  exceptions,  that  the  abandonment  was  ^'  in  due  and  rea« 
sonable  time,"  it  must  be  taken  to  have  been  made  during  the 
existence  of  the  technical  loss.  Four  judges,  therefore,  concur  in  the 
opinion  that  the  plaintiffs  are  entitled  to  recover ;  but  as  they  form 

this  opinion  on  different  principles,  nothing  but  the  case  itself 
[  •  196  ]  is  decided :    That  is,  that  a  vessel  within  a  port  *  blockaded 

after  the  commencement  of  her  voyage,  and  prevented  from 
proceeding  on  it,  sustains  a  loss  by  a  peril  within  the  policy ;  and  if 
the  vessel  so  prevented  be  a  neutral,  having  on  board  a  neutral 
cargo  received  before  the  institution  of  the  blockade,  the  restraint  is 
unlawful. 

Judgment  reversed. 


Shepherd  et  oL  v.  Hampton. 

SW.  200. 

f'lr^if        Ii^  fti^  action  bj  a  vendee  for  not  delivering  an  article  sold,  to  be  paid  for  on  delivery,  the 
n    ^  ^  ^  measure  of  damages  is  the  difference  between  the  contract  price  and  the  price  when  the 

contract  was  broken. 

Error  to  the  district  court  of  the  United  States  for  Louisiana. 
This  was  an  action  by  the  vendee  for  not  delivering  a  quantity  of 
cotton.  The  price  rose  after  the  day  when  the  contract  was  broken  by 
a  refusal  to  deliver,  and  the  question  was  whether  the  vendee  could 
recover  the  difference  between  the  contract  price  and  the  highest 
market  price. 

Winder^  for  the  plaintiffs. 
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Patton  o.  Nicholson.    3  W. 
No  counsel  appeared  tp  argue  the  case  on  the  other  side. 

•  Mabshall,  C.  J^  delivered  the  opinion  of  the  court.  [  *  204  } 
The  only  question  is,  whether  the  price  of  the  article 
at  tiie  time  of  the  breach  of  the  contract,  or  at  any  subsequent 
time  before  suit  brought,  constitutes  the  proper  rule  of  damages  in 
this  case.  The  unanimous  opinion  of  the  court  is,  that  the  price  of 
the  article  at  the  time  it  was  to  be  delivered,  is  the  measure  of  dam- 
ages. For  myself  only,  I  can  say  that  I  should  not  think  the  rule 
would  apply  to  a  case  where  advances  of  money  had  been  made  by 
the  purchaser  under  the  contract ;  but  I  am  not  aware  what  would 
be  the  opinion  of  the  court  in  such  a  case. 

Judgment  affirmed. 


Patton  v.  Nicholson. 

3  W.  204. 

One  citizen  of  the  United  States  has  no  right  to  purchase  of,  or  sell  to,  ainother,  a  license  fxtu/T-  ^ 
pass  ficom  the  public  enemy,  to  be  used  on  board  an  American  vessel.  /^  ^  :  > 

Error  to  the  circuit  court  of  the  District  of  Columbia  for  the 
county  of  Alexandria. 

The  plaintiff  in  error  declared,  in  assumpsit^  for  that  the  defendant, 
&C.,  was  indebted  to  the  plaintiff,  in  the  sum  of  $750,  for  a 
certain  document  or  paper  *  called  a  Sawyer's  License,  by  [  *  205  ] 
the  plaintiff,  &c,  sold  and  delivered  to  the  defendant,  &c., 
and  so  being  so  indebted,  the  defendant,  &c.,  afterwards,  &c.,  prom- 
ised, &C.  Plea,  non-assumpsit.  Evidence  was  offered  to  the  jury  to 
show  that  both  parties  were  citizens  of  the  United  States,  and  that 
the  license  in  question  was  sold  by  the  plaintiff  to  the  defendant  in 
Alexandria,  to  be  used  for  the  protection  of  the  schooner  Brothers,  an 
American  vessel,  during  the  late  war,  against  enemy's  vessels,  on  a 
voyage  from  Alexandria  to  St  Bartholomew's,  to  be  cleared  out  for 
Porto  Rico.     The  license  was  as  follows :  — 

"  Copy  of  a  letter  from  his  Excellency  H.  Sawyer,  his  Britannic  Majesty's  Yice-Admiral 
on  the  Halifax  Station,  to  his  Excellency  the  Chevalier  de  Onis,  his  Catholic  Majesty's 
enroy  extraordinary,  and  minister  plenipotentiary  near  the  United  States  of  America. 

''  His  Majesty's  ship  Centnrion,  at  Halifax,  the  10th  of  Angnst,  1812. 

'*EXCELLEHT  SlB, 

*'  I  have  the  honor  to  acknowledge  the  receipt  of  yonr  Excellency's  letter  of  the  26th  ultimo, 
and  have  folly  considered  the  subject  of  it,  as  being  of  the  greatest  importance  to  the  best 
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interests  of  Great  Britain,  aod  those  of  his  Catholic  Majesty,  Ferdinand  VII.  and  his  foith- 
fhl  subjects ;  and  in  replj,  I  have  great  satisfaction  in  informing  yonr  Excellency  that  I  will 
give  directions  to  the  commanders  of  his  Majesty's  squadron  on  this  station  not  to 
[  *206  ]  molest  American  *  vessels,  or  others  under  neutral  flags,  unanned  and  laden  with 
flour  and  other  dry  provisions,  bond  fdt  bound  to  Portuguese  and  Spanish  ports, 
whose  papers  shall  be  accompanied  with  a  certified  copy  of  this  letter  from  your  Excellency, 
with  your  seal  affixed  or  imprinted  thereon,  which  I  doubt  not  will  be  respected  by  alL 

"  I  beg  leave  to  assure  your  Excellency  of  the  high  consideration  with  which  I  have  the 
honor  to  be  your  Excellency's  most  obedient  humble  servant, 

(Signed)  "H.  Sawtxx,  Twt-AdmvroL 

"  His  Excellency, 
''  Don  Luis  de  Onis  Gonzalez  Lopez  y  Vara,  his  Catholic  Majesty's  envoy  extraordinary, 
and  minister  plenipotentiary  to  the  United  States,  &c.  &c.  &c. 

"Philadelphia." 

• 
The  court  below,  upon  this  evidence,  charged  the  jury,  that  on  the 

evidence  so  offered,  if  believed  by  the  jury,  they  ought  to  find  a 

verdict  for  the  defendant     To  which  charge  the  plaintiff  excepted. 

A  verdict  was  taken,  and  judgment  rendered  for  the  defendant; 

whereupon  the  cause  was  brought  to  this  court  by  writ  of  error. 

Bwwfm^  for  the  plaintiff. 

Lee^  on  the  other  side,  was  stopped  by  the  court 

[  *  207  ]  *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  that 
the  use  of  a  license  or  pass  from  the  enemy,  by  a  citizen, 
being  unlawful,  one  citizen  had  no  right  to  purchase  of  or  sell  to 
another,  such  a  license  or  pass  to  be  used  on  boeurd  an  American 
vessel. 

Judgment  affirmed. 

4P.410-,  14  P.  614. 


Robinson  v.  Campbell. 

3  W.  212. 

7^-  ^  ' ^  To  determine  whether  there  is  a  plain,  adequate,  and  complete  remedy  at  law,  so  as  to  pre- 

^   ^'i^   I  ▼ent  a  resort  to  the  equitable  powers  of  the  courts  of  the  United  States,  reference  must 

''    ^^1  'j-.  be  had  to  the  principles  of  the  common  law  of  England,  and  not  to  the  laws  of  the  State 

^  ^"^cfj  where  the  court  sits. 

•-3  ^.  //--  If  the  state  laws  have  given  a  legal  remedy  founded  on  an  equitable  title,  the  equity  juris- 

'^''./^:  diction  of  the  circuit  court  is  not  affected  thereby. 
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The  compact  between  Yiiginia,  North  Carolina,  and  Tennessee,  operated  on  titles,  not  12  A     ^<y 

remedies.  .  N^y^  '.^^ 

A  conveyance  ipendenU  litey  by  the  lessor  in  ejectment,  does  not  defeat  the  action.  /Ijr.i^  /  ^ 

The  statute  of  limitations  of  Tennessee  did  not  begin  to  nm  in  respcict  to  lands  within  the  //y^  T  V^V 

disputed  territory  until  the  dominion  of  that  State  oyer  the  lands  was  settled  by  compact  /nlu/  O 

7//.  //:*^cf 

*  Error  to  the  district  court  of  East  Tennessee.  [  *  213  ]/^^  "1^  ^ 

This  was  an  action  of  ejectment  brought  by  the  defend-  /^//  ^  7:^- 

ant  in  error,  (the  plaintiff's  lessor  in  the  court  below,)  against  the^"^'^^^-^, 
present  plaintiff,  and  S.  Martin,  on  the  4th  of  February,  1807,  in  the^^  y>  ^  j, 
district  court  for  the  district  of  East  Tennessee,  which  possessedD^?/^*^"^"}^ 
circuit  court  powers.     The  defendant  in  that  court  pleaded  separately'^/ '^  ^ou^ 
the  general  issue,  as  to  400  acres,  and  disclaimed  all  right  "l^  j5^^'^/ 

to  the  residue  of  the  tract  specified  *  in  the  declaration.     A  [  *  214  ]^  ^^/l  /S  7 
verdict  was  given  for  the  plainti£^  in  October  term,  1812.  7  ^^^'^^^\ 

From  the  statement  contained  in  the  bill  of  exceptions,  taken  at  the-^^'^'^^''^ /^ 
trial  of  the  cause,  it  appears  that  the  land  for  which  the  action  was^^    V// 
brought,  is  situate  between  two  lines,  run  in  1779,  by  Walker  andj^,  ^7    i^  ^ 
Henderson,  as  the  boundary  lines  of  Virginia  and  North  Carolina.  //  ^  /<>' 
The  former  State  claim^ed  jurisdiction  to  the  line  run  by  Walker,  and  ^f .  ^d  / 
the  latter  to  the  line  run  by  Henderson.     After  the  separation  of/^i?  j!^( 
Tennessee  from  North  Carolina,  the  controversy  between  Virginia^  j^-£  ,7  -/^Z 
and  Tennessee,  as  to  boundary,  was  settled  in  1802,  by  running  a^?/;J 
line  equidistant  from  the  foimer  lines.     The  land  in  dispute  felLS'/f . 
within  the  State  of  Tennessee,     Both  the  litigant  parties  claimed 
under  grants  issued  by  the  State  of  Virginia,  the  titles  to  lands 
derived  from  the  said  State  having  been  protected  by  the  act  of  Ten- 
nessee, passed  in  1803,  for  the  settlement  of  the  boundary  line. 

The  plaintiff  rested  his  title  on  a  grant,  (founded  on  a  treasury 
warrant,)  to  John  Jones,  dated  August  the  1st,  1787,  for  3,000  acres ; 
1,500  acres  of  which  were  conveyed  to  the  lessor  by  Jones,  on  the 
14th  of  April,  1788 ;  and  proved  possession  in  the  defendant  when 
the  suit  was  commenced. 

The  defendant,  to  support  his  title  to  the  said  400  acres,  offered  in 
evidence  a  grant  for  the  same  to  Joseph  Martin,  dated  January  1st, 
1788,  founded  on  a  settlement-right,  and  intermediate  conveyances 
to  himself.  He  also  offered  in  evidence,  that  a  settlement  was  made 
on  said  land  in  1778,  by  William  Fitzgerald,  who  assigned 
his  settlement-right  to  the  *  said  Joseph  Martin ;  that  a  [  *  215  ] 
certificate  in  right  of  settlement  was  issued  to  Martin  by  the 
commissioners  for  adjusting  titles  to  unpatented  lands;  on  which 
certificate,  and  on  the  payment  of  the  composition  money,  the  above 
grant  was  issued.  This  evidence  was  rejected  by  the  court  below. 
The  defendant  also  offered  in  evidence  a  deed  of  conveyance  from 
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the  plaintiff's  lessor  to  Arthur  L.  Campbell,  dated  January  2, 1810, 
for  the  land  in  dispute ;  but  the  same  was  also  rejected.  He  also 
claimed  the  benefit  of  the  statilte  of  limitations  of  the  State  of  Ten- 
nessee, on  the  ground  that  he  and  those  under  whom  he  claims,  had 
been  in  continued  and  peaceable  possession  of  the  400  acres  since 
the  year  1788. 

The  court  decided  that  the  statute  did  not  apply.  The  cause  was 
then  brought  before  this  court  by  writ  of  error. 

LaWj  for  the  plaintiff. 

The  Attorney-  OenercUj  contra. 

[  •  218  ]      •  Todd,  J.,  delivered  the  opinion  of  the  court,  and  aftet 

stating  the  facts,  proceeded  as  follows :  — 
The  first  question  is,  whether  the  circuit  court  were  right  in  reject- 
ing the  evidence  offered  by  the  defendant,  to  establish  a  title  in  him- 
self, under  the  grant  to  Joseph  Martin,  that  grant  being  posterior  in 
date  to  the  grant  under  which  the  plaintiff  claimed;  and  this  depends 
upon  the  consideration,  whether  a  prior  settlement  right,  which  would, 
in  equity,  give  the  party  a  title  to  the  land,  can  be  asserted  also  as  a 
sufficient  title  in  an  action  of  ejectment. 

By  the  compact  settling  the  boundary  line  between  Virginia  and 
Tennessee,  and  the  laws  made  in  pursuance  thereof,  it  is  declared, 
that  all  claims  and  titles  to  lands  derived  firom  the  governments  of 
Virginia,  or  North  Carolina,  or  Tennessee,  which  have  fallen  into 
the  respective  States,  shall  remain  as  secure  to  the  owners  thereof;  as 
if  derived  firom  the  government  within  whose  line  they  have  faUen, 
and  shall  not  be  in  anywise  prejudiced  or  affected  in  consequence 
of  the  establishment  of  the  said  line.  The  titles,  both  of  the  plaintiff 
and  the  defendant  in  this  case,  were  derived  under  grants  firom  Vir- 
ginia ;  and  the  argument  is,  that  as  in  Virginia  no  equitable  claims 

or  rights  antecedent  to  the  grants  could  be  asserted  in  a 
[  •  219  ]  court  of  'law,  in  an  ejectment,  but  were  matters  cognizable 

in  equity  only,  that  the  rule  must,  under  the  compact 
between  the  two  States,  apply  to  all  suits  in  the  courts  in  Tennessee, 
respecting  the  lands  included  in  those  grants. 

The  general  rule  is,  that  remedies  in  respect  to  real  estate  are  to 

be  pursued  according  to  the  law  of  the  place  where  the 
[  *  220  ]  estate  is  situate.     Nor  do  the  court  perceive  any  reason  to  * 

suppose  that  it  was  the  intention  of  the  legislatures  of 
either  State,  in  the  acts  before  us,  to  vary  the  application  of  the  rule 
in  cases  within  the  compact     Those  acts  are  satisfied  by  construing 


FEBRUARY  TERM,  1818.  203 

Hobinson  v.  Campbell.    S  W. 

them  to  give  the  same  validity  and  effect  to  the  titles  acquired  in  the 
disputed  territory,  as  they  had,  or  would  have,  in  the  State  by  which 
they  were  granted,  leaving  the  remedies  to  enforce  such  titles  to  be 
regulated  by  the  lex  fori. 

The  question  then  is,  whether  in  the  circuit  courts  of  the  United 
States,  a  merely  equitable  title  can  be  set  up  as  a  defence  in  an 
action  of  ejectment  It  is  understood  that  the  state  courts 
of  Tennessee  have  •decided  that,  under  their  statutes,  [  *  221  ] 
declaring  an  elder  grant  founded  on  a  younger  tentry  to  be 
void,  the  priority  of  entries  is  examinable  at  law^  and  that  a  junior 
patent  founded  on  a  prior  entry,  shall  prevail  in  an  action  of  ejectment 
against  a  senior  patent  founded  on  a  junior  entry.  But  this  doctrine 
has  never  been  extended  beyond  the  cases  which  have  been  construed 
to  be  within  the  express  purview  of  the  statutes  of  Tennessee.  The 
present  case  stands  upon  grants  of  Virginia,  and  is  not  within  the 
purview  of  the  statutes  of  Tennessee;  the  titles  have  all  their  validity 
from  the  laws  of  Virginia,  and  are  confirmed  by  the  stipulations  of 
Ihe  compact.  Assuming,  therefore,  that  in  the  case  of  entries  under 
the  laws  of  Tennessee,  the  priority  of  such  entries  is  examinable  at 
law,  this  court  do  not  think  that  the  doctrine  applies  to  merely  equita- 
ble rights  derived  from  other  sources. 

There  is  a  more  general  view  of  this  subject,  which  deserves  con* 
sideration.  By  the  laws  of  the  United  States,  the  circuit  courts  have 
cognizance  of  all  suits  of  a  civil  nature  at  common  law  and  in  equity, 
in  cases  which  fall  within  the  limits  prescribed  by  those  laws.  By 
the  34th  section  of  the  Judiciary  Act  of  1789,'  it  is  provided,  that  the 
laws  of  the  several  States,  except  where  the  constitution,  treaties,  or 
statutes  of  the  United  States,  shall  otherwise  require  or  provide,  shall 
be  regarded  as  rules  of  decision  in  trials  at  common  law  in  the  courts 
of  the  United  States  in  cases  where  they  apply.  The  act  of  May  8, 
8. 2, 1792,2  confirms  the  modes  of  proceeding  in  suits  at  common  law  in 
the  courts  of  the  United  States,  and  declares  that  the  modes 
of  proceeding  in  *  suits  of  equity  shall  be  "  according  to  [  *  222  ] 
the  principles,  rules,  and  usages  which  belong  to  courts  of 
equity,  as  contradistinguished  from  courts  of  common  law,"  except 
BO  far  as  may  have  been  provided  for  by  the  act  to  establish  the 
judicial  courts  of  the  United  States.  It  is  material  to  consider 
whether  it  was  the  intention  of  congress,  by  these  provisions,  to  con- 
fijie  the  court  of  the  United  States  in  their  mode  of  administering 
relief  to  the  same  remedies,  and  those  only,  with  all  their  incidents, 
which  existed  in  the  courts  of  the  respective  States.     In  other  words, 

1 1  Stats,  at  Large,  92.  s  1  State,  at  Large,  276. 
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whether  it  was  their  intention  to  give  the  party  relief  at  law,  where 
the  practice  of  the  state  courts  would  give  it,  and  relief,  in  equity 
only,  when,  according  to  such  practice,  a  plain,  adequate,  and  com- 
plete remedy  could  not  be  had  at  law.  In  some  States  in  the  Union, 
no  court  of  chancery  exists  to  administ^  equitable  relief.  In  some 
of  those  States,  courts  of  law  recognize  and  enfcHce  in  suits  at  law, 
all  the  equitable  claims  and  rights  which  a  court  of  equity  would 
recognize  and  enforce ;  in  others  all  relief  is  denied,  and  such  equit- 
able claims  and  rights,  axe  to  be  considered  as  mere  nullities  at  law. 
A  construction,  therefore,  that  would  adopt  the  state  practice  in  all 
its  extent,  would  at  once  extinguish^  in  such  States,  the  exercise  of 
equitable  jurisdiction.  The  acts  of  congress  have  distinguished 
between  remedies  at  common  law  and  in  equity,  yet  this  construe* 
tion  would  confound  them.  The  court,  therefore,  think,  that,  to 
effectuate  the  purposes  of  the  legislature,  the  remedies  in  the  courts 
of  the  United  States  are  to  be,  at  common  law  or  in  equity, 
[  •  223  ]  not  *  according  to  the  practice  of  state  courts,  but  acccnrding 
to  the  principles  of  common  law  and  equity,  as  distinguished 
and  defined  in  that  country  firom  which  we  derive  our  knowledge  of 
those  principles..  Consistently  with  this  construction,  it  may  be 
admitted,  that  where  by  the  statutes  of  a  State,  a  title  which  would 
otherwise  be  deemed  merely  equitable,  is  recognized  as  a  legal  title, 
or  a  title  which  would  be  good  at  law,  is  under  circumstances  of  an 
equitable  nature  declared  by  such  statutes  to  be  void,  the  rights  of 
the  parties,  in  such  case,  may  be  as  fully  considered  in  a  suit  at  law 
in  the  courts  of  the  United  States,  as  they  would  be  in  any  state 
court 

In  either  view  of  this  first  point,  the  court  is  of  opinion  that  the 
circuit  court  decided  right  in  rejecting  the  evidence  offered  by  the 
original  defendant.  It  was  matter  proper  for  the  cognizance  of  a 
court  of  equity,  and  not  admissible  in  a  suit  at  law. 

The  next  question  is,  whether  the  circuit  court  decided  correctly  in 
rejecting  the  deed  of  conveyance  firom  the  plaintifPs  lessor  to  Arthur 
L.  Campbell,  for  the  land  in  controversy,  made  during  the  pendency 
of  the  suit.  The  answer  that  was  given  at  the  bar  is  deemed  decisive; 
although  an  action  of  ejectment  is  founded  in  fictions,  yet  to  certain 
purposes  it  is  considered  in  the  same  manner  as  if  the  whole  proceed- 
ings were  real ;  for  aU  the  purposes  of  the  suit  the  lease  is  to  be 
deemed  a  real  possessory  title.  If  it  expire  during  the  pendency  of 
the  suit,  the  plaintiff  cannot  recover  his  term  at  law,  without  procur- 
ing it  to  be  enlarged  by  the  court,  and  can  proceed  only  for 
[  •  224  ]  antecedent  damages.  In  the  present  case,  the  lease  is  to  •be 
deemed  as  a  good  subsisting  lease,  and  the  conveyance  by 
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the  plaintiff's  lessor  during  the  pendency  of  the  suit  conld  only 
operate  upon  his  reversionary  interest,  and,  consequently,  could 
not  extinguish  the  prior  lease.  The  existence  of  such  a  lease  is  a 
fiction ;  but  it  is  upheld  for  the  purposes  of  justice,  and  there  is  no 
pretence  that  it  works  any  injustice  in  this  case. 

The  last  question  is,  whether  the  statute  of  limitation  of  Tennes- 
see was  a  good  bar  to  the  action.  It  is  admitted,  that  it  would  be  a 
good  bar  only  upon  the  supposition  that  the  lands  in  controversy 
weie  always  within  the  original  limits  of  Tennessee ;  but  there  is  no 
such  proof  in  the  cause.  The  compact  of  the  States  does  not  affirm 
it,  and  the  present  boundary  was  an  amicable  adjustment  by  that 
compact  It  cannot,  therefore,  be  affirmed  by  any  court  of  law,  that 
the  land  was  within  the  redch  of  the  statute  of  limitations  of  Ten- 
nessee until  after  the  compact  of  1802.  The  statute  could  not  begin 
to  run  until  it  was  ascertained  that  the  land  was  within  the  jurisdic- 
tional limits  of  the  State  of  Tennessee. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

5P.190;  eP.648,763;  9P.6d2;  12P.657;  14P.358;  5  H.  441 ;  8  H.  451 ;  12  H.  139; 

18  H.  268,  519. 


DuNLOP  t;.  Hepburn  et  aL 

8  W.  281. 

Explanation  of  the  decree  in  this  canee,  (reported  1  W.  179,)  that  the  defendants  were  only 
to  be  accountable  for  the  rents  and  profits  of  the  lands,  referred  to  in  the  proceedings, 
actnally  received  by  them. 

Appeal  from  the  circuit  court  for  the  District  of  Columbia. 

Washington,  X,  delivered  the  opinion  of  the  court 
By  the  decree  of  this  court,  made  in  this  cause  at  February  term, 
1816,  the  defendants  were  ordered  "  to  make  up,  state,  and  settle,  be- 
fore a  commissioner  or  commissioners,  to  be  appointed  by  the  circuit 
court  for  the  District  of  Columbia,  for  the  county  of  Alexandria,  an 
account  of  the  rents  and  profits  of  the  tract  of  land  referred  to  in  the 
proceedings,  since  the  27th  day  of  March,  1809,  and  that  they  pay  over 
the  same  to  the  complainants,  John  Dunlop  and  Co,,  or  to  their  lawful 
agent  or  attorney."  The  commissioners  appointed  by  the  circuit  court 
to  execute  this  part  of  the  decree  of  this  court,  made  a  report,  in  which 

VOL.  IV.  18 
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they  state,  '<  that  it  did  not  appear  to  them  that  the  said  William 
Hepburn  and  John  Dondas,  or  the  legal  representatives  of  the  said 
.Dundas,  ever  received  any  rents  or  profits  of  the  land  firom  the  27th 
day  of  March,  1809,  mitil  the  date  of  the  report ;  but  that 
[  *  232  ]  *the  reasonable  rents  and  profits  of  the  said  land,  in  its 
untenantable  situation,  firom  the  said  27th  day  of  March, 
1809,  to  the  27th  day  of  March,  1816,  with  due  care,  would  be  equal 
to  $2,077.60." 

The  cause  coming  on  to  be  heard  in  the  court  below,  on  this  report, 
and  that  court  being  of  opinion  that  under  the  decree  of  this  court 
the  defendants  were  only  to  be  accountable  for  the  rents  and  profits 
actually  received,  it  was  decreed  that  the  bill,  so  far  as  it  seeks  a 
recovery  of  rents  and  profits,  should  be  dismissed,  £rom  which  decree 
an  appeal  was  prayed  to  this  court. 

I  am  instructed  by  the  court  to  say,  that  the  decree  of  the  circuit 
court  is  in  strict  conformity  with  the  decree  and  mandate  of  this 
court,  and  is  therefore  to  be  affirmed* 

Decree  affirmetL 


The  United  States  v.  150  Crates  of  Earthen- Ware. 

8  W.  232. 

Libel  for  a  forfeiture  of  goods  imported,  and  alleged  to  haye  been  invoiced  at  a  less  snm  than 
the  actual  cost  at  the  place  of  exportation,  with  design  to  erade  the  duties  contrary  to 
the  66th  section  of  the  collection  law,  (1  Stats,  at  Laige,  677.)  Bestitntion  decreed  upon 
the  evidence  as  to  the  cost  of  the  goods  at  the  place  where  they  were  last  shipped ;  the 
form  of  the  libel  excluding  all  inquiry  as  to  their  cost  at  the  place  where  they  were  originally 
shipped,  and  as  to  continuity  of  voyage. 

[  *  233  ]     *  Appeal  firom  the  district  court  of  Louisiana. 

The  Attorney'  General,  for  the  United  States. 

D.  B.  Ogden,  for  the  claimant. 

Marshall,  C.  X,  delivered  the  opinion  of  the  court 
In  this  case,  the  libel  alleges  that  the  goods  in  question  were  exported 
firom  Bordeaux,  in  France,  and  entered  at  the  office  of  the  collector  of 
the  customs  at  New  Orleans,  and  that  they  were  invoiced  at  a  less  sum 
than  the  actual  cost  thereof  at  the  place  of  exportation,  with  design  to 
evade  the  duties  thereon,  contrary  to  the  provisions  of  the  66th  section 
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of  the  collection  law  of  1799,  c.  128.  It  appears  in  the  case,  that  the 
goods  were  originally  shipped  from  Liverpool,  and  were  landed  at 
Bordeaux.  All  question  as  to  continuity  of  voyage,  and  els  to  whether 
Liverpool  or  Bordeaux  ought  to  be  deemed  the  place  of  exportation, 
is  out  of  the  case,  because  the  information  charges  the  goods  to  have 
been  exported  from  Bordeaux.  Upon  the  evidence,  it  appears  that 
the  goods  were  invoiced  at  sixty  or  seventy  per  cent,  below  the  price 
in  New  Orleans ;  which  it  is  supposed  was  at  least  as  high  as  the 
price  would  have  been  in  Liverpool  But  it  also  appears  that  goods 
of  this  kind,  at  the  time  of  their  exportation  from  Bordeaux,  were 
depreciated  in  value  to  an  equal  degree.  And  it  is  proved  that  the 
same  goods  were  offered  to  a  witness  at  fifty  per  cent  below  their  cost 
at  Liverpool.  The  court  is,  therefore,  not  satisfied  that  the  goods 
were  invoiced  below  their  true  value  at  Bordeaux,  with  a 
design  to  evade  the  lawful  •duties;  and  the  inquiry  as  to  [  •234  ] 
their  value  in  the  port  from  which  they  were  originally  ship- 
ped is  excluded  by  the  form  in  which  the  libel  is  drawn.  The  decree 
of  the  district  court,  restoring  the  goods  to  the  claimant,  is,  therefore, 
affirmed. 

Decree  affirmed. 


Hampton  v.  M'Connbl. 

8  W.  234. 

A  judgment  of  a  state  court  has  the  same  credit,  yalidity,  and  effect,  in  everj  other  conrtX^  '■  J^^^ 
within  the  United  States,  which  it  had  in  the  State  where  it  was  rendered ;  and  whatever  "^    , 
pleas  would  be  good  to  a  suit  thereon  in  such  State,  and  none  others,  can  be  pleaded  ii/<^^    ^     ,* 
any  other  court  within  the  United  States.  ^/WA  4  x 

Error  to  the  circuit  court  for  the  district  of  South  Carolina.         '  '^'  ^^^ 
The  defendant  in  error,  declared  against  the  plaintiff  in  error,  ifl^^*  ^ J^  ''^ 
debt,  on  a  judgment  of  the  supreme  court  of  the  State  of  New  Yox}Si^K''^ S^,,/ 
to  which  the  defendant  below  pleaded  nil  debet,  and  the  plaintiff  below^^  ^  ^ 
demurred.     The  circuit  court  rendered  a  judgment  for  the  plaintiff 
below,  and  thereupon  the  cause  was  brought  by  writ  of  error  to  this 
court 

Ebpkinsoni  for  the  plaintiff  in  error. 

LaWf  contr^ 
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[  *235  ]  *  Marshall,  C.  X,  delivered  the  opinion  of  the  court 
This  is  precisely  the  same  case  as  that  of  Mills  t;.  Duryeei 
7  C.  481.  The  court  cannot  distingoish  the  two  cases.  The  doctrine 
there  held  was,  that  the  judgment  of  a  state  court  should  have  the  same 
credit,  validity,  and  effect,  in  every  other  court  in  the  United  States, 
which  it  had  in  the  State  where  it  was  pronounced,  and  that  whatever 
pleas  would  be  good  to  a  suit  thereon  in  such  State,  and  none  others, 
could  be  pleaded  in  any  other  court  in  the  United  States. 

Judgment  affirmed. 

13  P.  812. 


The  Fortuna.    Erause  et  oL  Claimants. 

8  W.  236. 

A  question  of  proprietj  interest  and  concealment  of  papers.    Farther  proof  ordered,  open  to 
both  parties.    On  the  production  of  farther  proof  hj  the  claimant,  condemnation  pro- 
nounced. 
[  *  237  ]  *  Where  a  nentral  ship-owner  lends  his  name  to  corer  a  fraud  with  regard  to  the 

cai^,  this  circumstance  will  subject  the  ship  to  condemnation. 
It  is  a  relaxation  of  the  rules  of  the  prize  court,  to  allow  time  for  farther  proof  in  a  case 
where  there  has  been  concealment  of  material  papers. 

This  is  the  same  cause  which  is  reported  2  W.  166,  and  which 
was  ordered  to  further  proof  at  the  last  term.  It  was  submitted  with- 
out argument  upon  the  further  proof,  at  the  present  term. 

Johnson,  J.,  delivered  the  opinion  of  the  court. 

Both  vessel  and  cargo,  in  this  case,  are  claimed  in  behalf  of  M.  and  J. 
Kjause,  Russian  merchants,  resident  at  Riga.  The  documents  and  evi- 
dence exhibit  Martin  Krause  as  the  proprietor  of  the  ship,  but  the  cap- 
tain swears  that  he  considered  her  as  the  property  of  the  house  of  M.  and 
J.  Krause,  from  their  having  exercised  the  ordinary  acts  of  ownership 
over  her;  and  in  this  belief  he  is  supported  by  the  fact  that  his  con- 
tract is  made  with  John  Krause,  by  whom  he  appears  to 
[  •  238  ]  have  been  put  in  command  of  the  ship.  Martin  *  Krause, 
who  appears  in  the  grand  bill  of  sale,  is  the  same  Martin 
Krause  who  is  a  member  of  the  firm  of  M.  and  J.  Krause. 

In  all  its  prominent  features,  this  case  bears  a  striking  resemblance 
to  the  case  of  The  St  Nicholas,  1  W.  417.     A  vessel  documented  as 
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Russian  is  placed  under  the  absolute  control  of  a  British  house,  is 
dispatched  under  the  orders  of  that  house  to  the  Havanna,  where  she 
is  loaded  under  the  directions  of  an  individual  of  the  name  of  Muh- 
lenbruck,  who  assumes  the  character  of  agent  of  the  Russian  owners ; 
she  is  then  ostensibly  cleared  out  for  Riga,  but  with  express  orders  to 
call  at  a  British  port,  and  terminate  her  voyage  under  the  orders 
of  the  same  house,  under  the  auspices  of  which  the  adventure  had 
originated  and  been  so  far  conducted. 

Under  these  circumstances,  it  was  certainly  incumbent  upon  the 
claimant  to  show  the  previous  correspondence  of  the  British  with  the 
Russian  house,  and  the  immediate  dependence  of  the  agent  at  the 
.Havanna  upon  the  Russian  house  for  authority,  instructions,  and 
resources.  When  we  come  to  compare  the  correspondence  of  Muhlen- 
bruck  with  that  of  Smith,  the  agent  in  the  St  Nicholas,  we  find  here, 
also,  a  striking  similitude.  In  that  case,  the  supposed  corre- 
spondence with  the  Russian  principal  is  inclosed  *  under  [  *  239  ] 
cover  to  the  British  house,  with  a  request  that  they  would 
forward  it  In  this  case,  the  letter  covering  the  invoice  and  bill  of 
lading,  and  directed  to  M.  and  J.  Krause,  is  confided  to  the  captain, 
but  with  express  instructions  to  forward  it  to  the  British  house  and 
await  their  orders. 

The  material  facts  on  which  the  court  relies,  in  making  up  its  judg- 
ment on  the  daim  of  the  cargo,  are  the  following:  — 

In  the  first  place,  there  is  a  general  shade  of  suspicion  cast  over 
the  whole  case,  by  the  fact  that  all  the  material  papers  relating  to 
the  transaction  were  mysteriously  concealed  in  a  billet  of  wood. 
Had  there  been  nothing  fraudulent  intended,  these  papers  ought  to 
have  been  delivered  along  with  the  documentary  evidence.  But  they 
were  not  discovered  until  betrayed  by  one  of  the  crew.  It  is  upon 
the  investigation  of  these  papers,  principally,  that  the  circumstances 
occur  which  discover  the  true  character  of  this  voyage. 

Secondly.  There  is  no  evidence  that  this  a<^venture  was  ever  un- 
dertaken under  instructions  firom  M.  and  J.  Krause.  But  there  is 
evidence  that  every  thing  is  set  in  motion  at  the  touch  of  Bennett 
and  Co.,  of  London.  And  although  they  affect  to  act  in  the  capac- 
ity of  agents  of  the  Russian  house,  even  the  rules  of  the  common  law 
would  constitute  them  principals,  in  a,  case  in  which  they  cannot 
exhibit  the  authority  under  which  they  assume  the  character  of  agents. 
Again :  there  is  no  evidence  that  any  funds  were  furnished  by  the 
Russian  house  for  the  purchase  of  this  cargo.  But  there  is 
evidence,  and  *  we  think  conclusive  evidence,  to  show  that  [  *  240  ] 
it  was  purchased  on  funds  of  the  British  house,  remitted 
through  the  medium  of  the  cargo  of  The  Robert  Bruce,  a  ship  loaded 

18  • 
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by  Bennett  and  Co^  and  dispatched  abont  the  same  time  for  the 

Havanna.  In  the  letter  of  instructions  of  the  18th  of  March, 
{  *241  ]  1813,  the  *  captain  is  told  to  proceed  to  the  Havanna  and 

await  the  anival  of  Muhlenbmck,  in  The  Bobert  Brace,  for 
orders ;  and  in  case  of  any  accident  befalling  that  vessel,  to  apply  to  the 
Spanish  house  of  Ychazo  and  Camcabura,  at  the  Havanna,  for  farther 
instructions.  And  in  a  letter  to  the  house  of  Lorent  and  Steinwitz, 
of  Charleston,  Bennett  and  Co.  inform  them,  that  The  Fortuna  is 
dispatched  to  the  Havanna,  to  the  address  of  Ychazo  and  Cazrica- 
bura  to  obtain  a  freight  for  the  Baltic,  and  request  Lorent  and  Stein- 
witz to  advise  that  house,  if  they  could  obtain  a  freight  for  her  to  any 
port  in  Europe.  This  correspondence  is  explained  thus :  the  cargo 
of  The  Robert  Bruce  would  probably  be  sufficient  to  load  this  ship 
with  colonial  produce ;  if  she  arrives  in  safety,  the  original  adventure 
can  then  proceed,  but  should  she  be  captured  or  lost,  some  return 
freight  must  then  be  found  for  The  Fortuna.     And  accordingly  we 

find  in  the  letter  to  Bennett  and  Co.,  of  the  34th  of  March, 
[  *  242  ]  Muhlenbruck  solicits  a  *  credit  on  Jamaica  or  Cadiz  as  he 

expresses  it,  ^^  to  be  able  to  settie  the  surplus  of  the  amount 
already  shipped  which  may  be  left  out  of  the  proceeds  of  the  outward 
bound  shipment  of  The  Robert  Bruce."     Now,  the  only  shipment  he 

had  then  made  was  by  The  Fortuna ;  and  this  letter  gives 
[  ^  243  ]  advice  of  that  *  shipment,  as  also  of  the  arrival  of  The  Robert 

Bruce,  and  the  progress  he  had  made  in  disposing  of  her 
cargo.  The  passage  quoted  means,  therefore,  (although  somewhat 
obscurely  expressed,)  «  It  is  possible  that  the  outward  cargo  of  The 

Robert  Bruce  may  not  be  sufficient  to  pay  for  the  shipment 
[  •  244  ]  already  •  made  by  The  Fortuna,  and  you  must,  therefore, 

furnish  me  with  a  credit  to  make  up  the  deficiency."  Ychazo 
and  Camcabura  no  doubt  advanced  for  the  purchase  of  the  cargo  of 
sugars  upon  the  credit  of  the  cargo  of  The  Robert  Bruce,  and  accord- 
ingly we  find  that  hoyse  charging  a  commission  for  advancing.  On 
these  facts  we  are  satisfied  that  the  cargo  was  purchased  with  British 
funds. 

Lastiy ;  there  is  no  evidence  that  Muhlenbruck  was  the  agent  of 
M.  and  J.  Erause,  and  there  is  abundant  evidence  of  his  being  the 
avowed  and  confidential  agept  of  the  British  house.  We  see  in  the 
midst  of  the  greatest  anxiety  to  keep  up  the  character  of  agent  to  the 
Russian  bouse,  this  gentieman,  without  being  aware  of  it,  does  an 
act  which  at  once  shows  to  whom  he  holds  himself  accountable.  In 
his  letter  to  Bennett  and  Co.,  of  the  24th  of  March,  he  requests  them 
to  inform  the  Russian  house,  that  he  has  made  certain  advances  on 
account  of  the  ship.    But  why  request  Bennett  and  Co.,  to  do  this, 
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if  he  was  himself  in  immediate  connection  and  correspondence  with 
the  Russian  house  ?  The  fact  is,  his  correspondence  with  the  Russian 
house  was  fictitious,  and  his  object  was  to  inform  Bennett  and  Co., 
in  reality,  whilst  he  feigned  to  address  himself  to  M.  and  J.  Krause ; 
and  thus  the  letters  to  the  latter  house,  covering  the  invoice  and  bill 
of  lading,  although  of  the  same  date  with  that  to  Bennett  and  Co., 
omits  this  piece  of  information,  which,  in  real  correspondence,  would 
be  groundwork  of  a  credit  to  himself,  and  contains  nothing  but  the 
most  general  information ;  just  enough,  in  fact,  to  gloss  over 
*tbe  transaction,  and  give  it  the  aspect  of  reality.  [  *245  ] 

With  regard  to  the  vessel,  it  would  be  enough  to  observe 
that  if  a  neutral  ship-owner  will  lend  his  name  to  cover  a  firaud  with 
regard  to  the  cargo,  this  circumstance  alone  will  subject  him  to  con- 
demnation. But  in  this  case  there  are,  also,  many  circumstances  to 
maintain  a  suspicion  that  the  vessel  was  British  property,  or  at  least 
not  owned  as  claimed.  Although  this  court,  fix)m  extreme  anxiety 
to  avoid  subjecting  a  neutral  to  condemnation,  has  relaxed  its  rules 
in  allowing  time  for  further  proof  in  a  case  where  there  was  conceal- 
ment of  papers,  yet  nothing  has  been  brought  forward  to 
support  the  neutral  character  *  of  the  ship.  No  charter-  [  *  246  ] 
party,  no  original  correspondence,  nothing,  in  fact,  but  those 
formal  papers  which  never  fail  to  accompany  a  fictitious,  as  well  as 
a  real  transaction.  On  the  contrary,  we  find  the  captain,  without 
any  instructions  from  his  supposed  owners,  submitting  implicitly  to 
the  orders  of  Bennett  and  Co.  in  every  thing ;  and  the  latter  assuming 
even  a  control  over  the  contract  which  he  exhibits  with  his  supposed 
owner  in  Riga,  and  expressing  a  solicitude  about  his  expenses,  which 
oould  only  have  been  suggested  by  a  consciousness  that  the  house  of 
Bennett  and  Co.  would  have  to  pay  those  expenses. 

Upon  the  whole,  we  are  satisfied  that  it  is  a  case  for  condemnation 
both  of  ship  and  cargo. 

Decree  affirmed. 


Gelston  et  dL  v.  Hoyt, 

3  W.  246. 

Under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  85,)  the  judgment  to  be  /^  W  ^  ^^ 
examined  mnst  be  that  of  the  highest  court  of  the  State  having  cognizance  of  the  case,  v^H^-  y^  <-* 
bat  the  record  of  that  judgment  may  be  brought  from  any  court,  in  which  it  maybe^^^K  • 
legally  deposited,  and  in  which  it  may  be  found  by  the  writ.  ^  vV-   ** 

At  common  law,  any  person  may,  at  his  peril,  seize  for  a  forfeiture  to  the  government 
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14^^^^'  The  act  of  February,  18, 1793,  s.  27,  (1  Stats,  at  Large,  315,)  empowers  any  officer  of  the 
f  p  ,    /  U'    revenue  to  seize  a  yessel  for  any  forfeiture. 
yy    -^  ^    The  forfeiture  under  the  Neutrality  Act  of  1794,  (1  Stats,  at  Large,  381,)  attaches  at  the 
** '^     moment  of  the  commission  of  the  offence. 
>/    'x  i"*  v3  ^e  state  courts  have  not  jurisdiction  to  try  a  question  of  forfeiture,  under  the  laws  of  the 
>/    ^-'/)       United  States. 

/>  y^^  An  action  of  trespass  will  lie  for  the  seizure,  only  afler  the  property  has  been  restored  by  a 
jj  ^\'y>  decree  of  the  proper  court  of  the  United  States,  and  a  certificate  o^  probable  cause  refused. 
^^  '       ^     And  such  a  decree  is  conclusive  evidence  against  a  forfeiture. 

^  ^^J[  '  The  seizing  officer  is  a  party  to  the  suit  in  rem,  under  the  government  for  whom  he  acted 
<:'  U  •  1  y  \jt  belongs  exclusively  to  the  government  to  recognize  the  political  existence  of  new  foreign 
|/  ^  (/  ^  c  states,  and,  until  it  does  so,  courts  must  consider  the  old  state  of  things  as  remaining. 
yi  A  ^  '/  ^^^°  ^  ^^^  ^^  ^"^'  brings  up  a  record  from  a  state  court,  and  it  is  suggested  that  that  court 
■I  i]  {a  y  ™^^  ^^^^  determined  the  cause  upon  some  question  of  local  law,  and  it  does  not  appear 
^  -  ^  l)y  HQ  j^  clear  intendment  from  the  record,  whether  it  was  so  determined,  or  not,  this  court 
will  examine  that  question,  and  see  if  the  state  court  could  have  rightfully  so  determined. 
A  plea  need  answer  only  the  gist  of  the  action,  and  if  the  matter  in  aggravation  be  relied  on 

as  a  substantive  trespass,  it  should  be  replied  to  by  a  new  assignment 
The  7th  section  of  the  Neutrality  Act,  of  1794,  (1  Stats,  at  Large,  384,)  does  not  authorize 
the  President  to  employ  civil  officers  to  make  seizures. 

Error  to  the  court  for  the  trial  of  impeachments  and  correction  of 
errors  of  the  State  of  New  York.  The  substance  of  the  record  being 
stated  in  the  opinion,  it  is  not  Heemed  necessary  to  insert  it.  This 
cause  was  twice  argued  at  the  last  term  by 

The  Attorney- General^  (Rushy)  and  Baidvoin^  for  the  plaintiffs. 

Hoffman  and  D.  B.  Ogden^  for  the  defendant  in  error. 

Story,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  highest  court  of  law  of  the  State  of 

New  York ;  and  the  questions  which  are  reexaminable  upon 

[  *303  ]  the  record  in  this  *  court,  are  such  only  as  come  within  the 

purview  of  the  25th  section  of  the  Judiciary  Act  of  1789, 

c.  20. 

But  a  preliminary  question  has  been  made,  which  must  be  dis- 
cussed before  proceeding  to  consider  the  merits  of  the  cause. 

It  is  contended  that  the  record  is  not  and  cannot  be  brought  before 
this  court. 

By  the  judicial  system  of  the  State  of  New  York,  the  decisions  of 
their  supreme  court  are  revised  and  corrected  in  a  court  of  errors, 
after  which  the  record  is  returned  to  the  supreme  court,  where  the 
judgment,  as  corrected,  is  entered,  and  where  the  record  remains.  In 
lids  case,  the  writ  of  error  was  received  by  the  court  of  errors,  aftegr 
the  record  had  been  transmitted  to  the  supreme  court,  whose  judg- 
ment was  affirmed. 

It  is  contended  that,  the  record  being  no  longer  in  the  court  of 
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laat  resort  in  the  State,  can,  by  no  process,  be  removed  into  this 
court 

The  judiciary  act  allows  the  party  who  thinks  himself  aggrieved 
by  the  decision  of  any  inferior  court,  five  years,  within  which  he  may 
sue  out  his  writ  of  error,  and  bring  his  cause  into  this  court  The 
same  rule  applies  to  judgments  and  decrees  of  a  state  court,  in  cases 
within  the  jurisdiction  of  this  court  As  the  constitutional  jurisdio* 
tion  of  the  courts  of  the  Union  cannot  be  affected  by  any  regulation 
which  a  State  may  make  of  its  own  judicial  system,  the  only  inquiry 
will  be,  whether  the  Judiciary  Act  has  been  so  firamed  as  to  embrace 
this  case. 

The  words  of  the  act  are,  <<  that  a  final  judgment  or 
decree  in  any  suit  in  the  highest  court  of  law  or  *  equity  of  [  *  304  ] 
a  State  in  which  a  dedsion  could  be  had,  where  is  drawn  in 
question,"  &c.,  '^  may  be  reexamined  and  reversed  or  affirmed  in  the 
supreme  court  of  the  United  States  upon  a  writ  of  error,  the  citation 
being  signed,  &c."  The  act  does  not  prescribe  the  tribunal  to  which 
the  writ  of  error  shall  be  directed.  It  must  be  directed  either  to  that 
tdbunal  which  can  execute  it ;  to  that  in  which  the  record  and  judg- 
ment to  be  examined  are  deposited,  or  to  that  whose  judgment  is  to 
be  examined,  although  from  its  structure  it  may  have  been  rendered 
incapable  of  performing  the  act  required  by  the  writ  Since  the  law 
requires  a  thing  to  be  done,  and  gives  the  writ  of  error  as  the  means 
by  which  it  is  to  be  done,  without  prescribing  in  this  particular  the 
manner  in  which  the  writ  is  to  be  used,  it  appears  to  the  court  to  be 
perfectly  clear  that  the  writ  must  be  so  used  as  to  effect  the  object 
It  may  then  be  directed  to  either  court  in  which  the  record  and  judg- 
ment on  which  it  is  to  act  may  be  found.  The  judgment  to  be 
examined  must  be  that  of  the  highest  court  of  the  State  having  cog- 
nizance of  the  case,  but  the  record  of  that  judgment  may  be  brought 
from  any  court  in  which  it  may  be  legally  deposited,  and  in  which  it 
may  be  found  by  the  writ 

Li  this  case^  the  writ  was  directed  to  the  court  of  errors,  which 
having  parted  with  the  record,  could  not  execute  it  It  was  then 
presented  to  the  supreme  court ;  but  being  directed  to  the  court  of 
errors,  could  not  regularly  be  executed  by  that  court  In  this  state 
of  things,  the  parties  consented  to  waive  all  objections  to 
*  the  direction  of  the  writ,  and  to  consider  the  record  as  prop-  [  *  305  ] 
eily  brought  up,  if,  in  the  opinion  of  this  court,  it  could  be 
now  properly  brought  up  on  a  writ  of  error  dbrected  to  the  supreme 
court  of  New  York.  The  court  being  of  opinion  that  this  may 
be  done,  the  case  stands  as  if  the  writ  of  error  had  been  properly 
directed. 
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The  original  stdt  was  brought  by  the  defendant  in  error  against 
the  plaintiffs  in  eiror  for  an  alleged  trespass  for  taking  and  carrying 
away,  and  converting  to  their  own  use,  the  ship  American  Eagle, 
and  her  appurtenances,  and  certain  ballast,  and  articles  of  provisionSy 
&c.,  the  property  of  the  defendant  in  error.  This  is  the  substance 
of  the  declaration,  although  there  are  some  diiferences  in  alleging  the 
tort  in  the  different  counts.  The  original  defendants  pleaded,  in  the 
first  place,  the  general  issue,  not  guilty,  to  the  whole  declaration; 
and  then  two  special  pleas.  The  first  special  plea,  in  substance, 
alleges,  that  the  said  ship  was  attempted  to  be  fitted  out  and  armed, 
and  that  the  ballast  and  provisions  were  procured  for  the  equipment 
of  the  said  ship,  and  were  put  on  board  of  the  said  ship  as  a  part  of 
her  said  equipment,  with  intent  that  the  said  ship  should  be  employed 
in  the  service  of  a  foreign  state,  to  wit,  of  that  part  of  the  Island 
of  St.  Domingo,  which  was  then  under  the  government  of  Petion, 
to  commit  hostilities  upon  the  subjects  of  another  foreign  state,  with 
which  the  United  States  were  then  at  peace,  to  wit,  of  that  part  of 

the  Island  of  St.  Domingo  which  was  then  under  the  gov* 
[  •  306  ]  emment  of  Christophe,  contrary  to  the  form  of  the  *  statute 

in  such  case  made  and  provided;  and  that  the  original 
defendants,  by  virtue  of  the  power  and  authority,  and  in  pursuanise 
of  the  instructions  and  directions  of  the  President  of  the  United 
States,  seized  the  said  ship,  &c.,  as  forfeited  to  the  use  of  the  United 
States,  according  to  the  statute  aforesaid,  &c.  The  second  special 
plea  is  like  the  first,  except  that  it  does  not  state  that  the  ship  was 
seized  as  forfeited,  but  alleges  that  the  ship  was  taken  possession  of, 
and  detained,  under  the  instructions  of  the  President  of  the  United 
States,  in  order  to  the  execution  of  the  prohibition  and  penalties  of 
the  act  in  such  case  made  and  provided,  and  except  that  it  omits 
the  allegations  under  the  videlicets  in  the  first  plea,  specifying  the 
foreign  state  by  or  against  whom  the  said  ship  was  to  be  employed. 
To  these  pleas  there  is  a  general  demun^r,  and  joinder  in  demurr^, 
upon  which  the  state  court  gave  judgment  in  favor  of  the  original 
plaintiff  Upon  the  trial  of  the  general  issue,  a  bill  of  exceptions 
was  taken  to  the  opinion  of  the  court.  By  that  bill  of  exceptions, 
among  other  things,  it  appears  that  the  original  plaintiff,  at  the  trial, 
gave  in  evidence  that  at  the  time  of  the  seizure  the  ship  was  in  his 
actual  fuU  and  peaceable  possession ;  that  the  ship,  upon  the  seiz* 
ure,  had  been  duly  libelled  for  the  alleged  ofience  in  the  district 
court  of  New  York ;  that  the  original  plaintiff  appeared  and  duly 
claimed  the  said  ship ;  and  upon  the  trial  she  was  duly  acquitted, 
and  ordered  to  be  restored  to  the  original  plaintiff  by  the  district 
court;  and  that  a  certificate  of  reasonable  cause  for  the  seizure 
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of  the  said  ship  had  been  denied.  The  plaintiff  then  gave 
in  *  evidence,  that  the  value  of  the  ship  at  the  time  of  [  *  307  ] 
her  seizure  was  $100,000 ;  and  that  the  said  Schenck  seized 
and  took  possession  of  the  said  ship  by  the  written  directions  of  the 
said  Qelston ;  but  no  other  proof  was  offered  by  the  plaintiff  at  that 
time,  of  any  right,  or  title  in  the  scud  plaintiff  to  the  said  ship ;  and 
here  the  original  plaintiff  rested  his  cause.  The  original  defendants 
then  insisted  before  the  court,  that  the  said  several  matters,  so  pro- 
duced and  given  in  evidence  on  the  part  of  the  original  plaintifi^ 
were  not  sufficient  to  entitle  him  to  a  verdict,  and  prayed  the  court 
so  to  pronounce,  and  to  nonsuit  the  plaintif£  But  the  court  refused 
iiie  application,  and  declared  that  the  said  several  matters  so  produced 
and  given  in  evidence  were  sufficient  to  entitle  the  plaintiff  to  a  ver^ 
diet,  and  that  he  ought  not  to  be  nonsuited  To  which  the  original 
defendants  then  excepted ;  and  the  original  plaintiff  then  gave  in 
evidence  that  he  purchased  the  said  ship  of  James  Gillespie,  who 
had  purchased  her  of  John  R.  Livingston,  and  Isaac  Clason,  the 
owners  thereof;  and  that,  in  pursuance  of  such  purchase,  the  said 
Gillespie  had  delivered  full  and  complete  possession  of  the  said 
shipy  &c.,  to  the  original  plaintiff,  before  the  taking  thereof  by  the 
original  defendants. 

The  original  defendants  (having  given  previous  notice  of  the 
special  matter  of  defence  to  be  given  in  evidence  on  the  trial  imder 
the  general  issue,  according  to  the  laws  of  New  York,)  offered  to 
prove  and  give  in  evidence,  by  way  of  defence  and  in  mitigation  of 
damages,  the  same  matter  of  forfeiture  alleged  in  their  first 
special  plea,  with  the  additional  fact  that  the  *  said  Gelston  [  *  308  ] 
was  collector,  and  the  said  Schenck  was  surveyor  of  the  cus- 
tomis  of  the  district  of  New  York,  and  as  such,  and  not  otherwise, 
made  the  seizure  of  the  ship,  &c.  And  the  original  defendants  did, 
thereupon,  insist  that  the  said  several  matters,  so  offered  to  be  proved 
and  given  in  evidence,  ought  to  be  admitted  in  justification  of  the 
trespass  charged  against  the  defendants,  or  in  mitigation  of  the 
damages  claimed  by  the  plaintiff,  and  prayed  the  court  so  to  admit  it 
But  the  counsel  for  the  plaintiff,  admitting  that  the  defendants  had 
not  been  influenced  by  any  malicious  motive  in  making  the  seiid 
seizure,  and  that  they  had  not  acted  with  any  view  or  design  of 
oppressing  or  injuring  the  plaintiff,  the  court  overruled  the  whole  of 
"the  said  evidence  so  offered  to  be  proved  by  the  original  defendants,  and 
did  declare  it  to  be  inadmissible  in  justification  of  the  trespass  charged 
against  the  defendants ;  and  after  the  admission  so  made  by  the 
original  plaintiff's  counsel,  that  the  said  evidence  ought  not  to  be 
received  in  mitigation  or  diioinution  of  the  said  damages,  as  the  said 
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admission  precluded  the  plaintiff  from  claiming  any  damagesi  hj 
way  of  pmiishment  or  smart-money,  and  that  adfter  such  admission 
the  plaintiff  could  only  recover  the  damages  actually  sustained,  and 
with  that  direction  left  the  cause  with  the  jury. 

From  this  summary  of  the  pleadings,  and  of  the  facts  in  contro* 
versy  at  the  trial,  it  is  apparent  that  this  court  has  appellate  jurisdic- 
tion of  this  cause,  only  so  far  as  is  drawn  ih  question  the  validity  of 
an  authority  exercised  under  the  United  States,  and  the 
[  *  309  ]  decision  is  against  the  validity  thereof,  and  so  far  as  *  is 
drawn  in  question  the  construction  of  some  clause  in  a 
statute  of  the  United  States,  and  the  decision  is  against  tiie  title, 
right,  privilege,  or  exemption  specially  set  up  or  claimed  by  the 
original  defendants ;  for  to  such  questions,  so  far  as  respects  this  case, 
the  2oth  section  of  the  Judiciary  Act  has  expressly  restricted  our 
examination.  Whether  such  a  restriction  be  not  inconsistent  with 
sound  public  policy,  and  does  not  materially  impair  the  rights  of 
other  parties  as  well  as  of  the  United  States,  is  an  inquiry  deserving 
of  the  most  serious  attention  of  the  legislature.  We  have  nothing  to 
do  but  to  expound  the  law  as  we  find  it.  The  defects  of  the  system 
must  be  remedied  by  another  department  of  the  government 

The  cause  will  be  first  considered  in  reference  to  the  bill  of  exoep* 
tions.  In  respect  to  the  proof  of  the  original  plaintiff's  cause  of 
action,  and  the  opinion  of  the  court  that  such  proof  was  sufficient  to 
entitie  him  to  a  verdict,  no  error  has  been  shown  upon  the  argument ; 
and  certainly  none  is  perceived  by  this  court.  If,  however,  there  were 
any  error  in  that  opinion,  we  could  not  reexamine  it,  for  it  is  not 
within  the  purview  of  the  statute.  It  does  not  draw  in  question  any 
authority  exercised  under  the  United  States,  nor  the  construction  of 
any  statute  of  the  United  States. 

In  respect  to  the  rejection  of  the  evidence  offered  by  the  original 
defendants  to  prove  the  forfeiture,  and  their  right  of  seizure,  there  can 
be  no  doubt  that  this  court  has  appellate  jurisdiction,  if  by  law  that 
evidence  ought  to  have  been  admitted  in  justification  of  the 
[  *  310  ]  trespass  charged  on  the  original  defendants ;  for  *  it  involves 
the  construction  of  a  statute  of,  and  an  authority  derived 
from,  and  exercised  under,  the  United  States. 

In  order  to  establish  the  admissibility  of  the  evidence  offered  by 
the  defendants,  it  is  necessary  for  theqi  to  sustain  the  affirmative  of 
the  following  propositions :  1.  That  a  forfeiture  had  been  actually 
incurred  under  the  statute  of  1794,  c.  50.  2.  That  it  was  competent 
for  a  state  court  of  common  law  to  entertain  and  decide  the  question 
for  forfeitures.  3.  That  the  sentence  of  acquittal  in  the  district 
court  was  not  conclusive  upon  the  question  of  forfeiture ;  and  4. 
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That  the  defendants,  as  officers  of  the  customs,  had  a  right  to  make 
the  seizure* 

Upon  the  last  point  there  does  not  seem  to  be  much  room  for 
doubt  At  common  law,  any  person  may,  at  his  peril,  seize  for  a 
forfeiture  to  the  government ;  and  if  the  government  adopt  his  seizure, 
and  the  property  is  condemned,  he  will  be  completely  justified ;  and 
it  is  not  necessary,  to  sustain  the  seizure  or  justify  the  condemnation, 
that  the  party  seizing  shall  be  entitled  to  any  part  of  the  forfeiture. 
Hale  on  the  Customs ;  Harg.  Tracts.  227 ;  Roe  v.  Roe,  Hardr.  185 ; 
Maiden  v.  Bartlett,  P^k.  R.  105;  though  Home  v.  Boozy,  2  Str.  952, 
seems  contrd.  And  if  the  party  be  entitled  to  any  part  of  the  for* 
feiture,  (as  the  informer  under  the  statute  of  1794,  c.  50,  is,  by  the 
express  provision  of  the  law,)  there  can  be  no  doubt  that  he  is 
entitled  in  that  character  to  seize.  Roberts  v.  Witherhead,  12  Mod* 
92.  In  the  absence  of  all  positive  authority,  it  might  be 
proper  to  resort  to  these  principles,  in  aid  of  *the  manifest  [  *  311  ] 
purposes  of  the  law.  But  there  are  express  statutable  pro- 
visions, which  directiy  apply  to  the  present  case.  The  act  of  the  2d  of 
March,  1799,  c.  22,  s.  70,^  makes  it  the  duty  of  the  several  officers  of  the 
customs,  to  make  seizure  of  all  vessels  and  goods  liable  to  seizure  by 
virtue  of  any  act  of  the  United  States  respecting  the  revenue ;  and 
assuming  the  statute  of  1794,  c  50,  not  to  be  a  revenue  law  within 
the  meaning  of  this  clause,  still,  the  case  falls  within  the  broader 
language  of  the  act  of  the  18th  of  February,  1793,  c.  8,  s.  27,  which 
authorizes  the  officers  of  the  revenue  to  make  seizure  of  any  ship  or 
goods,  where  any  breach  of  the  laws  of  the  United  States  has  been 
committed.  Upon  the  general  principle  then,  which  has  been  above 
stated,  and  upon  the  express  enactment  of  the  statute,  the  defendants, 
supposing  there  to  have  been  an  actual  forfeiture,  might  justify  them- 
selves in  the  seizure.  There  is  this  strong  additional  reason  in  support 
of  the  position,  that  the  forfeiture  must  be  deemed  to  attach  at  the 
moment  of  the  commission  of  the  offence,  and,  consequently,  from 
that  moment,  the  titie  of  the  plaintiif  would  be  completely  devested, 
so  that  he  could  maintain  no  action  for  the  subsequent  seizure.  This 
is  the  doctrine  of  the  English  courts,  and  it  has  been  recognized  and 
enforced  in  this  court,  upon  very  solemn  argument.  United  States 
V.  1960  Bags  of  Coffee,  8  Cranch,  398;  The  Mars,  8  Cranch,  417; 
Boberts  v.  Witherhead,  12  Mod.  92;  Salk.  223;  WilMns  v.  Des- 
pard,  5  T.  R.  112. 

In  the  next  place,  can  a  state  court  of  common  law  enter- 
tain and  decide  the  question  of  forfeiture  'in  this  case?  [  •  312  ] 

1 1  Stats,  at  Large,  678. 
VOL.  IV.  19 
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Tbifl  is  a  question  of  vast  practical  importance ;  but  in  our  judg- 
ment,  of  no  intrinsic  legal  difBculty.  By  the  constitution,  the  judicial 
power  of  the  United  States  extends  to  all  cases  of  law  and  equity 
arising  under  the  constitution,  laws,  and  treaties  of  the  United  States, 
and  to  all  cases  of  admiralty  and  maritime  jurisdiction ;  and  by  the 
Judiciary  Act  of  1789,  c.  20,  s.  9,^  the  district  courts  are  invested  with 
exclusive  original  cognizance  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  and  of  aU  seizures  on  land  and  water,  and  of 
all  suits  for  penalties  and  forfeitures  incurred  under  the  laws  of  the 
United  States.  This  is  a  seizure  for  a  forfeiture  under  the  laws  of 
the  United  States,  and,  consequentiy,  the  right  to  decide  upon  the 
same,  by  the  very  terms  of  the  statute,  exclusively  belongs  to  the 
proper  courts  of  the  United  States ;  and  it  depends  upon  its  final 
decree,  proceeding  in  rem,  whether  the  seizure  is  to  be  adjudged 
rightful  or  tortious.  If  a  sentence  of  condemnation  be  pronounced, 
it  is  conclusive  that  a  forfeiture  is  incurred ;  if  a  sentence  of  acquittal, 
it  is  equally  conclusive  against  the  forfeiture ;  and  in  either  case,  the 
question  cannot  be  litigated  in  another  forum.  This  was  the  dodzine 
asserted  by  tiiis  court,  in  the  case  of  Slocumb  v.  Mayb^ry,  2  Wheat. 
IL  1,  after  very  deliberate  consideration,  and  to  that  doctrine  we 
unanimously  adhere. 

The  reasonableness  of  this  doctrine  results  from  the  very  nature 
of  proceedings  in  rem.  All  persons  having  an  interest  in  the  subject- 
matter,  whether  as  seizing  officers,  or  informers,  or  claimants,  are  par* 

ties  or  may  be  parties  to  such  suits,  as  far  as  their  interest 
[  •  313  ]  •  extends.     The  decree  of  the  court  acts  upon  the  thing  in 

controversy,  and  setties  the  title  of  the  property  itself,  the 
right  of  seizure,  and  the  question  of  forfeiture.  If  its  decree  were 
not  binding  upon  all  the  world  upon  the  points  which  it  professes  to 
decide,  the  consequences  would  be  most  mischievous  to  the  public 
In  case  of  condemnation,  no  good  titie  to  the  property  could  be  con- 
veyed, and  no  justification  of  the  seizure  could  be  asserted  under  its 
protection.  In  case  of  acquittal,  a  new  seizure  might  be  made  by 
any  other  persons  toties  quoties  for  the  same  offence,  and  the  claim- 
ant be  loaded  with  ruinous  costs  and  expenses.  This  reasoning 
applies  to  the  decree  of  a  court  having  competent  jurisdiction  of  the 
cause,  although  it  may  not  be  exclusive.  But  it  applies  with  greater 
force  to  a  court  of  exclusive  jurisdiction ;  since  an  attempt  to  reex- 
amine its  decree,  or  deny  its  conclusiveness,  is  a  manifest  violation 
of  its  exclusive  authority.  It  is  doing  that  indirectly,  which  the  law 
itself  prohibits  to  be  done  directly.  It  is,  in  efiect,  impeaching  collat- 

1 1  Statfl.  at  Large,  76. 
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erally,  a  sentence  which  the  law  has  pronounced  to  be  Yalid  until 
vacated  or  reversed  on  appeal  by  a  superior  tribunal 

The  argument  against  this  doctrine,  which  has  been  urged  at  the 
bar,  is,  that  an  action  of  trespass  wUl,  in  case  of  a  seizure,  lie  in  a 
state  court  of  common  lawy  and,  therefore,  the  defendant  must  have 
a  right  to  protect  himself  by  pleading  the  fact  of  forfeiture  in  his 
defence.  But  at  what  time  and  under  what  circumstances  will  an 
action  of  trespass  lie  ?  If  the  action  be  commenced  while  the  pro- 
ceedings in  rem^  for  the  supposed  forfeiture,  are  pending  in 
the  *  proper  court  of  the  United  States,  it  is  commenced  too  [  *  314  ] 
soon;  for  until  a  final  decree,  it  cannot  be  ascertained 
whether  it  be  a  trespass  or  not,  since  that  decree  can  alone  decide 
whether  the  taking  be  rightful  or  tortious.  The  pendency  of  the 
suit  in  rem  would  be  a  good  plea  in  abatement,  or  a  temporary  bar 
of  the  action,  for  it  would  establish  that  no  good  cause  of  action 
then  existed.  If  the  action  be  commenced  after  a  decree  of  con- 
demnation, or  after  an  acquittal,  and  there  be  a  certificate  of  reasona- 
bfe  cause  of  seizure,  then  in  the  former  case  by  the  general  law,  and 
in  the  latter  case  by  the  special  enactment  of  the  statute  of  the  25th 
of  April,  1810,  c.  64,  s.  1,^  the  decree  and  certificate  are  each  good 
bars  to  the  action.  But  if  there  be  a  decree  of  acquittal  and  a  denial 
jtd  such  certificate,  then  the  seizure  is  established  conclusively  to  be 
tortious,  and  the  party  is  entitled  to  his  full  damages  for  the  injury. 
'  The  cases  also  of  Wilkins  v.  Despard,  5  T.  B.  112,  and  Roberts 
V.  Witherhead,  12  Mod.  92 ;  Salk.  223,  have  been  relied  on  to  show 
that  a  court  of  common  law  may  entertain  the  question  of  forfeiture, 
notwithstanding  the  exclusive  jurisdiction  of  the  exchequer  in  rem. 
But  these  cases  do  not  sustain  the  argument.  They  were  both 
iounded  on  the  Act  of  Navigation,  12  Car.  2,  c.  18,  s.  1,  which, 
among  other  things,  enacts  that  one  third  of  the  forfeiture  shall  go 
to  him  ^'  who  shall  seize,  inform,  or  sue  for  the  same  in  any  court  of 
record."  So  that  it  is  apparent  that  in  respect  to  forfeitures  under 
this  statute,  the  exchequer  had  not  an  exclusive  jurisdiction, 
but  that  the  other  courts  of  common  law  had  *at  least  a  [  *  315  ] 
concurrent  jurisdiction.  And  if  these  cases  did  not  admit 
of  this  obvious  distinction,  certainly  they  could  not  be  admitted  to 
govern  this  court  in  ascertaining  a  jurisdiction  vested  by  the  constitu- 
tion and  laws  of  the  United  States  exclusively  in  their  own  courts. 

It  is,  therefore,  clearly  our  opinion,  that  a  state  court  had  no  legal 

1  Quere.  Act  of  ^iarch  2,  1 799,  s.  89,  (1  Stats,  at  Large,  696,)  and  act  of  Feb. 
24, 1807,  B.  1,  (2  Stats,  at  Large,  422.)  See,  also,  act  of  Feb.  28, 1799,  s.  8,  (1  Statt. 
at  Large,  626,)  and  the  act  of  July  22, 1813,  s.  2,  (3  Stats,  at  Large,  21.) 
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-authority  to  entertain  the  question  of  forfeiture  in  this  case ;  and  that 
it  exclusively  belonged  to  the  cognizance  of  the  proper  court  of  the 
United  States.  Indeed,  no  principle  of  general  law  seems  better 
settled,  than  that  the  decision  of  a  court  of  a  peculiar  and  excluf  ive 
jurisdiction  must  be  completely  binding  upon  the  judgment  of  every 
other  court,  in  which  the  same  subject-matter  comes  incidentally  in 
controversy.  It  is  familiarly  known  in  its  application  to  the  sentences 
of  ecclesiastical  courts,  in  the  probate  of  wills  and  granting  of  admin- 
istrations of  personal  estate ;  to  the  sentences  of  prize  courts  in  all 
matters  of  prize  jurisdiction ;  and  to  the  sentences  of  courts  of 
admiralty  and  other  courts  acting  in  rem,  either  to  enforce  forfeitures 
or  to  decide  civil  rights. 

In  the  preceding  discussion,  we  have  been  unavoidably  led  to  con- 
sider and  affirm  the  conclusiveness  of  the  sentence  of  a  court  of 
competent  jurisdiction  proceeding  in  rem  as  to  the  question  of  for- 
feiture ;  and  a  fortiori  to  affirm  it  in  a  case  where  there  is  an  exclu- 
sive jurisdiction.  In  cases  of  condemnation  the  authorities  are  so 
distinct  and  pointed,  that  it  would,  after  the  very  learned  discussions 
in  the  state  courts,  be  a  waste  of  time  to  examine  them  at  large. 

Nothing  can  be  better  settled,  than  that  a  sentence  of  con- 
[  *  316  ]  demnation  *  is,  in  an   action  of  trespass  for  the  property 

seized,  conclusive  evidence  against  the  title  of  the  plaintifil 
See  Harg.  Tracts,  467,  and  cases  there  cited.  Thomas  v.  Withers, 
dted  by  Mr.  Justice  Buller,  in  Wilkins  v.  Despard,  5  T.  R.  112, 117 ; 
Scott  V.  Shearman,  2  W.  Bl.  977  ;  Henshaw  v.  Pleasance,  2  W.  BL 
1174;  Geyer  v.  Aquilar,  7  T.  R.  681;  and  case  cited  by  Lord 
Eenyon,  lb.  696 ;  Meadows  v.  Duchess  of  Kingston,  Ambler's  Rep. 
756,  2  Evans's  Pothier  on  Obligations,  346  to  367. 

A  distinction,'  however,  has  been  taken  and  attempted  to  be  sus- 
tained at  the  bar,  between  the  effect  of  a  sentence  of  condemnation 
and  of  a  sentence  of  acquittal.  It  is  admitted  that  the  former  is 
conclusive ;  but  it  is  said  that  it  is  otherwise  a&  to  the  latter,  for  it 
ascertains  no  fact.  It  is  certainly  incumbent  on  the  party  who 
asserts  such  a  distinction  to  prove  its  existence  by  direct  authorities, 
or  inductions  from  known  and  admitted  principles.  In  the  Duchess 
of  Kingston's  case,  (11  State  Trials,  261.  Runnington  on  Eject- 
ment, 364.  Hale's  History  Common  Law,  by  Runnington,  note,  p. 
39,  &c.,)  Lord  Chief  Justice  De  Grey  declares  that  the  rule  of  evi- 
dence must  be,  as  it  is  often  declared  to  be,  reciprocal;  and  that,  in  all 
cases  in  which  the  sentences  favorable  to  the  party  are  to  be  admitted 
as  conclusive  evidence  for  him,  the  sentences,  if  unfavorable,  are,  in 
like  manner,  conclusive  evidence  against  him.  This  is  the  language 
of  very  high  authority,  since  it  is  the  united  opinion  of  all  the  judges 
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of  England;  and  though  delivered  in  tenns  applicable 
strictly  to  a  criminal  suit,  must  be  •deemed  equally  to  [•SI?] 
apply  to  civil  suits  and  sentences.  And  upon  principle, 
where  is  there  to  be  found  a  substantial  difference  between  a  sen- 
tence of  condemnation  and  of  acquittal  in  rem  ?  If  the  former 
ascertains  and  fixes  the  forfeiture,  and,,  therefore,  is  conclusive,  the 
latter  no  less  ascertains  that  there  is  no  forfeiture,  and,  therefore, 
restores  the  property  to  the  claimant.  It  cannot  be  pretended  that  a 
new  seizure  might,  after  an  acquittal,  be  made  for  the  same  supposed 
offence ;  or  if  made,  that  the  former  sentence  would  not,  as  evidence, 
be  conclusive,  and  as  a  bar,  be  peremptory  against  the  second  suit 
in  rem.  And  if  conclusive  either  way,  it  must  be  because  the 
acquittal  ascertains  the  fact  that  there  was  no  forfeiture.  And  if  the 
fact  be  found,  it  is  strange  that  it  cannot  be  evidence  for  the  party  if 
found  one  way,  and  yet  can  be  evidence  against  him,  if  found 
another  way.  If  suchwere  the  rule,  it  would  be  a  perfect  anomaly 
in  the  law,  and  utterly  subversive  of  the  first  principles  of  reciprocal 
justice.  The  only  authority  relied  on  for  this  purpose  is  a  dictum  in 
Butler's  Nisi  Prius,  245,  where  it  is  said  that,  though  a  conviction  in 
a  court  of  criminal  jurisdiction  be  conclusive  evidence  of  the  fact,  if 
it  afterwards  come  collaterally  in  controversy  in  a  court  of  civil  juris- 
diction, yet  an  acquittal  in  such  court  is  no  proof  of  the  reverse ;  for 
an  acquittal  ascertains  no  fact  as  a  conviction  does.  The  case  relied 
on  to  support  this  dictum,  3  Mod.  164,  contains  nothing  which  lends 
any  countenance  to  it.  Peake's  Evid.  3d.  ed.  p.  47,  48.  But  assum- 
ing it  to  be  good  law  in  respect  to  criminal  suits,  it  has 
*  nothing  to  do  with  proceedings  in  rem.  Where  property  [  •318  ] 
is  seized,  and  libelled  as  forfeited  to  the  government,  the 
sole  object  of  the  suit  is  to  ascertain  whethter  the  seizure  .be  rightful, 
and  the  forfeiture  incurred  or  not  The  decree  of  the  court,  in  such 
case,  acts  upon  the  thing  itself,  and  binds  the  interest  of  all  the 
world,  whether  any  party  actually  appears  or  not.  K  it  is  con- 
demned, the  title  of  the  property  is  completely  changed,  and  the  new 
title  acquired  by  the  forfeiture  travels  with  the  thing  in  all  its  future 
progress.  If,  on  the  other  hand,  it  is  acquitted,  the  taint  of  forfeiture 
is  completely  removed,  and  cannot  be  reannexed  to  it.  The  original 
owner  stands  upon  his  title  discharged  of  any  latent  claims,  with 
which  the  supposed  forfeiture  may  have  previously  infected  it  A 
sentence  of  acquittal  in  rem  does,  therefore,  ascertain  a  fact,  as  much 
as  a  sentence  of  condemnation ;  it  ascertains  and  fixes  the  fact  that 
the  property  is  not  liable  to  the  asserted  claim  of  forfeiture.  It  should 
therefore  be  conclusive  upon  all  the  world  of  the  non-existence  of  the 
title  of  forfeiture,  for  the  same  reason  that  a  sentence  of  condemnation 
19* 
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is  conclusive  of  the  existence  of  the  title  of  forfeiture.  It  would  be 
strange,  indeed,  if,  when  the  forfeiture  ex  directo  could  not  be 
enforced  against  the  thing,  but  by  an  acquittal  was  completely 
purged  away,  that  indirectly  the  forfeiture  might  be  enforced  through 
the  seizing  officer ;  and  that  he  should  be  at  liberty  to  assert  a  title 
for  the  government,  which  is  judicially  abandoned  by  or  conclusively 

established  against  the  government  itself. 
[  •  319  ]       •  One  argument  farther  has  been  urged  at  the  bar,  on  this 

point,  which  deserves  notice.  It  is,  that  the  sentence  of 
acquittal  ought  not  to  be  conclusive  upon  the  original  defendants, 
because  they  were  not  parties  to  that  suit.  This  argument  addresses 
itself  equally  to  a  sentence  of  condemnation ;  and  yet,  in  such  case, 
the  sentence  would  have  been  conclusive  evidence  in  favor  of  the 
defendants.  The  reason,  however,  of  this  rule  is  to  be  found  in  the 
nature  of  proceedings  in  rem.  To  such  proceedings  all  persons 
having  an  interest  or  title  in  the  subject-matter  are,  as  we  have 
already  stated,  in  law,  deemed  parties ;  and  the  decree  of  the  court 
is  conclusive  upon  all  interests  and  titles  in  controversy  before  it. 
The  title  of  forfeiture  is  necessarily  in  controversy  in  a  suit  to  estab- 
lish that  forfeiture;  and  therefore  all  persons  having  a  right  or 
interest  in  estabUshing  it  (as  the  seizing  officer  has)  are,  in  legal  eon* 
templation,  parties  to  the  suit.  It  is  a  great  mistake  to  consider  the 
seizing  officer  as  a  mere  stranger  to  the  suit.  He  virtually  identifies 
himself  with,  the  government  itself,  whose  agent  he  is,  from  the 
moment  of  the  seizure  up  to  the  termination  of  the  suit  His  own 
will  is  bound  up  in  the  acts  of  the  government  in  reference  to  the 
suit.  For  some  purposes,  as  for  instance  to  procure  a  decree  of 
distribution  after  condemnation,  where  h^  is  entitled  to  share  in  the 
forfeiture,  or  to  t>btain  a  certificate  of  reasonable  cause  of  seizure 
after  an  acquittal,  he  may  make  himself  a  direct  party  to  the  suit, 
and  in  all  other  cases  he  is  deemed  to  be  present  and  represented  by 

the  government  itself.  By  the  very  act  of  seizure  he  agrees 
[  *  320  ]  to  become  a  party  to  the  *  suit  under  the  government ;  for 

in  no  other  manner  can  he  show  an  authority  to  make  the 
seizure,  or  to  enforce  the  forfeiture.  If  the  government  refuse  to 
adopt  his  acts  or  waive  the  forfeiture,  there  is  an  end  to  his  claim ; 
he  cannot  proceed  to  enforce  that  which  the  government  repudiates. 
In  legal  propriety,  therefore,  he  cannot  be  deemed  a  stranger  to  the 
decree  in  rem  ;  he  is  at  aU  events  a  privy,  and  as  such  must  be  bound 
by  a  sentence  which  ascertains  the  seizures  to  be  tortious.  But  if  he 
were  a  mere  stranger,  he  would  still  be  bound  by  such  sentence^ 
because  the  decree  of  a  court  of  competent  jurisdiction  in  rem  is,  as 
to  the  points  directly  in  judgment,  conclusive  upon  the  whole  world. 
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Upon  principle,  therefore,  we  are  of  opinion  that  the  sentence  of 
acquittal  in  this  case,  with  a  denial  of  a  certificate  of  reasonable 
cause  of  seizure,  was  conclusive  evidence  that  no  forfeiture  was 
incurred,  and  that  the  seizure  was  tortious ;  and  that  these  questions 
cannot  again  be  litigated  in  any  other  forum.  And  if  the  point  had 
never  been  decided,  we  should,  from  its  reasonableness  and  known 
analogy  to  other  proceedings,  have  had  entire  confidence  in  the  correct- 
ness of  the  doctrine.  But  there  are  authorities  directly  in  point,  which 
have  never  been  overruled,  nor,  as  far  as  we  know,  ever  been  brought 
judicially  into  doubt  Above  a  century  ago,  it  was  decided  by  Mr. 
Baron  Price,  (12  Vin.  Abrid.  A.  B.  22,  p.  95,)  that  an  acquittal  in 
the  exchequer  was  conclusive  evidence  of  the  illegality  of  the  seizure, 
and  he  refused  in  that  case  (which  was  trover  for  the  goods 
seized)  to  let  the  parties  in  'to  contest  the  fact  over  again.  [  *  321  ] 
This  case  was  cited  as  undoubted  law  by  Mr.  Justice  Black- 
stone,  in  his  elaborate  opinion,  in  Scott  v.  Shearman,  2  W.  Bl.  977, 
and  the  doctrine  was  fully  recognized  by  the  court,  and  particularly  by 
Loord  Kenyon,  in  Cook  v.  Sholl,  5  T.  R.  255,  although  that  cause 
finally  went  off  upon  another  point.  In  all  the  cases  which  have 
been  decided  on  this  subject,  no  distinction  has  ever  been  taken 
between  a  condemnation  and  an  acquittal  in  rem^  and  the  manner  in 
which  these  cases  have  been  cited  by  the  court,  obviously  show  that  no 
such  distinction  was  ever  in  their  contemplation.  If  to  these  decis- 
ions we  add  the  pointed  language  of  Lord  Chief  Justice  De  Grey, 
(in  the  Duchess  of  Kingstop's  case,  11  State  Trials,  218,  &c.)  "  that 
the  rule  of  evidence  must  be,  as  it  is  often  declared  to  be,  reciprocal;" 
the  declaration  of  Lord  Kenyon,  in  Greyer  v.  Aguilar,  7  T.  R.  681, 
696,  that  "where  there  has  been  a  proceeding  in  the  exchequer,  and 
a  judgment  in  rem^  as  long  as  that  judgment  remains  in  force  it  is 
obligatory  upon  the  parties  who  have  civil  rights  depending  on  the 
same  question ; "  and  the  general  rule  laid  down  by  Lord  Apsley, 
(Meadows  v.  Duchess  of  Kingston,  Amb.  Rep.  756,)  that  where  a 
matter  comes  to  be  tried  in  "a  collateral  way,  the  decree  of  a  court 
having  competent  jurisdiction  shall  be  received  as  conclusive  evidence 
of  the  matter,"  ez  directo  determined ;  there  seems  a  weight  of 
authority  in  favor  of  the  doctrine,  which  it  is  very  difficult  to  resist. 
We  may  add,  that  in  a  recent  case,  which  was  not  cited  at  the  argu- 
ment, (The  Bennet,  1  Dodson's  Rep.  175,  180,)  where  a 
ship  had  been  captured  *  as  prize,  as  being  engaged  in  an  [  *  322  ] 
illegal  voyage,  and  acquitted  by  the  sentence  of  a  vice- 
admiralty  court.  Sir  W.  Scott  held,  that  by  such  sentence  of  a  com- 
petent tribunal,  the  question  had  become  res  adjudicata,  and  might 
be  opposed  with  Success  as  a  bar  to  any  inquiry  into  the  same  facts 


824         SUPREME   COURT  OF  THE  UNITED  STATES. 

Gelston  V.  Hoyt.    a  W. 

upon  a  second  capture  during  the  same  voyage.  Yet  here  the  parties, 
who  were  captors,  were  different ;  and  the  argument  might  have  been 
urged,  that  the  acquittal  ascertained  no  fact.  The  learned  judge, 
however,  considered  the  acquittal  conclusive  proof  against  the  ille- 
giality  of  the  voyage,  and  that  all  the  world  were  bound  by  the  sen- 
tence of  acquittal  in  rem.  And  the  same  doctrine  was  held  by  Mr. 
Justice  Buller,  in  his  very  learned  opinion  in  Le  Caux  v.  Eden, 

Doug.  Rep.  694,  611,  612. 
[  *  323  ]      *  This  view  of  the  case  would  be  conclusive  against  the 

admission  of  the  evidence  offered  by  the  original  defendants 
at  the  trial,  as  a  justification  of  the  asserted  trespass.  But  the  other 
point  which  has  been  stated,  and  which  involves  the  construction  of 
the  act  of  1794,  c.  50,  s.  3,  is  not  less  decisive  against  the  defendants. 
That  act  inifiicts  a  forfeiture  of  the  ship,  &c.,  in  cases  where  she  is 
fitted  out  and  armed,  or  attempted  or  procured  to  be  fitted  out  and 
armed,  with  the  intent  to  be  employed  "  in  the  service  of  any  foreign 
prince  or  state,  to  cruise  or  commit  hostilities  upon  the  subjects,  citi* 
zens  or  property  of  another  foreign  prince  or  state  with  whom  the 
United  States  are  at  peace.''  The  evidence  offered  and  rejected,  was 
to  prove  that  the  ship  was  attempted  to  be  fitted  out  and  armed,  and 
was  fitted  out  and  armed  with  intent  that  she  should  be  employed 
in  the  service  of  that  part  of  the  island  of  St.  Domingo  which  was 
then  under  the  government  of  Petion,  to  cruise  and  commit  hostilities 
upon  the  subjects,  citizens,  and  property  of  that  part  of  the  island 

of  St  Domingo  which  was  thea  under  the  government  of 
[  *  324  ]  •  Christophe.    *  No   evidence  was  offered  to  prove,  that 

either  of  these  governments  was  recognized  by  the  govern- 
ment of  the  United  States,  or  of  France, "  as  a  foreign  prince  or 
state;"  and  if  the  court  was  bound  to  admit  the  evidence,  as  it 
stood,  without  this  additional  proof,  it  must  have  been  upon  the 
ground  that  it  was  bound  to  take  judicial  notice  of  the  relations  of 
the  country  with  foreign  states,  and  to  decide  affirmatively,  that 
Petion  and  Christophe  were  foreign  princes  within  the  purview  of 
the  statute.  No  doctrine  is  better  established,  than  that  it  belongs 
exclusively  to  governments  to  recognize  new  states  in  the  revolutions 
which  may  occur  in  the  world ;  and  until  such  recognition,  either  by 
our  own  government,- or  the  government  to  which  the  new  state 
belonged,  courts  of  justice  are  bound  to  consider  the  ancient  state 
of  things  as  remaining  unaltered.  This  was  expressly  held  by  this 
court  in  the  case  of  Rose  v.  Himely,  4  Cranch,  241,  and  to  that 
decision  on  this  point  we  adhere.  And  the  same  doctrine  is  clearly 
sustained  by  the  judgment  of  foreign  tribunals.  The  Manilla,  1 
Edwards  R.  1 ;  The  city  of  Berne  v.  The  Bank  of  England,  9  Ves. 
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347 ;  Dolder  v.  Bank  of  England,  10  Ves.  353,  11  Ves.  283.  If, 
therefore^  this  weie  a  fact  proper  for  the  consideration  of  a  jury,  and 
to  be  proved  in  pais,  the  court  below  were  not  bound  to  admit  the 
other  evidence,  unless  this  fact  was  proved  in  aid  of  the  evidence,  for 
without  it  no  forfeiture  could  be  incurred.  If,  on  the  other  hind, 
this  was  matter  of  fact,  of  which  the  court  were  bound  judicially  to 
take  cognizance,  then  the  court  were  right  in  rejecting  the 
evidence,  for  as  *  far  as  we  have  knowledge,  neither  the  [  *  325  ] 
government  of  Petion  nor  Christophe  have  ever  been  recog- 
nized as  a  foreign  state,  by  the  government  of  the  United  States, 
or  of  France. 

In  every  view,  therefore,  of  this  case,  the  state  court  were  right  in 
rejecting  the  evidence,  so  far  as  it  was  offered  in  justification.  Was 
it  then  admissible  in  mitigation  of  damages  ?  Upon  this  point  we 
really  do  not  entertain  the  slightest  doubt.  The  evidence  had  no 
legal  tendency  to  show  that  any  forfeiture  had  been  incurred,  and 
upon  the  proof  already  in  the  cause,  the  seizure  was  established  to 
be  tortious.  The  plaintiff  admitted  that  the  defendants  had  acted 
without  malice,  or  an  intention  of  oppression.  Under  such  circum- 
stances, he  waived  any  claim  for  vindictive  damages,  and  the  state 
court  very  properly  directed  the  jury,  that  the  plaintiff  could  only 
lecover  the  actual  damages  sustained  by  him.  And  in  no  possible 
shape,  consistently  with  the  rules  of  law,  could  the  evidence  diminish 
the  right  of  the  plaintiff  to  recover  his  actual  damages.  We  have 
taken  notice  of  this  point  the  more  readily,  because  it  was  pressed  at 
the  bar  with  considerable  earnestness.  But  in  strictness  of  law,  the 
point  is  not  subject  to  our  revision.  We  have  no  right  on  a  writ  of 
eiror  from  a  state  court,  under  the  act  of  congress,  to  inquire  into 
the  legal  correctness  of  the  rule  by  which  the  damages  were  ascer- 
tained and  assessed.  There  is  no  law  of  the  United  States,  which 
interferes  with,  or  touches  the  question  of  damages.  It  is  a 
question  depending  altogether  upon  the  common  law ;  *  and  [  *  326  ] 
the  act  of  congress  has  expressly  precluded  us  from  a  con- 
sideration of  such  a  question.  Whether  such  a  restriction  can  be 
defended,  upon  public  poUcy  or  principle,  may  weU  admit  of  most 
serious  doubts.  We  may  now  pass  to  the  consideration  of  the 
second  plea,  which  asserts,  as  a  defence,  a  seizure  under  the  laws  of 
the  United  States,  by  the  express  instruction  of  the  President,  for  a 
supposed  forfeiture  in  rem^  and  attempts  to  put  in  issue  the  question 
whether  such  forfeiture  was  incurred  or  not;  K  this  plea  was  well 
pleaded,  then  a  question  may  properly  be  said  to  arise  within  the 
meaning  of  the  25th  section  of  the  Judiciary  Act ;  and  as  the  state 
court  decided  against  the .  right  and  authority  set  up  thereon,  the 
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decision  is  reexamiiiable  in  this  court.  Several  objections  have  been 
urged  at  the  bar  against  the  sufficiency  of  this  plea  tqpon  technical 
grounds ;  and  if  these  objections  are  well  founded,  then  it  may  be 
admitted  that  the  court  below  may  have  given  judgment  on  these 
special  grounds,  and  not  have  decided  against  the  right  and  authority 
set  up  under  the  United  States.  In  the  first  place,  it  is  argued  that 
this  plea  is  bad,  because  it  does  not  answer  the  whole  charge  in  the 
declaration,  the  plea  justifying  only  the  taking  and  detention,  and 
containing  no  answer  to  the  damaging,  spoiling,  and  conversion  of 
the  property  charged  in  the  declaration.  We  are,  however,  of 
opinion,  that  the  plaintiff  can  take  nothing  by  this  objection.  The 
gist  of  the  action  in  this  case  was  the  taking  and  detention,  and  the 
damaging,  spoiling,  and  conversion  were  matter  of  aggra* 
{  *  327  ]  vation  only ;  *  and  it  is  perfectly  well  settled,  that  a  plea 
need  answer  only  the  gist  of  the  action,  and  if  the  matter 
alleged  in  aggravation  be  relied  on  as  a  substantive  trespass,  it 
should  be  replied  by  way  of  new  assignment  Taylor  v.  Cole,  8 
T.  IL  292,  S.  C.  1  H.  BL  555 ;  Dye  r.  Leatherdale,  3  Wils.,  R.  20; 
Fisherwood  v.  Cannon,  cited  3  T.  R.  297 ;  Gates  v.  Bayley,  2  Wils. 
B.  313 ;  1  Saund.  R.  28^  note  3,  Com.  Dig.  Plead.  E.  1 ;  Monprivatt  v. 
Smith,  2  Camp.  R.  175.  Independent,  however,  of  this  general 
ground,  there  is,  in  this  particular  case,  a  decisive  answer  to  the 
objection  ;  for  if  the  matter  of  the  plea  were  true  and.  well  pleaded, 
then  by  the  forfeiture  the  property  was  completely  devested  ont  of 
the  plaintiff;  and,  consequentiy,  neither  the  conversion  nor  damage 
were  any  injury  to  him. 

But  there  are  other  defects  in  this  plea  which,  in  our  judgment, 
are  fatal.  In  the  first  place,  it  is  not  alleged  that  the  ship  and  her 
equipments  were  forfeited  for  any  offence  under  the  laws  of  the 
United  States.  It  is  true  that  it  is  stated  that  the  ship  veas  attempt- 
ed to  be  fitted  out  and  armed,  with  intent  that  she  should  be  em- 
ployed in  the  service  of  a  foreign  state,  &c,  to  commit  hostilities 
upon  the  subjects  of  another  foreign  state,  &c.|  contrary  to  the  statute 
in  such  case  made  and  provided.  But  it  is  not  added,  whereby  and 
for  the  cause  aforesaid  she  became  and  was  forfeited  to  the  United 
States.  Nor  is  this  deficiency  supplied  by  the  subsequent  averment, 
that  the  ship  was,  by  the  instructions  of  the  President,  seized  '^  as  for- 
feited to  the  use  of  the  United  States ;"  for  the  manner  and 
[  *  328  ]  cause  of  the  forfeiture  ought  to  *  be  directly  stated.  The  plea 
is,  therefore,  not  only  argumentative,  but  it  omits  a  substan- 
tive allegation,  without  which  it  could  not  be  sustained  as  a  bar. 

In  the  next  place,  the  plea  is  bad,  because  it  does  not  aver  that  the 
governments  of  Petion  and  Christophe  are  foreign  states  which  have 
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been  duly  redognized,  as  such,  by  the  goyemment  of  the  United 
States,  or  of  France,  which,  for  reasons  already  stated,  was  necessary 
to  complete  the  legal  smfficiency  of  the  plea. 

-  Andy  in  onr  jndgment,  a  still  more  decisive  objection  is,  that  the 
{dea  attempts  to  draw  to  the  cognizance  of  a  state  court  a  qnestion 
of  forfeiture  nnder  the  laws  of  the  United  States,  of  which  the  federal 
conrts  have,  by  the  constitation  and  laws  of  the  United  States,  an 
ezdnsive  jnrbdiction.  For  the  reasons  already  mentioned,  if  the  suit 
for  the  forfeitore  was  still  pending  when  the  action  was  brought,  that 
tact  ought  to  have  been  pleaded  in  abatement,  or  as  a  temporary  bar 
to  such  action.  If  the  action  was  brought  before  proceedings  in  rem 
had  been  instituted,  that  fact  ought  to  have  been  pleaded,  with  an 
allegation  that  the  jurisdiction  of  the  question  of  forfeiture  exdu- 
sively  belonged  to  the  district  court  of  the  district  where  the  seizure 
was  made,  which  would  have  been  a  plea  in  the  nature  of  a  plea  to 
tile  jurisdiction  of  the  state  court.  K  the  suit  were  determined,  then 
a  condemnation,  or  an  acquittal,  with  a  certificate  of  reasonable  cause 
of  seizure,  ought  to  have  been  pleaded,  as  a  generEil  bar  to  the  action; 
These  are  all  the  legal  defences  which  the  mere  seizure 
could  justify ;  and  if  these  all  failed,  then  the  *  seizing  [  *  329  ] 
c^icer  must  have  been  deemed  guilly  of  the  trespass.  The 
plea,  then,  stops  short  of  the  allegations  which  the  seizing  officer  was 
bound  to  make  to  sustain  his  defence,  and  it  attempts  to  put  in  issue 
matter  which,  sta,nding  alone,  no  court  of  common  law  is  competent 
to  try.  The  demurrer,  then,  may  well  be  sustained  to  this  plea,  since 
the  party  demurring  admits  nothing  except  what  is  well  pleaded,  and 
the  idea  being  bad  in  substance,  there  is,  in  point  of  law,  no  confession 
of  any  forfeiture. 

The  third  plea  differs  in  several  respects  from  the  second,  and  is 
that  on  which  the  court  have  felt  their  principal  difficulty.  It  asserts 
that  the  ship  was  attempted  to  be  fitted  out  and  armed,  with  intent 
that  she  should  be  employed  in  tiie  service  of  some  foreign  state,  to 
commit  hostilities  upon  the  subjects  of  another  foreign  state  with 
which  th«  United  States  were  then  at  peace,  contrary  to  the  form  of 
tiie  statute  in  such  case  made  and  provided ;  and  that  the  defendants 
by  virtue  of  the  instructions  of  the  President,  ^  did  take  possession 
of,  and  detain,"  the  said  ship,  &c.,  '<  in  order  to  the  execution  of  the 
prohibitions  and  penalties  of  the  act  in  such  case  made  and  pro- 
vided." It  omits  to  allege  any  forfeiture  of  the  ship,  or  that  she  was 
seized  as  forfeited.  So  far,  then,  as  the  plea  may  be  supposed  to  rely 
on  such  forfeiture  as  a  justification,  it  is  open  to  the  same  objections 
which  have  been  stated  against  the  second  plea. 

Anotiier  objection  has  been  urged  at  the  bar  against  this  plea, 
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which  does  not  apply  to  the  second  It  is,  that  it  does  not 
[  *  330  ]  specify  the  foreign  state  in  *  whose  service  or  against  whom 

the  ship  was  intended  to  be  employed.  As  the  allegatioj^ 
follows  the  words  of  the  statute,  it  has  sufficient  certainty  for  a 
libel  or  information  in  rem  for  the  asserted  forfeiture  under  the 
statute;  and,  consequentlyi  it  has  sufficient  certainty  for  a  plea. 
Indeed,  there  is  as  much  certainty  as  there  would  have  been,  if  it 
had  been  averred  that  it  was  in  the  service  of,  or  against,  some 
foreign  state  unknown  to  the  libellant,  which  has  been  adjudged  in 
this  court  to  be  sufficient  in  an  information  of  forfeiture.  Locke  v» 
The  United  States,  7  Cranch,  339. 

But  the  main  objection  to  this  plea  is,  that  it  attempts  to  justify 
the  taking  possession,  and  detaining  of  the  ship,  under  the  instructions 
of  the  President,  when  the  facts  stated  in  the  plea  do  not  bring  the 
case  within  the  purview  of  the  statute  of  1794,  c  50,  which  is  relied 
on  for  this  purpose.  This  statute,  in  the  7th  section,  provides,  that 
in  every  case  in  which  a  vessel  shall  be  fitted  out  and  armed,  or 
attempted  to  be  fitted  out  and  armed,  or  in  which  the  force  of  any 
vessel  of  war,  cruiser,  or  other  armed  vessel,  shall  be  increased  or 
augmented,  or  in  which  any  military  expedition  or  enterprise  shaU  be 
begun,  or  set  on  foot,  contrary  to  the  prohibitions  and  provisions  of 
that  act,  and  in  every  case  of  the  capture  of  a  ship  or  vessel  within 
the  jurisdiction  or  protection  of  the  United  States,  and  in  every  case 
in  which  any  process  issuing  out  of  any  court  of  the  United  States 
shall  be  dbobeyed  or  resisted  by  any  person  or  persons,  having  the 

custody  of  any  vessel  of  war,  cruiser,  or  other  armed  vessel 
[  *  331  ]  of  any  foreign  prince  or  state,  or  of  the  *  subjects  or  citizens 

of  any  such  prince  or  state ;  in  every  such  case,  it  shall  be 
lawful  for  the  President  of  the  United  States,  or  such  other  person 
as  he  shall  have  empowered  for  that  purpose,  to  employ  such  part  of 
the  land  or  naval  forces  of  the  Itnited  States,  or  of  the  militia  thereof, 
as  shall  be  judged  necessary  for  the  purpose  of  taking  possession  of 
and  detaining  any  such  ship  or  vessel,  with  her  prize  or  prizes,  if  any, 
in  order  to  the  execution  of  the  prohibitions  and  penalties  of  the 
act,  &c.  It  is  to  be  recollected  that  this  third,  plea  does  not  allege 
any  forfeiture,  nor  justify  the  taking  and  detaining  of  the  ship  for 
any  supposed  forfeiture ;  and  that  it  does  not  allege  that  the  Presi- 
dent did  employ  any  part  of  the  land  or  naval  forces,  or  militia  of 
the  United  States  for  this  purpose,  or  that  the  original  defendants,  or 
either  of  them,  belonged  to  the  naval  or  military  forces  of  the  United 
States,  or  were  employed  in  any  such  capacity,  to  take  and  detain 
the  ship,  in  order  to  the  execution  of  the  prohibitions  and  i>enaltie8 
of  the  act   But  the  argument  is,  that  as  the  President  had  authority, 
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by  the  act,  to  employ  the  naval  and  military  forces  of  the  United 
States  for  this  pturpose,  a  fortiori^  he  might  do  it  by  the  employment 
of  civil  force.  Bnt  upon  the  most  deliberate  consideration,  we  are  of 
fet  different  opinion.  The  pov^er  thus  intrusted  to  the  President  is  of 
a  very  high  and  delicate  nature,  and  manifestly  intended  to  be  exer- 
cised only  when,  by  the  ordinary  process  or  exercise  of  civil  authority, 
tiie  purposes  of  the  law  cannot  be  effectuated.  It  is  to  be  exerted  on 
extraordinary  occasions,  and  subject  to  that  high  respon- 
sibility •which  all  executive  acts  necessarily  involve.  When-  [  *  332  ] 
ever  it  is  exerted,  aU  persons  who  act  in  obedience  to  the 
executive  instructiohs,  in  cases  within  the  act,  are  completely  justified 
in  taking  possession  of,  and  detaining,  the  offending  vessel,  and  are 
not  responsible  in  damages  for  any  injury  which  the  party  may  suf- 
fer by  reason  of  such  proceeding.  Surely,  it  never  could  have  been 
the  intention  of  congress,  that  such  a  power  should  be  allowed  as  a 
shield  to  the  seizing  officer,  in  cases  where  that  seizure  might  be 
made  by  the  ordinary  civil  means  ?  One  of  the  cases  put  in  the 
section  is,  where  any  process  of  the  courts  of  the  United  States  is 
disobeyed  and  resisted;  and  this  case  abundcmtly  shows,  that  the 
authority  of  the  President  was  not  intended  to  be  called  into  exercise, 
unless  where  military  and  naval  forces  were  necessary  to  insure  the 
execution  of  the  laws.  In  terms,  the  section  is  confined  to  the  em- 
ployment of  military  and  naval  forces ;  and  there  is  neither  public 
policy  nor  principle  to  justify  an  extension  of  the  prerogative,  beyond 
the  terms  in  which  it  is  given.  Congress  might  be  perfectly  willing 
to  intrust  the  President  with  the  power  to  take  and  detain,  whenever^ 
in  his  opinioQ,  the  case  was  so  flagrant  that  military  or  naval  force 
were  necessary  to  enforce  the  laws,  and  yet  with  great  propriety  deny 
it,  where,  from  the  circumstances  of  the  case,  the  civil  officers  of  the 
government  might,  upon  their  private  responsibility,  without  any 
danger  to  the  public  peace,  completely  execute  them.  It  is  certainly 
against  the  general  theory  of  our  institutions  to  create  great 
discretionary  powers  by  implication ;  and  in  the  present  •in-  [  *  333  ] 
stance,  we  see  nothing  to  justify  it  The  third  plea  is, 
therefore,  for  this  additional  reason,  bad  in  its  very  substance,  and 
the  state  court  were  right  in  giving  judgment  on  the  demurrer  for  the 
original  plaintiff. 

The  judgment  of  the  court  for  the  correction  of  errors  of  the  State 
of  New  York,  is  aflSrmed,  with  damages  at  the  rate  of  six  per  cent, 
upon  ijie  judgment,  firom  the  rendition  thereof,  and  costs. 

Johnson,  J.     As  the  opinion  delivered  in  this  case  goes  into  the 
consideration  of  a  variety  of  topics  which  do  not  appear  to  be  essen- 
VOL.  III.  20 
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tial  to  the  case,  I  will  present  a  brief  view  of  all  tbat  I  consider  as 
now  decided. 

Three  pleas  are  filed  to  the  action.  The  first  is  the  general  issue, 
tinder  which,  according  to  the  practice  of  the  State  fix>m  which  the 
case  comes,  notice  was  given  that  the  forfeitore  wonld  be  given  in 
evidence. 

The  second  plea  is  a  justification,  on  the  ground  of  a  seizure  under 
the  order  of  the  President,  for  the  forfeiture  incunred  under  the  3d 
section  of  the  act  of  1794. 

The  third  is  a  justification  under  the  order  of  the  President,  to 
detain  for  the  purpose  of  enforcing  the  prohibitions  and  penalties 
incurred  under  the  3d  section.  And  this  order  is  supposed  to  have 
been  issued  under  authority  given  in  the  7th  section. 

On  the  first  plea  issue  was  taken ;  and  on  the  trial  the 
[  *  334  ]  state  court  refused  to  admit  evidence  of  the  *  forfeiture,  on 
the  ground  that  the  acquittal  in  the  district  court  was  con« 
elusive  against  the  forfeiture.  And  on  this  point  this  court  is  of 
opinion  that  the  state  court  decided  correctly.  This  court  is  also  of 
opinion,  that  the  state  court  could  not  have  tried  the  question  of  for« 
feiture  arising  under  the  laws  of  the  United  States.  But  this  point 
would  have  been  fatal  to  the  suit,  not  to  the  defence,  had  it  been 
properly  pleaded. 

To  the  second  and  third  pleas  the  defendant  demurred ;  but  as  the 
second  plea  contained  only  an  argumentative,  and,  of  course,  defec- 
tive averment  of  the  forfeiture,  namely,  "  seized  as  forfeited,"  that  is, 
^<  because  forfeited,"  that  plea  did  not  bring  up  the  question  of 
forfeiture,  or  any  question  connected  with  it 

Neither  does  the  third  plea  bring  up  the  question  of  forfeiture ;  for 
the  justification  therein  relied  on  is  whoUy  independent  of  the  for- 
feiture, and  rests  upon  the  order  of  the  President  to  detain  for  trial, 
in  effect  And  hence  the  only  other  point  in  the  case  is,  whether  the 
7th  section  of  the  act  empowered  the  President  to  issue  such  an 
order.  And  on  this  point  we  are  of  opinion,  that  there  is  no  power 
given  by  that  act  to  authorize  a  seizure,  but  only  to  call  out  the 
military  or  naval  forces  to  enforce  a  seizure  when  necessary.*  The 
defence  set  up  is  not  founded  upon  the  exercise  of  such  a  power,  but 
upon  a  supposed  order  to  the  defendants,  in  their  private  individual 
character,  to  take  and  detain.  The  act,  therefore,  does  not  sustain 
the  defence. 

Judgment  affirmed. 

[  •  335  ]      "^  D.  B.  Ogden,  inquired  to  which  of  the  state  courts  the 
mandate  to  enforce  the  judgment  was  to  be  transmitted. 
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Marshall,  C.  J.  We  must  consider  the  record  as  still  remaining 
in  the  supreme  court  of  New  York,  and  consequently  the  mandate 
must  be  directed  to  that  court 

Mandate  to  the  supreme  court  of  New  York. 

Judgment.  This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  of  the  supreme  court  of  judicature  of  the  people  of  the  State 
of  New  York,  returned  with  the  writ  of  error  issued  in  this  case,  and 
was  argued  by  counsel  On  consideration  whereof,  it  is  adjudged  and 
ordered,  that  this  court  having  the  power  of  revising,  by  writ  of  error, 
the  judgment  of  the  highest  court  of  law  in  any  State,  in  the  cases 
specified  in  the  act  of  congress  in  such  case  provided,  at  any  time 
within  five  years  from  the  rendition  of  the  judgment  in  the  said  courts, 
have  the  power  to  bring  before  them  the  record  of  any  such  judgment, 
as  well  from  the  highest  court  of  law  in  any  State,  as  from  any  court 
to  which  the  record  of  the  said  judgment  may  have  been  remitted, 
and  in  which  it  may  be  found,  when  the  writ  of  error  from  this  court  is 
issued.  And  the  court,  therefore,  in  virtue  of  the  writ  of  error  in  this 
cause,  do  proceed  and  take  cognizance  of  this  cause  upon  the  transcript 
of  the  record  now  remaining  in  the  supreme  court  of  judicature  of 
ilie  people  of  the  State  of  New  York ;  and  they  do  hereby  adjudge 
and  order,  that  the  judgment  of  the  court  for  the  trial  of 
impeachments  and  correction  *  of  errors  in  this  case,  be,  and  [  *  336  ] 
the  same  is  hereby  affirmed,  with  costs  and  damages,  at  the 
rate  of  six  per  centum  per  annum  on  the  amount  of  the  judgment  of 
the  said  court,  for  the  trial  of  impeachments  and  correction  of  errors 
of  the  State  of  New  York,  to  be  computed  from  the  time  of  the  rendi- 
tion of  the  judgment  of  the  said  court  for  the  trial  of  impeachments 
and  correction  of  errors  of  the  State  of  New  York. 

9W.362,738;  IOW.246;  14  P.  599 ;  3  H.  197;  6  H.  344;  7  H.  1 ;  8  H.  366;  14  H.  38. 
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By  the  6th  section  of  the  Crimes  Act  of  April  30, 1790,  (1  Stats,  at  Large,  113,)  congress  ^^  p  :.^ 
has  not  conferred  jurisdiction  on  the  circuit  court  to  try  an  indictment  for  a  murder  com-^^  «  ^^  ^i  ^ 
mined  on  board  a  ship  of  war,  lying  in  the  harbor  of  Boston,  within  the  jurisdiction  of  the^^  P  ^  y^i' 
State  of  Massachusetts.  /uT^' 

It  is  not  the  offence  committed,  but  the  place  in  which  it  was  committed,  which  must  be  oot^^^  c»  /  / 
of  the  jurisdiction  of  a  State,  to  bring  the  case  within  the  jurisdiction  of  the  courts  of  the  7H.  ^ 
United  States. 


I 


'''  -    -TT-r^nins 


tial  , Z 

^^^^*  ^uk.  .^^Muauicemaorrorot  ^-mra.  !=»>  I 

und 

^g^g^  .        ■:*."«    misrred  far  munkr.  ia  tie 

gyj^i  -             -r?*^_  i=»?r3»    The  indic^nfic 

rj^  :           •    ,-    .   ^»nijrcs»  of  the  oirrh  rf 

the  .     _              -     .4   £  lot  guilty.     At  rite 

ge^^,^  -             -      ■  -TT    2iijrQed  in  the  indlcc- 

r|  ■       — .  — '    1    -^    n  iay  of  November 

det:  ■  '^               "^  ^urii«B«knce,  rated  a 

int^.  .   -^     -.    :  viumisfiion,  and  in  the 

\^^^  -   ^     .-  -'    7?   vmmaiid  of  ComnM^ 

.-^:  5e*-an5  was  a  maiine 

[  *  -           -       ..  !?•!  Stales,  and  was 

--  .  ^--^    I  sua  ihip,  and  Peter 

cli.  -  —  -     -  -     1  ■»  adh-tment,)  was  at 

O})  -          ..    •.   :r -rr'a.n!  of  the  United 

oj)  ^ :        c  -iurv    The  said  ship 

fei  -    r:-*i  cumel  of  Boston 

•Wi  ^    urr-^  -1  :ioe  for  ships  of 

pri  — ^  ±  'S  il  dmes  a  free 

..     «    r   r-nju    The  nearest 

Be«  -  ^   .      ^»*  r^  '^-'^  ^ip  itien  lay, 

tiv  .         -  ^    mt  L  -ze  long  wharf, 

"1  ....   .^  ^1  .ru«^  '>y  south,  half 

f o  ^    ,.,^.  ^  X  uic  of  Wiliiams's 

^        -     -^:.  -   -.-n--'ijtie  quarter  and 

th.  ,              •.      ,  ^^  Seized  at  Charles- 

f<^''  ^              -^        -    ,--^'5.'?  ^.^^  three  quarters 

iii  ^                      ,..     .   vvrr:::c  «HDith  southeast, 

''^  ...--.  u:vi  :be  nearest  point 

^^  rr   -  i.r^  States,)  bearing 

gi  ^               .r     !..e  md  three  quarters. 

^^  .>   letjcnbed,  the  civil  and 

^'  ^  c    I  M45sachusetts,  have 

^^1  .^     I'he  prisoner  was  first 

^  ^.         M.i>«sioha;?etts. 

^.  ..,  'Vlliiim  Be^-ans,  was 

^  ^  X  ^v'l  •was  stated 
I  «.       ,.-»,  :^?  :jrT3?onpr,  by 

..^     ^"•.•t  A mch  motion 
^  — ^  :i'  IK  prisoner. 


FEBRUARY  TERM,  1818. 


United  States  v.  Beyans.    3  W. 


1.  Whether,  upon  the  foregoing  statement  of  facts,  the  offence 
charged  in  the  indictment,  and  committed  on  board  the  said  ship  as 
aforesaid,  was  within  the  jurisdiction  of  the  State  of  Massachusetts,  or 
of  any  court  thereof.  2d.  Whether  the  offence  charged  in  the  indict- 
ment, and  committed  on  board  the  said  ship  as  aforesaid,  was  within 
the  jurisdiction  or  cognizance  of  the  circuit  court  of  the  United  States 
for  the  district  of  Massachusetts.  Upon  which  questions,  the  judges 
of  the  said  circuit  court  were,  at  the  trial,  and  upon  the  motion  for  a 
new  trial,  opposed  in  opinion ;  and  thereupon,  upon  the  request  of 
the  district  attorney  of  the  United  States,  the  same  questions  were 
ordered  by  the  said  court  to  be  certified  under  the  seal  of  the  court, 
to  the  supreme  court,  to  be  finally  decided. 

Webster  J  for  the  defendant 

Th.e  Attorney' Oeneral  and  Wheaionj  contr^ 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  386  ] 

Th.e  question  proposed  by  the  circuit  court,  which  will  be 
first  considered,  is, 

"WTiether  the  offence  charged  in  this  indictment  was,  according  to 
the  statement  of  facts  which  accompanies  the  question,  "within  the 
jurisdiction  or  cognizance  of  the  circuit  court  of  the  United  States 
for  the  district  of  Massachusetts  ?  " 

The  indictment  appears  to  be  founded  on  the  8th  section  of  the 
"  act  for  the  punishment  of  certain  crimes  against  the  United  States." 
That  section  gives  the  courts  of  the  union  cognizance  of  certain 
offences  committed  on  the  high  seas,  or  in  any  river,  haven,  basin,  or 
bay,  out  of  the  jurisdiction  of  any  particular  State. 

Whatever  may  be  the  constitutional  power  of  congress,  it  is  clear 
that  this  power  has  not  been  so  exercised,  in  this  section  of  the  act, 
as  to  confer  on  its  courts  jurisdiction  over  any  offence  committed  in 
a  river,  haven,  basin,  or  bay,  which  river,  basin,  or  bay,  is  within  the 
jurisdiction  of  any  particuLeu:  State. 

What,  then,  is  the  extent  of  jurisdiction  which  a  State  pos- 


We  answer,  without  hesitation,  the  jurisdiction  of  *  a  State  [  *  387  ] 
is  coextensive  with  its  territory ;  coextensive  with  its  legis- 
lative power. 

The  place  described  is  unquestionably  within  the  original  territory 
of  Massachusetts.  It  is,  then,  within  the  jurisdiction  of  Massachu- 
setts, unless  that  jurisdiction  has  been  ceded  to  the  United  States. 

It  is  contended  to  have  been  ceded  by  that  article  in  the  constitu- 

20' 
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/V  4  S*^  The  article  of  the  oonstitntion  which  describes  the  judicial  power,  and  extends  it  to  cases  of 
^  ^,  f  *Y  admiralty  and  maritime  jurisdiction,  does  not  make  a  cession  of  territory  or  of  general  joiis- 
/^     ^  J-  ^f       diction,  so  as  to  vest  in  the  United  States  the  shores  of  the  sea  below  low-water  mark. 

f^/  ^  The  defendant,  William  Bevans,  was  indicted  for  murder,  in  the 

w/  [/  p    circuit  court  for  the  district  of   Massachusetts.     The  indictment 
1^^  ;^  V  s'  was  founded  on  the  8th  section  of  the  act  of  congress  of  the  30th  of 
wA-  c'l^/  April,  1790,  c.  9,  and  was  tried  upon  the  plea  of  not  guilty.     At  the 
I   /  a  i^     trial,  it  appeared  in  evidence  that  the  offence  charged  in  the  indict- 
^'  "X  Zi^?  naent,  was  committed  by  the  prisoner  on  the  6th  day  of  November, 
'2  f .  /^  ^^  I-  1816,  on  board  the  United  States  ship  of  war  Independence,  rated  a 
ship  of  the  line  of  seventy-four  guns,  then  in  commission,  and  in  the 
actual  service  of  the  United  States,  under  the  command  of  Commo* 
dore  Bainbridge.     At  the  same  time,  William  Bevans  was  a  marine 
duly  enlisted,  and  in  the  service  of  the  United  States,  and  was 
acting  as  sentry,  regularly  posted  on  board  of  said  ship,  and  Peter 
Leinstrum  (the  deceased,  named  in  the  indictment,)  was  at 
[  •  338  ]  the  same  time  •duly  enlisted,  and  in  the  service  of  the  United 
States  as  cook's  mate  on  board  of  said  ship.    The  said  ship 
was  at  the  same  time  lying  at  anchor  in  the  main  channel  of  Bostoa 
harbor,  in  waters  of  a  sufficient  depth  at  all  times  of  tide  for  ships  of 
the  largest  class  and  burden,  and  to  which  there  is  at  all  times  a  £ree 
and  unobstructed  passage  to  the  open  sea  or  ocean.     The  nearest 
land  at  low-water  mark  to  the  position  where  the  said  ship  then  lay, 
on  various  sides,  is  as  follows,  namely :  The  end  of  the  long  wharf, 
so  called,  in  the  town  of  Boston,  bearing  southwest  by  south,  half 
south  at  the  distance  of  half  a  mile ;  the  western  point  of  Williams's 
Island,  bearing  north  by  west,  at  the  distance  between  one  quarter  and 
one  third  of  a  mile ;  the  navy-yard  of  the  United  States  at  Charles- 
town,  bearing  northwest  half  west,  at  the  distance  of  three  quarters 
of  a  mile,  and  Dorchester  Point,  so  called,  bearing  south  southeast, 
at  the  distance  of  two  miles  and  one  quarter,  and  the  nearest  point 
of  Governor's  Island,  so  called,  (ceded  to  the  United  States,)  bearing 
southeast  half  east,  at  the  distance  of  one  mile  and  three  quarters. 
To  and  beyond  the  position  or  place  thus  described,  the  civil  and 
criminal  processes  of  the  courts  of  the  State  of  Massachusetts,  have 
hitherto  constantly  been  served  and  obeyed.     The  prisoner  was  first 
apprehen4ed  for  the  offence  in  the  district  of  Massachusetts. 

The  jury  found  a  verdict  that  the  prisoner,  William  Bevans,  was 

guilty  of  the  offence  as  charged  in  the  indictment 

'  [  •  339  ]      Upon  the  foregoing  statement  of  facts,  which  *  was  stated 

and  made  under  the  direction  of  the  court,  the  prisoner,  by 

his  counsel,  after  verdict,  moved  for  a  new  trial ;  upon  which  motion 

two  questions  occurred,  which  also  occurred  at  the  trial  of  the  prisoner. 
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1.  Whether,  upon  the  foregoing  statement  of  facts,  the  offence 
charged  in  the  indictment,  and  committed  on  board  the  said  ship  as 
aforesaid,  was  within  the  jurisdiction  of  the  State  of  Massachusetts,  or 
of  any  court  thereof  2d  Whether  the  offence  charged  in  the  indict- 
ment, and  committed  on  board  the  said  ship  as  aforesaid,  was  within 
the  jurisdiction  or  cognizance  of  the  circuit  court  of  the  United  States 
for  the  district  of  Massachusetts*  Upon  which  questions,  the  judges 
of  the  said  circuit  court  were,  at  the  trial,  and  upon  the  motion  for  a 
new  trial,  opposed  in  opinion ;  and  thereupon,  upon  the  request  of 
the  district  attorney  of  the  United  States,  the  same  questions  were 
ordered  by  the  said  court  to  be  certified  under  the  seal  of  the  court, 
to  the  supreme  court,  to  be  finally  decided. 

Webster  J  for  the  defendant 

The  Attorney' General  and  Wheaton,  contriL 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court.  [  *  386  ] 

The  question  proposed  by  the  circuit  court,  which  will  be 
first  considered,  is. 

Whether  the  offence  charged  in  this  indictment  was,  according  to 
the  statement  of  facts  which  accompanies  the  question,  ^  within  the 
jurisdiction  or  cognizance  of  the  circuit  court  of  the  United  States 
for  the  district  of  Massachusetts  ?  " 

The  indictment  appears  to  be  founded  on  the  8th  section  of  the 
^  act  for  the  punishment  of  certain  crimes  against  the  United  States.'' 
That  section  gives  the  courts  of  the  union  cognizance  of  certain 
offences  committed  on  the  high  seas,  or  in  any  river,  haven,  basin,  or 
bay,  out  of  the  jurisdiction  of  any  particular  State. 

Whatever  may  be  the  constitutional  power  of  congress,  it  is  clear 
that  this  power  has  not  been  so  zeroised,  in  this  section  of  the  act, 
as  to  confer  on  its  courts  jurisdiction  over  any  offence  committed  in 
a  river,  haven,  basin,  or  bay,  which  river,  basin,  or  bay,  is  within  the 
jurisdiction  of  any  particukur  State. 

What,  then,  is  the  extent  of  jurisdiction  which  a  State  pos- 
sesses? 

We  answer,  without  hesitation,  the  jurisdiction  of  *  a  State  [  •  387  ] 
is  coextensive  with  its  territory ;  coextensive  with  its  legis- 
lative power. 

The  place  described  is  unquestionably  within  the  original  territory 
of  Massachusetts.  It  is,  then,  within  the  jurisdiction  of  Massachu- 
setts, unless  that  jurisdiction  has  been  ceded  to  the  United  States. 

It  is  contended  to  have  been  ceded  by  that  article  in  the  constitu- 

20* 
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tion  which  declares,  that  ^^  the  judicial  power  shall  extend  to  all  cases 
of  admiralty  and  maritime  jmisdiction."  The  argument  is,  that  the 
power  thus  granted  is  conclusive ;  and  that  the  murder  committed  by 
the  prisoner  is  a  case  of  admiralty  and  maritime  jurisdiction. 
;  Let  this  be  admitted.  It  proves  the  power  of  congress  to  legislate 
in  the  case ;  not  that  congress  has  exercised  that  power.  It  has  been 
aa^ed,  and  the  argument  in  favor  of,  as  well  as  that  against  the 
proposition,  deserves  great  consideration,  that  courts  of  common 
law  have  concurrent  jurisdiction  with  courts  of  admiralty,  over  mur- 
der committed  in  bays  which  are  inclosed  parts  of  the  sea ;  and  that 
for  this  reason  the  offence  is  within  the  jurisdiction  of  Massachusetts. 
But  in  construing  the  act  of  congress,  the  court  believes  it  to  be  un^* 
necessary  to  pursue  the  investigation  which  has  been  so  well  made 
at  the  bar  respecting  the  jurisdiction  of  these  rival  courts. 

To  bring  the  offence  within  the  jurisdiction  of  the  courts  of  the 
Union  it  must  have  been  committed  in  a  river,  &c«,  out  of  the  jurisdic- 
tion of  any  State.  It  is  not  the  offence  committed,  but  the  bay  in 
which  it  is  committed,  which  must  be  out  of  the  jurisdiction 
[  *388  ]  *of  the  State.  K,  then,  it  should  be  true  that  Massachu- 
setts can  take  no  cognizance  of  the  offence;  yet,  imless  th^ 
place  itself  be  out  of  her  jurisdiction,  congress  has  not  given  cogni- 
zance of  that  offence  to  its  courts.  K  there  be  a  common  jurisdictioni 
the  crime  cannot  be  punished  in  the  courts  of  the  Union. 

Can  the  cession  of  all  cases  of  admiralty  and  maritime  jurisdiction 
be  construed  into  a  cession  of  the  waters  on  which  those  cases  may 
arise? 

This  is  a  question  on  which  the  court  is  incapable  of  feeling  a 
doubt.  The  article  which  describes  the  judicial  power  of  the  United 
States  is  not  intended  for  the  cession  of  territory  or  of  general  juris- 
diction. It  is  obviously  designed  for  other  purposes.  It  is  in  the  8th 
section  of  the  2d  article,  we  are  to  look  for  cessions  of  territory  and 
of  exclusive  jurisdiction.  CJongress  has  power  to  exercise  exclusive 
jurisdiction  over  this  district,  and  over  all  places  purchased  by  the 
consent  of  the  legislature  of  the  State  in  which  the  same  shall  be,  for 
the  erection  of  forts,  magazines,  arsenals,  dock-yards,  and  other  need- 
ful buildings. 

It  is  observable,  that  the  power  of  exclusive  legislation  (which  is 
jurisdiction)  is  united  with  cessi6n  of  territory,  which  is  to  be  the 
free  act  of  the  States.  It  is  difficult  to  compare  the  two  sections  to- 
gether, without  feeling  a  conviction,  not  to  be  strengthened  by  any 
commentary  on  them,  that,  in  describing  the  judicial  power,  the 
framers  of  our  constitution  had  not  in  view  any  cession  of  territory, 
or,  which  is  essentially  the  same,  of  general  jurisdiction. 


FEBEDARY  TERM,  1818*  SM 

United  States  v.  BeTUUU    3  W. 

It  is  not  questioned,  that  whatever  may  be  necessary  to 
tiie  fall  and  unlimited  exercise  of  admiralty  *  and  maritime  [  *  38d  ] 
jurisdiction,  is  in  the  government  of  the  Union.  Congress 
may  pass  all  laws  which  are  necessary  and  proper  for  giving  the 
most  complete  effect  to  this  power.  Still,  the  general  jorisdiction  over 
the  place,  subject  to  this  grant  of  power,  adheres  to  the  territory,  as  a 
portion  of  sovereignty  not  yet  given  away.  The  residuary  powers 
of  legislation  are  still  in  Massachusetts.  Suppose,  for  example,  the 
power  of  regulating  trade  had  not  been  given  to  the  general  govern- 
ment Would  this  extension  of  the  judicial  power  to  all  cases  of 
admiralty  and  maritime  jurisdiction,  have  devested  Massachusetts  of 
the  power  to  regulate  the  trade  of  her  bay  ?  As  the  powers  of  the 
respective  governments  now  stand,  if  two  citizens  of  Massachusetts 
step  into  shallow  water  when  the  tide  flows,  and  fight  a  duel,  are 
they  not  within  the  jurisdiction,  and  punishable  by  the  laws,  of  Mas* 
sachusetts  ?  If  these  questions  must  be  answered  in  the  affirmative, 
and  we.  believe  they  must,  then  the  bay  in  which  this  murder  was 
committed,  is  not  out  of  the  jurisdiction  of  a  State,  and  the  circuit 
court  of  Massachusetts  is  not  authorized,  by  the  section  under  consid- 
eration, to  take  cognizance  of  the  murder  which  has  been  committed. 

It  may  be  deemed  within  the  scope  of  the  question  certified  to  this 
eonrt,  to  inquire  whether  any  other  part  of  the  act  has  given  cogni* 
zance  of  this  murder  to  the  circuit  court  of  Massachusetts  ? 

The  third  section  enacts   'Hhat  if  any  person  or  persons  shall, 
within  any  fort,  arsenal,  do'ck-yard,  magazine,  or  in  any  other  place,  or 
district  of  country,  under  the  sole  and  exclusive  jurisdiction 
of  the  •  United  States,  commit  the  crime  of  wilful  murder,  [  *  390  ] 
such  person  or  persons,  on  being  thereof  convicted,  shall 
suffer  death." 

Although  the  bay  on  which  this  murder  was  committed,  might 
not  be  out  of  the  jurisdiction  of  Massachusetts,  the  ship  of  war  on 
the  deck  of  which  it  was  committed,  is,  it  has  been  said,  ^<  a  place 
within  the  sole  and  exclusive  jurisdiction  of  the  United  States," 
whose  courts  may  consequently  take  cognizance  of  the  offence. 

That  a  government  which  possesses  the  broad  power  of  war,  which 
**  may  provide  and  maintain  a  navy,"  which  "  may  make  rules  for 
the  government  and  regulation  of  the  land  and  naval  forces,"  has 
power  to  punish  an  offence  committed  by  a  marine,  on  board  a  ship 
of  war,  wherever  that  ship  may  lie,  is  a  proposition  never  to  be 
questioned  in  this  court  On  this  section,  as  on  the  8th,  the  inquiry 
respects  not  the  extent  of  the  power  of  congress,  but  the  extent  to 
which  that  power  has  been  exercised. 

The  objects  with  which  the  word  <' place"  is  associated,  are  all,  in 
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their  nature,  fixed  and  territoriaL  A  fort,  an  arsenal,  a  dock-yard,  a 
magazine,  are  all  of  this  character.  When  the  sentence  proceeds 
with  the  words,  '^  or  in  any  other  place  or  district  of  country  under 
the  sole  and  exclusive  jurisdiction  of  the  United  States,"  the  con- 
struction seems  irresistible,  that,  by  the  words  '<  other  place,"  was 
intended  another  place  of  a  similar  character  with  those  previously 

enumerated,  and  with  that  which  follows.  Congress  might 
[  *  391  ]  have  omitted,  in  its  enumeration,  some  similar  place  *  within 

its  exclusive  jurisdiction,  which  was  not  comprehended  by 
any  of  the  terms  employed,  to  which  some  other  name  might  be 
given ;  and,  therefore,  the  words  ^^  other  place,"  or  ^'  district  of  coun- 
try," were  added ;  but  the  context  shows  the  mind  of  the  legislature 
to  have  been  fixed  on  territorial  objects  of  a  similar  character. 

This  construction  is  strengthened  by  the  fact,  that,  at  the  time  of 
passing  this  law,  the  United  States  did  not  possess  a  single  ship  of 
war.  It  may,  therefore,  be  reasonably  supposed,  that  a  provision  for 
the  punishment  of  crimes  in  the  navy  might  be  postponed  until  some 
provision  for  a  navy  should  be  made.  "While  taking  this  view  of  the 
subject,  it  is  not  entirely  unworthy  of  remark,  that  afterwards,  when 
a  navy  was  created,  and  congress  did  proceed  to  make  rules  for  its 
regulation  and  government,  no  jurisdiction  is  given  to  the  courts  of 
the  United  States,  of  any  crime  committed  in  a  ship  of  war,  wherever 
it  may  be  stationed.  Upon  these  reasons  the  court  is  of  opinion,  that 
a  murder  committed  on  board  a  ship  of  war,  lying  within  the  harbor 
of  Boston,  is  not  cognizable  in  the  circuit  court  for  the  district  of 
Massachusetts ;  which  opinion  is  to  be  certified  to  the  court 

The  opinion  of  the  court,  on  this  point,  is  believed  to  render  it 
unnecessary  to  decide  the  question  respecting  the  jurisdiction  of  the 
state  court  in  that  case.  Certificate^  CLCcordingly. 

12  P.  657 ;  14  P.  614 ;  5  H.  441 ;  7  H.  283. 


The  -ZEolus.     Wood,  Claimant. 

3  W.  892. 

A  question  of  fact  under  the  Non-importation  Laws.    Defence  set  np  on  the  plea  of  distress; 

repelled.    Condemnation. 

.  Appeal  from  the  circuit  court  for  the  district  of  Massachusetts. 
The  case  involved  only  questions  of  fact,  and  it  is  not  deemed 
necessary  to  detail  the  evidence. 


FEBRFAEY  TERM,  1818,  287 

The-«U)ln».    3  W. 

JD*  B,  Ogdenj  and  Wheatan,  for  the  appellants  and  claimants. 

The  AUamey^^eneralj  and  JVcftfe,  contra. 

'  Livingston,  J.,  delivered  the  opinion  of  the  court,  and  after  stating 
the  case,  proceeded  as  follows : — 

It  i?  not  necessary  or  important  on  this  occasion,  to  inquire  into 
the  national  character  of  The  ^olus,  or  to  ascertain  in  whom  the 
proprietary  interest  of  the  cargo  resided,  at  the  time  of 
seizure;  because,  whether  *  Russian,  British,  or  American,  [  *402  ] 
they  are  both  equally  liable  to  forfeiture,  if  the  offence  stated 
in  tiie  libel  has  been  committed.  The  cargo,  being  avowedly  of  the 
growth,  produce,  or  manufacture  of  Great  Britain,  it  is  conceded  that 
a  forfeiture  must  foUow,  if  the  fact  of  a  voltmtary  importation  into 
the  United  States  be  made  out  Yet,  in  deciding  this  question,  it  is 
impossible  to  discard  entirely  from  view  some  of  the  circumstances 
which  preceded,  and  took  place  after  the  arrival  of  this  vessel  at  Bass 
Harbor,  which,  although  not  immediately  connected  with  any  calam- 
ity which  may  have  brought  her  there,  are  not  at  all  calculated  to 
excite  much  sympathy,  or  to  caU  for  any  extmordinary  exertion  of 
GreduUty,  while  listening  to  the  tale  of  distress,  on  which  every  hope 
of  restitution  is  now  rested. 

Mr.  Scholtz,  a  Russian  merchant  at  Archangel,  in  time  of  wat 
between  this  country  and  Oreat  Britain,  and  during  the  existence  of 
our  Non-importation  Act,  loads  at  that  place  no  less  than  five  brigs 
with  the  products  of  Russia,  which  he  commits  to  the  care  of 
Mr.  Morgan,  a  merchant  at  Liverpool,  with  instructions,  as  is  said, 
to  invest  the  proceeds  of  those  cargoes  in  such  British  manufactures, 
as  he  might  judge  suitable  for  sale  in  the  Havanna.  Mr.  Morgan, 
who,  at  or  about  the  time  of  loading  these  vessels,  was  at  Archangel, 
proceeds  to  Liverpool,  disposes  of  the  cargoes  there,  charters  the 
Russian  brig  ^olus,  and  dispatches  her  for  the  Havanna,  to  the 
address  of  certain  merchants  there,  who  are  informed  by  a  letter 
from  him  of  the  origin  of  this  adventure,  and  that  he  has 
sent  to  them  a  cargo,  in  conformity  with  the  orders  *  of  his  [  *  403  ] 
principal,  which  he  begs  them  to  sell  at  good,  or  even 
saving  prices,  and  after  investing  the  proceeds  in  certain  produce,  to 
load  The  ^olus  and  send  her  to  Mr.  Scholtz  at  Archangel.  The 
instructions  of  Mr.  Scholtz,  in  an  affair  of  so  much  magnitude,  no- 
where appear  in  the  proceedings ;  but  if  they  were,  in  truth,  of  the 
kind  stated  by  Mr.  Morgan  himself,  in  his  letter,  which  has  just  been 
referred  to,  we  shall  find  there  was  a  total  departure  from  them, 
for  not  only  was  the  cargo  of  The  ^olus  the  most  unsuitable  which 
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could  have  been  selected  for  a  wann  climate ;  but  the  Havanna,  to 
which  alone,  by  his  own  account,  he  was  to  send  The  ^olus,  was 
to  be  her  port  of  destination  only  in  case  she  could  not  enter  a  pk>rt 
of  the  United  States.  When  we  find  so  great  a  departure  from 
instructions  as  would  inevitably  fix  upon  the  agent  a  responsibility 
to  the  whole  extent  of  the  property  committed  to  his  charge,  we 
may  well  be  permitted  to  doubt  of  their  existence  altogether,  and  to 
suspect  that  Afr.  Morgan  is  acting  in  the  character  of  a  principal, 
and  not,  as  he  would  have  us  believe,  in  that  of  a  humble,  subordi- 
nate agent  This  suspicion  is  not  diminished,  when  we  find,  that 
although  this  suit  has  been  pending  between  two  and  three  years, 
Mr.  Bcholtz  has  interfered  with  it  neither  in  person,  nor  has  he 
thought  it  worth  his  while  to  appoint  any  agent  for  that  purpose. 

After  the  purchase  of  a  cargo  principally  calculated  for  a  northern 
market,  and  worth  not  less  than  $104,311.57,  it  is  committed  to  a 
supercargo,  to  whom  no  other  than  verbal  instructions  are 
[*404]  given.  This  gentleman  styles  himself  a  *  commissioned 
ofiicer  in  the  imperial  navy  of  Russia;  and  on  his  arrival 
in  the  United  States  can  speak  nothing  but  broken  English.  He 
proves,  however,  to  be  a  natural-born  citizen  of  Massachusetts,  who 
had  been  absent  from  his  country  not  more  than  four  years,  and 
who,  therefore,  as  may  well  be  supposed,  was  not  long  in  recovering 
his  vernacular  tongue,  which  we  soon  find  him  speaking  with  as 
much  facility  as  if  he  had  never  been  absent  firom  his  native  State. 
Mr.  Williams,  for  that  is  the  name  of  the  supercargo,  is  directed  by 
Mr.  Morgan  to  call  off  Wiscasset,  where  he  would  receive  orders 
fix)m  Mr  Wood,  who,  it  seems,  although  it  does  not  appear  how, 
was  fully  apprized  of  the  destination  of  this  vessel,  and  of  the  time 
when  she  would  probably  be  in  his  neighborhood.  Whence  he 
derived  this  knowledge,  or  when,  he  has  not  deigned  to  inform  the 
court,  and  although  claiming  so  valuable  a  property  for  the  owners 
of  vessel  and  cargo,  he  has  shown  no  authority  whatever  from  either 
of  them  for  interfering  in  this  way;  and  when,  after  the  lapse  of 
more  than  two  years  and  a  half  firom  the  first  ij^stitution  of  proceed- 
ings in  the  district  court,  interrogatories  are  addressed  to  him,  for  the 
purpose  of  discovering  who  were  the  real  owners  of  this  property, 
and  whether  they  had  appointed  him,  and  when,  as  their  attorney, 
and  some  other  matters  which  he  alone  could  have  rescued  from  the 
mystery  in  which  they  are  now  involved,  he  produces  no  authority 
whatever,  and  contents  himself  with  informing  the  commissioners, 
that  being  agent  of  the  claimants,  he  thinks  it  improper  at 
[  *405  ]  that  *time,  to  answer  any  interrogatories,  and  shall,  there- 
fore, decline  doing  so. 
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The  ^olas  leaves  Liverpool  without  being  furnished  with  a  chart 
of  the  Havanna,  or  the  coast  adjacent,  and  two  days  after  her 
departure  the  master  is  ordered  by  the  supercargo  to  proceed  off  the 
port  of  Wiscasset,  which  was  accordingly  done,  and  all  idea  of  going 
to  Havanna,  if  any  were  ever  entertained,  appears,  from  that  mo- 
ment, to  be  abandoned ;  and  she  is  accordingly  found,  after  a  hois* 
terous  and  long  winter's  passage,  in  a  high  latitude  off  the  American 
coast  Now,  if  there  be  nothing  criminal  in  a  vessel  coming  on  our 
coast,  with  a  bond  fide  intention  of  ascertaining  whether,  under  exist- 
ing laws,  she  would  be  permitted  an  entry ;  yet,  when  a  vessel  is 
found  in  this  situation,  in  a  boisterous  season  of  the  year,  and  so 
very  much  out  of  the  way  of  the  place  to  which  it  was  pretended 
she  was  destined,  if  our  ports  were  shut,  and  then  relies  on  the  plea 
of  distress  for  coming  in,  a  court  will  require  the  most  satisfactory 
proof  of  the  necessity  which  is  urged  in  her  defence.    ' 

To  make  put  this  necessity,  the  principal,  if  not  the  only  witnesses 
produced,  are  the  master  and  supercargo.  Out  of  fifteen  persons, 
these  two  are  selected,  and  relied  on  to  establish  this  all-important 
fact.  No  survey  is  had  of  the  vessel  or  cargo  either  before  or  after 
it  was  discharged.  To  these  two  witnesses,  if  they  stated  a  sufficient 
distress,  which  is  not  conceded,  very  serious  objections  lie.  The 
master  is  so  much  implicated  in  all  transactions  of  this  nature,  that 
it  must  always  be  more  or  less  hazardous  for  a  claimant  to 
*  resort  to  his  testimony,  when  other  and  less  exceptionable  [  *406  ] 
witnesses  are  at  hand.  Not  only  some  of  the  seamen  on 
board  might  have  been  examined;  but  why  not  call  on  persons 
residing  at  the  place  where  the  vessel  discharged,  to  examine  her, 
and  to  give  their  testimony  ?  Such  persons  were  at  hand,  for  the 
master  speaks  of  three  ship-masters  who  surveyed  her,  and  gave 
their  opinion.  As  no  survey  is  produced,  and  neither  of  these  ship- 
masters is  a  witness,  the  court  can  take  no  notice  of  any  opinion 
they  may  have  entertained  or  have  given,  to  the  master  of  The 
JBolus.  The  testimony  of  the  supercargo  on  this  subject,  if  it  made 
out  an  adequate  cause  for  coming  in,  would  have  been  entitled  to 
more  credit,  if  he  had  behaved  throughout  this  transaction  in  a 
manner  more  consistent  than  he  appears  to  have  done.  But  inde- 
pendent of  his  conduct,  there  are  parts  of  his  testimony  which  it  is 
very  difficult  to  believe,  and  which  throw  a  shade  over  the  whole. 
He  swears  that  his  instructions  from  Morgan  were  not  in  writing, 
and  that  he  had  never  received  either  from  him  or  Scholtz,  any  letter 
concerning  this  voyage.  It  is  incredible  that  any  man.  should  be 
intrusted  vidth  so  large  a  property,  without  other  than  verbal  instruc- 
tions ;  or,  at  any  rate,  it  is  so  entirely  out  of  the  common  course  of 


240         SUPREME   COURT  OF  THE  UNITED  STATES. 

The  JEoiuB.    3  W. 

business,  that  the  court  cannot  be  blamed  for  disbelieving  it  But 
there  are  other  circumstances  which  detract  much  from  the  credit  of 
these  two  witnesses.  There  is  every  reason  to  believe,  from  other 
evidence  in  the  cause,  that  when  the  brig  came  into  Bass  Harbor, 

neither  of  them  thought  of  justifying  their  conduct  on  the 
[  *  407  ]  ground  of  necessity.    *  This  suggestion  was  made  to  them 

by  Mr.  Wood,  and  not  until  they  had  been  there  a  week  or 
longer.  This  fact  is  proved  in  a  way  to  admit  of  but  little  doubt  of 
its  accuracy ;  not  only  by  the  profound  silence  which  was  observed 
on  this  subject  by  the  master  and  others,  for  some  tittie  after  the 
airival  of  the  brig,  but  by  positive  testimony,  which  establishes  that 
the  allegation  of  distress  was  a  matter  of  concert  between  the  super- 
cargo and  Mr.  Wood.  It  also  appears,  by  other  witnesses  in  the 
cause,  that  The  ^olus,  notwithstanding  the  injuries  which  she  had 
received,  might  have  proceeded  to  the  West  Indies  without  any  other 
repairs  than  such  as  might  have  been  put  on  her  at  sea.  Upon  the 
whole,  the  court  is  of  opinion,  that  the  coming  in  of  The  uiBoluQ 
was  voluntary,  and  not  produced  by  any  distress  which  could  justify 
the  measure,  and  that  thereupon  the  sentence  of  the  circuit  court 
must  be  affirmed,  with  costs. 

Johnson,  X,  dissented.  This  valuable  vessel,  with  a  cargo  worth 
((120,000.  is  claimed  as  Russian  property.  She  was  libelled  as  for- 
feited under  the,  provision  of  the  Non-importation  Act,  and  all  ques- 
tions respecting  proprietary  interest  I  consider  irrelevant  to  the  case. 
The  excuse  for  putting  into  the  port  of  Bass  Harbor  was  distress,  and, 
as  in  the  case  of  The  New  York,  3  W.  69,  the  minority  of  the  court 
are  of  opinion,  that  she  ought  to  have  been  permitted  to  store  her 
cargo,  repair,  reship  it,  and  depart.  Such,  evidently,  was  the  policy 
of  the  law  under  which  she  was  seized,  which  had  for  its 
[  *408  ]  object  the  *  exclusion  of  British  goods ;  whereas  this  seizure 
legalized  their  introduction  into  the  country. 

It  is  urged  in  this  case,  that  a  variety  of  circumstances  indicated  a 
fraudulent  intention.  That  the  examination  of  the  witnesses  exhibits 
a  melancholy  view  of  the  depravity  of  morals,  I  freely  admit ;  but  the 
observation  is  ftilly  as  applicable  to  the  testimony  for  the  prosecu- 
tion, as  that  against  it. 

The  two  principal  circumstances  relied  on  as  indicia  of  fraud,  to 
wit,  her  clearing  out  for  Havanna,  and  her  having  a  cargo  adapted  to 
a  northern  market,  admit  of  an  explanation  perfectly  consistent  with 
innocence :  for  it  is  well  known  that  a  neutral  never  clears  out  from 
a  British  port  to  a  port  of  their  enemy ;  and  as  to  her  having  a  cargo 
adapted  to  a  northern  market,  it  is  precisely  what  she  avows,  that 
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her  intention  was  to  deposit  it  in  that  market,  had  the  prohibition 
been  taken  off  on  her  anrivaL 

Under  these  circumstances,  it  appears  to  me  that  the  only  question 
in  the  case  was,  whether  the  distress  was  accidental  or  factitious. 
If  there  had  been  any  fraudulent  means  made  use  of  to  produce  the 
injury  sustained,  condemnation  ought  to  follow.  But  if  produced  by 
causes  not  within  the  control  of  man,  even  though  the  distress  may 
not  have  been  deemed  sufficient  to  entitle  the  party  to  a  permit  to 
unlade  and  refit,  yet  it  was  no  sufficient  cause  for  condemnation,  and 
the  vessel  should  have  been  ordered  o£  That  the  distr^s  in  this 
ease  was  not  factitious,  nor  very  inconsiderable,  there  is  every  reason 
to  believe.  The  vessel  had  had  a  voyage  of  seventy-five 
*  days,  nearly  double  what  might  reasonably  have  been  pro-  [  *409  ] 
vided  for ;  she  had  shipped  a  sea,  which  carded  away  hear 
railings,  and  washed  overboard  one  of  her  passengers ;  her  shrouds 
and  bowsprit  were  materially  damaged,  and  her  water  short  Under 
these  circumstances,  I  must  think  that  this  collector  was  less  under 
the  influence  of  humanity  and  a  sense  of  duty,  than  that  of  avarice, 
in  making  this  seizure.  Had  he  libelled  her  as  enemy's  property,  I 
should  have  thought  the  case  not  destitute  of  reasonable  grounds ; 
but  it  was  not  his  interest  to  convert  her  into  a  droit  of  admiralty ; 
and  it  is  not  our  province,  under  this  libel,  to  admit  any  thing  into 
the  case  which  can  bear  the  appearance  of  charging  with  one  crime, 
and  trying  for  another. 

Decree  termed. 


The  Atalanta.    Foussat,  Claimant. 

3  W.  409. 

A  neutral  cargo  found  on  board  an  armed  enemy^s  vessel,  is  not  liable  to  condemnation  as 

prize  of  war. 
A  question  of  proprietary  interest.    Further  proof  ordered. 

Appeal  from  the  circuit  court  for  the  district  of  Gteorgia.    The 
material  fitcts  are  stated  in  the  opinion  of  the  court 

Berrien  and  the  Attorney- General,  for  the  captors. 

Sergecmt,  contrk 

VOL.  IV.  21 
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(  •  415  ]      *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  vessel  was  captured,  on  a  voyage  from  Bordeaux  to 
Pensacola,  by  the  sloop  of  war  Wasp,  and  sent  into  Savannah,  in 
Georgia,  where  she  was  libelled  and  condemned  as  prize  of  war. 
The  cargo  was  claimed  for  Mons.  Foussat,  a  French  merchant 
residing  at  Bordeaux. .  In  the  district  court,  the  cargo  was  condemned 
as  enemy's  property,  avowedly  on  the  principle  that  this  character 
was  imparted  to  it  by  the  vessel  in  which  it  was  found.  On  an 
appeal  to  the  circuit  court,  further  proof  was  directed,  and  this 
sentence  was  reversed,  and  restitution  decreed  to  the  claimant. 
From  this  decree  the  captors  appealed  to  this  court 

It  has  been  contended,  that  this  cargo  ought  to  be  condemned  as 
(enemy's  property,  because, 

1.  It  was  found  on  board  an  armed  belligerent 

2.  It  is,  in  truth,  the  property  of  British  subjects. 

On  the  first  question,  the  case  does  not  essentially  differ  firom  that 
of  The  Nereide,  9  C.  422.  It  is  unnecessary  to  repeat  the  reasoning 
on  which  that  case  was  decided.  The  opinion  then  given  by  three 
judges  is  retained  by  them.  The  principle  of  the  law  of  nations, 
that  the  goods  of  a  Mend  are  safe  in  the  bottom  of  an  enemy",  may 
be,  and  probably  will  be  changed,  or  so  impaired  as  to  leave  no 
object  to  which  it  is  applicable ;  but  so  long  as  the  principle  shall  be 
acknowledged,  this  court  must  reject  constructions  which  render  it 
totally  inoperative. 

.  2.  Respecting  the  proprietary  interest,  much  doubt  is  entertained. 
In  addition  to  the  extraordinary  fact  of  employing  a  bel- 
[  •  416  ]  •  Ugerent  carrier,  while  a  neutral  *  vessel  belonging  to  the 
alleged  owner  of  the  cargo  lay  in  port,  there  are  circum- 
stances in  this  case  calculated  to  awaken  suspicion,  which  the 
claimant  ought  to  clear  up,  so  far  as  may  be  in  his  power. 

The  return  cargo  of  The  Atalanta  was  to  be  in  cotton;  and 
Barclay,  Salkeld,  and  Co.,  the  owners  of  the  vessel,  were  also  owners 
of  large  cotton  plantations,  the  produce  of  which  might  readily  be 
shipped  from  Pensacola.  The  papers  show  that  The  Atalanta  sailed 
firom  Liverpool,  where  her  owners  reside,  with  a  cargo  for  Bordeaux, 
a  part  of  which,  about  equal  in  value  to  the  cargo  taken  in  at  Bor^ 
deaux,  belonged  to  Barclay,  Salkeld,  and  Co.,  and  that  her  ultimate 
destination,  at  the  time  of  sailing,  was  Pensacola,  or  the  Havanna. 

Within  a  day  or  two  after  her  arrival  at  Bordeaux,  she  was  chartered 
by  the  claimant  for  the  voyage  on  which  she  was  captured,  and  the 
cargo  he  now  claims  was  put  on  board.  A  Mr.  Pritchard  saUed  in 
the  vessel,  who  was  a  British  subject,  and  who  has  been  represented 
in  some  of  the  testimony  as  a  supercargo. 
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There  are,  undoubtedly,  circumstances  to  diminish  the  suspicion 
which  must  be  excited  by  those  that  have  been  mentioned.  The 
proceedings  have  been  very  irregular ;  no  examinations  in  prepara* 
tario  have  been  taken.  The  captain,  and  probably  the  mate,  with 
the  alleged  supercargo,  were  carried  on  board  The  Wasp,  and  have 
perished  at  sea,  and  Mr.  Foussat,  whose  character  is  unexceptionable^ 
has  sworn  positively  to  his  interest  Yet,  this  interest  can 
be  and  therefore  ought  to  be  proved  by  other  testimony,  *  and  [  *  417  ] 
it  is  in  the  power  of  Mr.  Foussat  to  explain  circumstances 
which,  as  they  now  appear,  cannot  be  disregarded.  The  court,  there- 
fore, requires  further  proof,  which  Mr.  Foussat  is  allowed  to  produce, 
to  the  following  points :  — 

1.  To  his  proprietary  interest  in  the  cargo.  To  show  how  and 
when  it  was  purchased. 

2.  To  produce  his  correspondence  with  Barclay,  Salkeld,  and  Co., 
if  any,  respecting  this  voyage. 

3.  To  explain  the  circumstances  relative  to  the  original  destina- 
tion  to  Pensacola,  when  The  Atalanta  sailed  from  Liverpool 

4.  To  explain  the  character  of  Mr.  Pritchard,  and  his  situation 
on  board  The  Atalanta. 

5.  To  establish  the  genuineness  of  the  letter  of  the  28th  of  August^ 
and  say  by  what  vessel  it  was  sent 

6.  To  show  to  whom  that  part  of  the  cargo  of  The  Atalanta,  on 
the  voyage  from  Liverpool  to  Bordeaux,  which  belonged  to  Barclay, 
Salkeld,  and  Co.,  was  consigned,  and  how  it  was  disposed  of. 

7.  To  produce  copies  of  the  letters  of  Barclay,  Salkeld,  and  Co.^ 
relative  to  this  transaction,  or  account  for  their  non-production. 

Johnson,  J.  When  this  cause  was  considered  in  the  court  below, 
I  entertained  great  doubts  on  the  subject  of  the  proprietary  interest 
But  those  doubts  have  here  been  satisfactorily  cleared  up.  I.  am  now 
satisfied,  that  no  inference  unfavorable  to  the  claim  can  fairly  be 
drawn  from  the  circumstance  of  this  cargo  being  laden  on 
board  an  *  armed  belligerent  If  it  had  been  intended  to  [  *  418  ] 
thow  a  veil  of  neutrality  over  hostile  property,  it  is  more 
probable  that  a  neutral  carrier  would  have  been  used  than  a  belliger- 
ent; and  as  to  the  dangers  supposed  to  have  been  unnecessarily 
incurred,  of  being  captured  and  turned  away  from  the  destined 
market,  it  is  more  than  probable  that  a  chance  of  being  captured 
and  carried  into  an  American  port,  so  far  from  being  prejudicial  to 
the.adventure,  would  have  enchanced  its  profits.  The  claimant,  then, 
if  conscious  of  his  innocence,  had  no  evil  to  apprehend  from  capture; 
on  the  contrary,  as  the  cargo  was  calculated  for  an  American  market. 
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it  might,  in  case  of  capture,  have  reached  its  destination  directly ; 
whereas,  if  it  had  airived  at  Pensaoola,  its  route  would  have  been 
more  circuitous.  With  regard  to  the  fact  that  the  voyage,  in  its 
inception,  was  destined  to  Pensacola,  that  I  think  also  satisfactorily 
explained.  It  was  in  strict  pursuance  of  her  original  destination; 
on  her  arrival  at  Bordeaux  she  was  put  up  for  Pensacola,  and 
chartered  by  this  claimant  for  the  voyage.  The  instructions  to  the 
captain  show  that  it  was  not  fixed,  whether,  on  her  return  voyage, 
she  should  be  laden  on  owners'  account  or  not;  and  it  probably 
depended  upon  the  contingency  of  her  being  taken  up  at  Bordeaux 
for  a  return  freight  As  to  the  facts  that  Pritchard,  the  supercargo  to 
Bordeaux,  continued  in  that  capacity  on  the  voyage  to  Pensacola ; 
that  Bamez,  the  consignee,  was  the  agent  of  the  ship-owner ;  and 
that  the  present  cargo  was  purchased  with  the  freight  and  cargo  to 
Bordeaux ;  I  am  now  satisfied  that  they  are  unsupported  by 
[  *  419  ]  the  *  evidence.  That  Pritchard  should  continue  to  be  desig- 
nated by  the  appellation  of  supercargo  among  the  crew,  was 
to  be  expected,  from  his  having  been  known  among  them  by  that 
epithet  on  the  voyage  to  Bordeaux ;  smd  that  Ramez,  who  had  been 
recommended  to  Salkeld,  Barclay,  and  Co.,  for  his  integrity,  by  their 
agent,  should  be  by  them,  or  by  some  other,  recommended  to  the 
patronage  of  Foussat,  was  perfectly  consistent  with  ordinary  mer- 
cantile intercourse;  and  in  the  total  absence  of  proof  that  the  freight 
or  proceeds  of  the  outward  cargo  of  the  ship  ever  came  to  the  hands 
of  Foussat,  there  is  no  sufficient  reason  for  conjecturing  that  the 
cargo  laden  on  board  for  Pensacola  was  purchased  with  those  fiinds. 
I  am,  therefore,  of  opinion,  that  the  proprietary  interest  is  sufficiently 
established.  But,  as  the  proprietary  interest  is  altogether  immaterial, 
if  lading  a  neutral  cargo  on  board  an  armed  belligerent  is,  per  se^ 
a  ground  of  condemnation,  it  becomes  necessary  to  consider  that 
question. 

It  has  long  been  with  me  a  rule  of  judicial  proceeding,  never, 
where  I  am  free  to  act,  to  decide  more  in  any  case  than  what  the 
case  itself  necessarily  requires ;  and  so  far  only,  in  my  view,  can  a 
case  be  considered  as -authority.  Accordingly,  when  the  case  of  The 
Nereide  was  before  this  court,  I  declined  expressing  my  opinion  upon 
the  general  question,  because*  the  cargo,  considered  as  Spanish  jwrop- 
erty,  was  exposed  to  capture  by  the  Carthagenian  and  other  priva- 
teers, and,  considered  as  belonging  to  a  revolted  colony,  was 
[  •  420  ]  liable  to  Spanish  capture.  The  neutral  shipper,  •therefore, 
could  not  be  charged  with  evading  our  belligerent  rights^  or 
putting  off  his  neutral  character  when  placing  himself  under  the 
protection  of  an  armed  belligerent,  when  sailing,  as  that  shipper  was. 
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between  Scylla  and  Charybdis,  he  might  accept  of  the  aid  or  {»o* 
tection  of  one  belligerent,  without  giving  just  cause  of  offence  to 
another. 

But  a  case  now  oocutb  of  a  vessel  at  peace  with  all  the  world ; 
and  to  give  an  order  fc»r  further  proof,  without  admitting  the  rule 
that  lading  a  neutral  cargo  on  board  an  armed  belligerent,  is  not^  per 
S€f  a  cause  of  forfeiture,  appears  to  me  nugatory. 

It  is  true,  this  is  not  a  case  of  a  commissioned  or  cruising  vessel ; 
and  I  have  no  objection  to  reserving  the  question  on  such  a  case 
until  it  shall  occur,  if  it  can  be  done  consistently  with  the  principles 
upon  which  I  found  my  opinion;  but  in  my  view,  there  is  no  medium, 
and  no  necessity  for  a  belligerent  to  insist  on  any  exception  in  his 
&vor.  On  the  contrary,  I  consider  all  the  evils  as  visionary  that  are 
dwelt  upon  as  the  result  of  thus  extending  this  right  in  favor  of 
neutrals.  No  nation  can  be  powerful  on  the  ocean  that  does  not 
possess  an  extensive  commerce ;  and  if  her  armed  ships  are  to  be 
converted  into  carriers,  (almost,  I  would  say,  an  absurd  supposition,) 
her  own  commerce  would  have  the  preference;  so  that  the  injury 
could  never  be  of  any  real  extent  But  should  it  be  otherwise,  what 
state  of  things  ought  one  belligerent  more  devoutly  to  desire  than 
that  the  whole  military  marine  of  her  enemy  should  be  so  employed, 
and  bound  down  to  designated  voyages,  from  which  they  were  not 
at  liberty  to  deviate  ?  It  would  be  curious  to  see  a  govern- 
ment thus  involving  *  itself  with  merchant  shippers,  in  ques-  [  *  421  ] 
tions  of  affireightment,  assurance,  deviation,  average,  &c ; 
the  possibility  may  be  imagined,  but  the  reality  will  never  exist 

The  general  rule  in  this  case,  it  will  be  observed,  is  controverted 
by  no  one ;  nor  is  it  denied  that  it  is  incumbent  on  the  captor  to 
maintain  the  exception  coivfcended  for.  It  is  for  him  to  prove,  that 
the  acknowledged  right  of  the  neutral  to  employ  a  belligerent  camer,^ 
does  not  include  the  right  of  employing  an  armed  belligerent  carrier. 

In  order  to  support  this  proposition,  arguments  are  usually  adduced 
£rom  the  silence  of  writers  upon  the  subject;  from  decisions  in  analo- 
gous cases ;  and  from  its  general  inconsistency  with  the  belligerent 
light  of  search  or  adjudication. 

K  it  be  asked,  why  have  writers,  and  particularly  the  champions 
of  neutral  rights,  been  silent  on  this  subject  ?  I  think  the  answer 
obvious.  Practically  it  is  of  very  little  general  importance,  either  to 
neutrals  or  belligerents ;  and  those  who  are  more  disposed  to  favor 
belligerent  claims  would  naturally  avoid  a  doctrine  which  they  could 
not  maintain,  whilst  all  who  wrote  for  the  benefit  of  those  who  were 
to  read,  would  avoid  sweUiag  their  volumes  with  unnecessary  discus- 
sions, or  raising  phantoms  for  the  amusement  of  laying  them.     The 

21* 


246         SUPREME  COURT  OF  THE  UNITED  STATES. 

The  Atalanta.    3  W. 

silence  of  the  world  upon  the  subject  is,  to  my  mind,  a  sufficient 
evidence  that  public  sentiment  is  against  it  It  is  impossible,  but 
that  in  the  course  of  the  long  and  active  naval  wars  of  the  last  two 

centuries,  cases  must  have  occurred  in  which  it  became 
[  *  422  ]  necessary  to  consider  this  *  question ;  and  though  it  had 

escaped  the  notice  of  jurists,  it  must  have  been  elicited 
by  the  avarice  of  captors,  the  ingenuity  of  proctors,  or  the  learned 
researches  of  courts  of  prize.  Yet  we  find  not  one  case  on  record 
of  a  condemnation  as  prize  of  war  on  the  ground  of  armament,  nor  a 
dictum  in  any  of  the  books  that  suggests  such  an  exception.  ^  But 
the  rule  itself  is  laid  down  everywhere ;  and  in  my  view,  laying 
down  the  rule  without  the  exception,  is  in  effect  a  negative  to  the 
exception. 

But  it  is  not  true  that  this  subject  has  altogether  escaped  the 
notice  of  writers  on  the  law  of  prize.  There  is  on  record  one  opinion 
on  this  subject,  and  that  of  great  antiquity  and  respectability,  and 
which  may  have  given  the  tone  to  public  opinion,  and  thus  account 
for  the  silence  of  subsequent  writers ;  I  allude  to  the  dictum  extract* 
ed  from  Casaregis,  in  which  the  author  asserts,  "that  if  a  vessel 
laden  with  neutral  merchandise  attack  another  vessel,  and  be  cap- 
tured, her  cargo  shall  not  be  made  prize,  unless  the  owner  of  the 
goods,  or  his  supercargo,  engage  in  the  conflict."  Now,  if  an  actual 
attack  shall  not  subject  to  forfeiture,  much  less  shall  arming  for 
defence ;  and  it  is  fairly  inferable  from  the  passage,  that  the  author 
had  in  his  view  the  case  of  an  armed  belligerent  carrier,  or  he  would 
not  have  represented  her  as  the  attacking  vessel. 

But  it  is  contended,  that  decisions  have  taken  place  in  the  courts 
of  other  states,  in  analogous  cases,  which  cannot  be  reconciled  with 

the  principle  on  which  the  claimant  rests  his  defence.  On 
{  *  423  ]  this  subject  I  will  make  one  general  remark ;  I  *  acknowl- 

edge  no  decision  as  authority  in  this  court  but  the  decisions 
of  the  court,  as  far  as  necessary  to  thie  case  decided ;  and  the  decis- 
ions of  the  state  courts,  as  far  as  they  go  to  fix  the  landmarks  to 
property ;  and,  generally,  to  the  lex  hci  of  the  respective  states. 
All  other  decisions  I  will  respect  for  as  much  as  they  are  worth  in 
principle. 

The  decisions  relied  on  in  this  part  of  the  argument  are  those  by 
which  neutral  vessels  under  neutral  convoy  were  condemned  for  the 
unneutral  act  of  the  convoying  vessel;  and  those  in  which  neutral 
vessels  have  been  condemAed  for  placing  themselves  under  protection 
of  a  hostile  convoy.  With  regard  to  the  first  class  of  cases,  it  is 
very  well  known  that  they  originated  in  the  capture  of  the  Swedish 
eonvoy,  at  a  time  when  Great  Britain  had  resolved  to  throw  down 
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the  glove  to  all  the  world,  on  the  principle  of  the  northern  confed- 
eracy. R  was,  therefore,  a  measure  essentially  hostile.  But  inde- 
pendently of  this,  there  are  several  considerations  which  present  an 
obvious  distinction  between  both  classes  of  cases  and  this  under 
consideration.  A  convoy  is  an  association  for  a  hostile  object  In 
undertaking  it,  a  nation  spreads  over  the  merchant  vessel  an  immu- 
nity from  search,  which  belongs  only  to  a  national  ship ;  and  by 
joining  a  convoy,  every  individual  ship  puts  off  her  pacific  character, 
and  undertakes  for  the  discharge  of  duties  which  belong  only  to  the 
•military  marine,  and  adds  to  the  numerical,  if  nojt  to  the  real  strength 
of  the  convoy.  If,  then,  the  association  be  voluntary,  the  neutral,  in 
suffering  the  fate  of  the  whole,  has  only  to  regret  his  own 
folly  in  wedding  *  his  fortune  to  theirs ;  or  if  involved  in  the  [  •  424  ] 
aggression  or  oppositioh  of  the  convoying  vessel,  he  shares 
the  fate  which  the  leader  of  his  own  choice  either  was,  or  would 
have  been  made  liable  to  in  case  of  capture.  To  elucidate  this  idea, 
let  us  suppose  the  case  of  an  individual  who  voluntarily  fills  up  the 
ranks  of  an  enemy,  or  of  one  who  only  enters  upon  the  discharge  of 
those  duties  in  war  which  would  otherwise  take  men  from  the  ranks ; 
and  the  reason  will  be  obvious  why  he  should  be  treated  as  a  prison- 
er of  war,  and  involved  in  the  fate  of  a  conquered  enemy.  But  it  is 
not  so  with  the  goods  which  constitute  the  lading  of  a  ship ;  those 
give  neither  real  nor  numerical  strength  to  an  enemy,  but  rather 
embarrass  and  impede  him.  And  even  if  it  be  admitted  that,  in  aU 
cases,  a  cargo  should  be  tainted  with  the  offence  of  the  carrying  ves- 
sel, it  will  be  seen  that  the  reason  upon  which  those  cases  profess  to 
proceed  is  not  applicable  to  the  case  of  neutml  goods  on  board  a 
hostile  carrier.  Resistance,  either  real  or  constructive,  by  a  neutral 
carrier  is,  with  a  view  to  the  law  of  nations,  unlawful ;  but  not  so 
with  the  hostile  carrier ;  she  had  a  right  to  resist,  and  in  her  case, 
therefore,  there  is  no  offence  committed  to  communicate  a  taint  to 
-her  cargo. 

But  it  is  contended,  that  the  right  to  use  a  hostile  armed  carrier,  is 
inconsistent  with  the  belligerent's  right  of  search,  or  of  capture,  or 
of  adjudication ;  for  on  this  point  the  argument  is  not  very  distinct, 
though  I  plainly  perceive  it  must  be  the  right  of  adjudication,  if  any, 
that  is  impaired.  The  right  of  capture  applies  only  to 
enemy  ships  or  goods;  the  right  of  search  to*  enemy  [*425] 
goods  on  board  a  neutral  carrier ;  and  therefore  it  must  be 
the  right  of  adjudication  that  is  supposed  to  be  impaired,  which 
applies  to  the  case  of  goods  found  either  on  board  of  a  neutral  or 
belligerent,  and  this  mere  scinHUa  juris  is  at  last  the  real  basis  upon 
which  the  exception  contended  for  must  rest.    But  in  what  manner 
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is  this  right  of  adjudication  impaired  ?  The  neutral  does  not  deny 
the  right  of  the  belligerent  to  decide  the  question  oi  proprietaiy 
interest  If  it  be  really  neutral,  of  what  consequence  is  it  to  th^ 
belligerent  who  is  the  carrier  ?  He  had  no  right  to  capture  it ;  and 
if  it  be  hostile  covered  as  neutral,  the  belligerent  is  only  compelled 
to  do  that  which  he  must  do  in  all  ordinary  cases,  subdue  the  ship 
before  he  gets  the  cargo.  It  cannot  be  expected  that  the  belligerent 
will  rest  his  complaint  upon  the  humiliating  ground  of  his  inability 
to  subdue  his  enemy ;  and  if  he  should,  the  neutral  may  well  reply, 
it  is  his  affair  or  his  misfortune,  but  ought  not  in  any  of  its  con* 
sequences  to  affect  the  rights  of  the  neutral  Nor  is  it  at  all  certain 
that  lading  on  board  an  enemy  carrier,  is  done  at  all  times  witii  an 
intent  to  avoid  capture ;  it  may  be  to  solicit  it ;  as  in  the  case  of  the 
late  war,  when  British  goods,  though  neutral  owned,  could  only  be 
brought  into  our  market  through  the  medium  of  capture.  There, 
instead  of  capture  being  a  risk  of  the  voyage,  it  was  one  of  the 
chances  of  profit  And  the  hostile  carrier  may  have  been  preferred 
to  the  neutral,  with  the  express  view  of  increasing  the  chances  of 

captnra 
[  *  426  ]  When  we  come  to  analyze,  and  apply  the  arguments  *  of 
the  defenders  of  thb  exception,  I  think  it  will  be  found 
that  they  expose  themselves  to  the  imputation  of  unfairness,  in  pro^ 
fessing  to  sustain  an  exception,  when  they  mean  to  aim  a  blow  at 
the  whole  neutral  right  of  using  a  belligerent  carrier ;  or  they  do  not 
follow  up  their  reasoning  in  its  consequences,  so  as  to  be  smisible  of 
the  result  to  which  it  leads.  The  exception  which  exhausts  the 
principal  rule  must  be  incorrect,  if  the  rule  itself  be  admitted  as  a 
correct  one ;  it  is,  in  fact,  an  adverse  proposition,  and  it  appears  to 
demonstrate  that  all  the  arguments  urged  in  favor  of  the  exception, 
now  under  consideration,  if  they  prove  any  thing,  prove  too  much, 
and  obviously  extend  to  the  utter  extinction  of  the  rule  itself,  or  the 
destruction  of  every  beneficial  consequence  that  the  neutral  can 
derive  firom  it  Thus,  if  it  be  unlawful  to  employ  an  armed  bellig- 
erent carrier,  then  what  proportion  of  armament  or  equipment  will 
render  it  unlawful  ?  Between  one  gun  and  one  hundred,  the  difier- 
ence  is  only  in  degree,  not  in  principle ;  and  if  it  is  leffc  to  the  courts 
of  the  belligerent  to  apply  the  exception  to  successive  cases  as  they 
arise,  it  evidentiy  becomes  a  destroying  principle,  which  will  soon 
consume  the  vitads  of  the  rule.  And  the  neutral  will  soon  consider 
it  as  a  snare,  not  a  privilege. 

Again ;  the  proposition  is  that  the  neutral  may  employ  a  hostile 
carrier;  but  the  indispensable  attributes  of  a  state  of  hostility  are 
the  right  of  armament,  of  defence,  of  attack,  and  of  capture;  if, 
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then,  yon  strip  the  bejUigerent  of  any  one  or  moie  of  these  charac- 
teristics^ the  proposition  is  falsified,  for  he  can  no  longer 
*  be  called  a  hostile  carrier ;  he  assumes  an  amphibious,  [  *  427  ] 
anomalous  character,  for  which  there  is  no  epithet  appli- 
cable unless  it  be  that  of  semi-hostile*  And  what  becomes  of  the 
interest  of  the  neutral?  It  is  mockery  to  hold  out  to  him  the  right 
of  employing  a  hostile  carrier,  when  you  attach  to  the  exercise  of 
that  right  consequences  which  would  make  it  absurd  for  a  belligerent 
to  enter  into  a  charter-party  with  him.  If  resistance,  aiming,  con- 
voying, capturing,  be  the  acknowledged  attributes  and  cbaracteristica 
oi  the  belligerent,  then  deprive  him  of  these  attributes,  and  you 
leduce  hi^  to  a  state  of  neutrality,  nay,  worse  than  a  state  of  neu- 
trality;  for  he  continues  liable  to  all  the  danger  incident  to  the  hos- 
tile character,  without  any  of  the  rights  which  that  character  confers 
upon  him.  What  belligerent  could  ever  be  induced  to  engage  in 
the  transportation  of  neutral  goods,  if  the  consequence  of  such  an 
undertaking  be  that  he  puts  off  his  own  character,  and  assumes  that 
of  the  neutral,  relinquishes  his  right  of  aiming,  or  resisting,  without 
acquiring  the  immunities  or  protection  of  the  neutral  character  ?  It 
10  holding  out  but  a  shadow  of  a  benefit  to  the  neutraL 

Some  confusion  is  thrown  over  this  subject  by  not  discriminating 
eaiefuUy  between  the  cases  where  a  neutral  shipper,  and  a  hostile 
carrier,  are  the  parties  to  the  contract,  and  those  in  which  both  ship-^ 
per  and  carrier  are  hostile.  In  the  latter  case,  the  carrier,  when 
armed,  may  fairiy  be  understood  to  have  undertaken  to  fight,  as  well 
as  to  carry.  But  when  a  neutral  is  the  shipper,  the  carrier  (indepen- 
dently of  specific  contract)  is  left  to  fight,  or  not,  as  he 
shall  deem  proper.  *  Thus,  if  a  neutral  shipper  charter  an  [  *428  ]. 
unarmed  belligerent,  he  would  not  be  released  from  his  con- 
tract, should  the  beUigerent  put  arms  or  men  into  his  ship ;  otherwise, 
taking  ordinary  and  prudent  precaution  for  the  safety  of  his  vessel, 
precautions  which  would  in  general  lessen  the  insurance  on  the 
cargo  itself,  would  be  a  violation  of  the  master's  contract.  And  on 
the  other  hand,  a  belligerent  master  would  be  under  no  obligation  to 
tiie  neutral  to  fight,  if  met  by  an  enemy  on  the  ocean,  even  though 
particularly  required  by  the  neutral  shipper.  There  is,  then,  nothing 
in  that  argument  which  is  founded  on  the  supposition  that  the  neutral 
is  assisting  in  expediting  a  naval  hostile  equipment,  when  he  employs 
^  belligerent  carrier;  on  the  contrary,  he  either  embarrasses  the 
belligerent  in,  or  detaches  him  firom,  the  operations  of  war. 

It  makes  no  difierence,  in  my  view,  whether  the  right  of  using  a 
hostile  carrier,  be  considered  as  a  voltmtary  concession  in  behalf  of 
neutrals,  or  as  a  conclusion  firom  those  principles  which  form  the 
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basis  of  international  law.  We  find  it  emanating  from  the  same 
source  as  the  right  of  search  and  adjudication,  and  it  is  of  equal 
authority.  If  in  practice  it  should  ever  be  found  materially  detri- 
mental to  acknowledged  national  rights,  it  may  be  disavowed  or 
relinquished ;  or  should  our  own  legislative  power  ever  think  proper 
to  declare  against  the  right,  it  can  impose  the  law  upon  its  own 
courts.  But  until  it  shall  be  so  relinquished,  or  abrogated,  we  are 
bound  to  apply  it  with  all  the  beneficial  consequences  that  it  was 

intended  to  produce. 
[  •  429  ]  I  do  not,  however  consider  it  as  a  mere  voluntary  *  con- 
cession in  favor  of  neutral  commerce.  Were  it  now,  for 
the  first  time,  made  a  question  whether  a  neutral  should  be  per- 
mitted to  use  a  hostile  carrier,  I  should  not  hesitate  to  decide  that  it 
would  be  exceedingly  harsh  and  unreasonable  to  deny  to  the  neutral 
the  exercise  of  such  a  right.  The  laws  of  war  and  of  power  already 
possess  sufficient  advantages  over  the  claims  of  the  weak,  the  wise,' 
sLnd  pacific.  I  am,  in  sentiment,  opposed  to  the  extension  of  bellig^' 
erent  rights.  Naval  warfare,  as  sanctioned  by  the  practice  of  tho 
world,  I  consider  as  the  disgrace  of  modern  civilization.  Why  should 
private  plunder  degrade  the  privileges  of  a  naval  commission  ?  It  is. 
ridiculous,  at  this  day,  to  dignify  the  practice  with  the  epithet  of 
reprisal.  If  it  be  reprisal,  we  may  claim  all  the  benefit  of  the  example* 
of  the  savages  in  our  forests,  to  whom  the  practice  is  familiarly 
known;  but  we  must  yield  to  them  in  the  reasonableness  of  ii» 
application,  for  they  really  do  apply  the  thing  taken  to  indemnify  the 
party  injured.  The  time  was  when  war,  by  land  and  by  sea,  waa 
carried  on  upon  the  same  principles.  The  good  sense  of  mankind 
has  lessened  its  horrors  on  land,  and  it  is  scarcely  possible  to  find  any 
sufficient  reason  why  an  analogous  reformation  should  not  take  place 
upon  the  ocean.  The  present  time  is  the  most  favorable  that  haa 
ever  occurred  for  effecting  this  desirable  change.  There  is  a  power 
organized  upon  the  continent  of  Europe  that  may  command  the 
gratitude  and  veneration  of  posterity  by  determining  on  this  refor- 
mation. It  must  t€Lke  effect  when  they  resolve  to  enforce  it. 
[  •  430  ]  We  find  the  law  of  nations  *  unfortunately  embarrassed 
with  the  principle  that  it  is  lawful  to  impose  a  direct 
restraint  upon  the  industry  and  enterprise  of  a  neutral,  in  order  to 
produce  an  incidental  embarrassment  to  an  enemy.  In  its  original 
restricted  application,  this  principle  was  of  undoubted  correctness, 
and  did  little  injury ;  but  in  the  modem  extended  use  which  has  been 
made  of  it,  we  see  an  exemplification  of  the  difficulty  of  restraining 
a  belligerent,  in  the  application  of  a  convenient  principle,  and  an 
apposite  illustration  of  one  of  the  objections  to  admitting  the  except 
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tion  unfavorable  to  the  use  of  an  armed  hostile  carrier.  But  surely 
there  must  be  some  limit  to  the  exercise  of  this  right  by  a  belligerent 
And  it  is  incumbent  upon  him  to  show  that  the  restraint  imposed 
upon  the  neutral,  is  indispensable  to  the  exercise  of  his  own  acknowl* 
edged  right,  or  the  punishment  inflicted  on  him  to  be  justly  due  to 
the  violation  of  his  neutral  obligations.  Now,  what  violation  of 
belligerent  right,  or  neutral  obligation,  can  result  from  the  employ- 
ment of  a  hostile  carrier  ?  If  employed  to  break  a  blockade,  carry 
goods  that  are  contraband  of  wsij  or  engaged  in  other  illicit  trade, 
the  goods  are  liable  to  condemnation,  on  principles  having  no  rela- 
tion to  this  case.  But  if  employed  in  lawful  commerce,  where  is  the 
injury  done  to  the  belligerent  ?  There  is  no  partiality  exhibited  on 
the  part  of  the  neutral ;  for  the  belligerents  are  necessarily  excluded 
from  each  other's  ports,  and  cannot  be  employed,  except  each  in  the 
commerce  of  his  own  country ;  and  so  far  from  violating 
any  belligerent  right,  the  *  neutral  tempts  the  ship  of  the  [  *  431  ] 
enemy  from  a  place  of  safety,  to  expose  her  to  hostUe  cap- 
ture, or  detaches  her  from  warlike  operations  and  engages  her  in 
pursuits  less  detrimental  to  the  interests  of  her  enemy,  than  cruising 
or  fighting.  To  the  neutral,  the  right  of  employing  a  hostile  carrier 
may  be  of  vital  importance.  The  port  of  the  enemy  may  be  his 
granary ;  he  may  have  no  ships  of  his  own,  no  other  carrier  may  be 
found  there ;  no  other  permitted  to  be  thus  employed,  or  no  other 
serve  him  as  faithfully,  or  on  as  good  terms.  So,  also,  with  regard 
to  the  produce  of  his  own  industry,  his  only  market  may  be  in  the 
port  of  one  of  the  belligerents,  and  his  only  means  of  access  to  it 
through  the  use  of  the  carriers  of  that  port 

A  case  has  been  referred  to  in  the  argument ;  the  case  of  The 
Fanny,  in  1  Dodson's  Reports,  443 ;  in  which  the  court  of  admiralty, 
in  England,  granted  salvage  upon  goods  shipped  on  board  an  armed 
enemy  carrier  captured  by  an  American  privateer,  and  recaptured  by 
the  British.  The  ground  on  which  the  court  professes  to  proceed, 
according  to  the  report,  is,  that  these  goods  were  in  danger  of  being 
condemned  in  our  courts,  on  the  ground  that  the  shipper  had  quit 
the  protection  of  his  neutrality,  and  resorted  to  the  protection  of 
arms. 

Had  the  question  decided  in  that  case  been  one  of  forfeiture,  and 
not  of  salvage,  that  decision  would  have  been  in  point  But  even 
then  I  should  have  claimed  the  privilege  exercised  by  the  learned 
judge  who  presides  in  that  court  with  so  much  usefulness 
to  his  country  apd  honor  to  himself,  of  founding  my  *  own  [  *  432  ] 
opinions  upon  my  own  researches  and  resources.  Should 
a  similar  case  ever  again  occur  in  that  court,  and  the  decisions  of 
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this  court  have  passed  the  Atlantic,  that  learned  judge  will  be  called 
on  to  acknowledge  that  the  danger  of  condemnation  was  not  as  great 
as  he  had  imagined;  and  that,  independent  of  the  question  agitated 
in  this  case,  this  court  would  have  had  respect  to  the  embarrassing 
state  of  warfare  in  which  the  people  of  Buenos  Ayres  were  involved, 
and  adjudged  that  the  precautions  for  defence  were  intended  against 
their  enemies  rather  than  their  Mends.  With  regard  to  the  award  of 
salvage,  it  is  well  known  that  the  grant  of  salvage  upon  the  recapture 
of  a  neutral  was  the  favorite  ofispring  of  that  judge's  administration ; 
until  then,  no  contribution  had  been  levied,  upon  neutral  commerce  to 
give  activity  to  hostile  enterprise.  When  a  question  of  salyage  on 
such  a  recapture  shall  occur  in  this  court,  those  adjudications  will 
come  under  review ;  but  this  case  cannot  be  considered  in  point, 
until  this  court  is  called  on  to  decide  whether  the  British  example 
shall  prevail,  or  the  obvious  dictate  of  reason,  that  the  neutral  should 
be  liberated  and  permitted  to  pursue  his  voyeige,  or  at  least  to  decide 
for  himself  in  which  of  the  belligerent  courts  his  ri^ts  will  be  most 
secure. 

Upon  the  whole,  I  am  fully  satisfied  that  the  decision  in  the  case 

of  The  Nereide,  was  founded  in  the  most  correct  principles ;  and 

recognize  the  rule,  that  lading  on  board  an  armed  belligerent  is  not) 

per  se^  a  cause  of  forfeiture,  as  not  only  the  most  correct 

[  *  433  ]  *  on  principle,  but  the  most  liberal  and  honorable  to  the 

jurisprudence  of  this  country. 

Further  proof  ordered} 

5  W.  4«3. 


Houston  v.  Moore. 

3  W.  433. 

r    ^  I  c        r^Q  ^Qj^  )jm  QQ  jnrisdiction  under  the  25th  section  of  the  Jadiciary  Act,  1  Stats,  at  Lai^, 
'^.       ^  85,  unless  the  judgment,  or  decree,  of  the  state  court  be  a  final  judgment  or  decree.    A 

judgment  revening  that  of  an  inferior  court,  and  awarding  veninfadas  de  novOf  is  not  a 

final  judgment. 

Error  to  the  supreme  court  of  the  State  of  Pennsylvania. 

This  was  an  action  of  trespass,  brought  by  the  plaintiff  in  error 

1  Todd,  J.  and  Duval,  J.,  did  not  sit  in  this  cause. 
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against  the-  defendant  in  error,  for  levying  a  fine  ordered  to  be 
collected  by  the  sentence  of  a  court-martial,  under  an  act  of  the 
legislature  of  the  State  of  Pennsylvania,  which  was  alleged  to  be 
repugnant  to  the  constitution  and  laws  of  the  United  States.  The 
suit  was  commenced  in  the  court  of  common  pl^as  for  the  county  of 
Lancaster,  in  which  court  a  trial  was  had,  and  the  jury,  imder  the 
charge  of  the  court,  found  a  verdict  for  the  plaintiff^  on 
which  *  judgment  was  rendered.  The  cause  was  carried  to  [  *  434  ] 
the  supreme  court  of  the  State  of  Pennsylvania,  by  writ 
of  orror,  where  the  judgment  of  the  court  of  common  pleas  was 
reversed,  and  the  cause  remanded  to  that  court,  with  directions  to 

f  award  a  venire  facias  de  novo.    The  plaintiff  then  sued  out  a  writ 

,j  of  error,  to  bring  the  cause  to  this  court 

t  C.  J.  h^ersoUy  moved  to  dismiss  the  writ  of  error. 

I 

HypkinSj  contra. 
i 
I  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

The  appellate  jurisdiction  of  this  court,  under  the  25th  section  of 
i  Ac  Judiciary  Act,  c.  20,  extends  only  to  a  final  judgment  or  decree 

of  the  highest  courts  of  law  or  equity  in  the  cases  specified.  This 
is  not  a  final  judgment  of  the  supreme  court  of  Pennsylvania.  The 
cause  may  yet  be  finally  determined  in  favor  of  the  plaintiff  in  the 
state  court 

Writ  of  error  dismissed. 

I  5  F.  190 ;  5  H.  295 ;  11  H.  221. 


The  Anne.    Bamabeu,  Claimant 

3  W.  435. 

The  capton  are  competent  witnesses  upon  an  order  for  farther  proof,  where  the  benefit  of  /O/   4  C 
it  is  extended  to  both  parties. 

It  is  not  competent  for  a  neutral  consnl,  without  the  special  authority  of  his  goyemment,  to 
interpose  a  claim  on  account  of  the  violation  of  the  territorial  jurisdiction  of  his  country. 

A  capture,  made  within  the  neutral  territory,  is,  as  between  the  belligerents,  rightful ;  and 
its  ralidity  can  only  be  questioned  by  the  neutral  State. 

If  the  captured  vessel  commence  hostilities  upon  the  captor,  she  forfeits  the  neutral  pro- 
tection, and  the  capture  is  not  an  injury  for  which  redress  can  be  sought  fh)m  the  neutral 
sorereign. 

▼OL.  lY.  22 
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Irregnlarities  on  the  part  of  the  capton,  originating  from  mere  mistake,  or  negligenoe^ 
which  work  no  irreparable  mischief,  and  are  consistent  with  good  faith,  will  not  forfeit 
their  rights  of  prize. 

Appeal  from  the  circuit  court  for  the  district  of  Maryland. 
[  *  436  ]  *The  British  ship  Anne,  with  a  cargo  belonging  to  a 
British  subject,  wis  captured  by  the  privateer  Ultor,  while 
lying  at  anchor  near  the  Spanish  part  of  the  island  of  St.  Domingo, 
on  the  13th  of  March,  1815,  and  carried  into  New  York  for  adjudica- 
tion. The  master  and  supercargo  were  put  on  shore  at  St  DomingOi 
and  all  the  rest  of  the  crew,  except  the  mate,  carpenter,  and  cook 
were  put  on  board  the  capturing  ship.  After  arrival  at  New  York, 
the  deposition  of  the  cook  only  was  taken,  before  a  commissioner 
of  prize,  and  that,  together  with  the  ship's  papers,  was  tranBmitte4 
by  the  commissioner,  under  seal,  to  the  district  judge  of  Maryland 
district,  to  which  district  The  Anne  was  removed,  by  virtue  of  the 
provisions  of  the  act  of  congress  of  the  27th  of  January,  1813,  (2  Stats. 
at  Large,  792.) 

Prize  proceedings  were  duly  instituted  against  the  ship  and  cargo, 
and  a  claim  was  afterwards  interposed  in  behalf  of  the  Spanish, 
consul,  claiming  restitution  of  the  property,  on  account  of  an  asserted 
violation  of  the  neutral  territory  of  Spain.  The  testimony  of  the 
carpenter  was  thereupon  taken  by  the  claimant,  and  the  captors  were 
also  admitted  to  give  testimony  as  to  the  circumstances  of  the  cap« 
tnre ;  and,  upon  the  whole  evidence,  the  district  court  rejected  the 
claim,  and  pronounced  a  sentence  of  condemnation  to  the  captors. 
Upon  appeal  to  the  circuit  court,  peace  having  taken  place,  the 
British  owner,  Mr.  Bichard  Scott,  interposed  a  claim  for  the  property, 
and  the  decree  of  the  district  court  was  afEamedpro  forma^  to  bring 
the  cause  for  a  final  adjudication  before  this  court 

[  *  437  ]      *  Harper y  iot  the  appellant  and  claimant 

D.  B.  Ogden  and  Winder^  contr^. 

[  *  444  ]      •  Story,  J.,  delivered  the  opinion  of  the  court 

The  first  question  which  is  presented  to  the  court  is, 
whether  the  capture  was  made  within  the  territorial  limits  of  Span- 
ish St  Domingo.  The  testimony  of  the  carpenter  and  cook  of 
the  captured  vessel,  distinctly  asserts  that  the  ship,  at  the  time  of 
the  capture,  was  lying  at  anchor  about  a  mile  from  the  shore  of  the 
island.  The  testimony  of  the  captors  as  distinctly  asserts,  that  the 
ship  then  lay  at  a  distance  of  from  four  to  five  miles  fit>m  the  shore. 
It  is  contended,  by  the  counsel  for  the  claimants,  that  captors  are  in 


FEBRUARY  TERM,  1818.  25i< 


The  Anne.    3  W. 


no  cases  admissible  witnesses  in  prize  causes,  being  rendered  incom- 
petent by  reason  of  their' interest.  It  is  certainly  trae,  that  upon  the 
original  hearing,  no  Other  evidence  is  admissible  than  that  of  the 
ship's  papers,  and  the  preparatory  examinations  of  the  captured  crew. 
But,  upon  an  order  for  farther  proof,  where  the  benefit  of  it  is  allowed 
to  the  captors,  their  attestations  are  clearly  admissible  evidence.  This 
is  the  ordinary  course  of  prize  courts,  especially  where  it  becomes 
material  to  ascertain  the  circumstances  of  the  capture  ;  for 
in  such  cases  the  *  facts  lie  as  much  within  the  knowledge  [  *  445  ] 
of  the  captors  as  the  captured ;  and  the  objection  of  inter- 
est generally  applies  as  strongly  to  the  one  party  as  to  the  other.  It 
is  a  mistake  to  suppose  that  the  common  law  doctrine,  ^  to  compe- 
tency, is  applicable  to  prize  proceedings.  In  courts  of  prize,  no 
person  is  incompetent  merely  on  the  ground  of  interest.  His  testi- 
mony is  admissible,  subject  to  all  exceptions  as  to  its  credibility. 
The  cases  cited  at  the  argument  distinctly  support  this  position;  and 
they  are  perfectly  consistent  with  the  principles  by  which  courts  of 
prize  profess  to  regulate  their  proceedings.  We  are,  therefore,  of 
opinion  that  the  attestations  of  the  captors  are  legal  evidence  in 
the  case,  and  it  remains  to  examine  their  credit.  And  without 
entering  into  a  minute  examination,  in  this  conflict  of  testimony, 
We  are  of  opinion  that  the  weight  of  evidence  is,  decidedly,  that 
the  capture  was  made  within  the  territorial  limits  of  Spanish  St: 
Domingo. 

And  this  brings  us  to  the  second  question  in  the  cause ;  and  that 
is,  whether  it  was  competent  for  the  Spanish  consul,  merely  by  virtue 
of  his  office,  and  without  the  special  authority  of  his  government,  to 
interpose  a  claim  in  this  case  for  the  assertion  of  the  violated  rights. 
of  his  sovereign.  We  are  of  opinion  that  this  office  confers  on  him 
no  such  legal  competency.  A  consul,  though  a  public  agent,  is  sup- 
posed to  be  clothed  with  authority  only  for  commercial  purposes. 
He  has  an  undoubted  right  to  interpose  claims  for  the  restitution  of 
property  belonging  to  the  subjects  of  his  own  country ;  but  he  is  not 
considered  as  a  minister,  or  diplomatic  agent  of  his  sover- 
eign, •intrusted,  by  virtue  of  his  office,  with  authority  to  [  *  446  ] 
represent  him  in  his  negotiations  with  foreign  states,  or  to 
vindicate  his  prerogatives.  There  is  no  doubt,  that  his  sovereign  may 
specially  intrust  him  with  such  authority ;  but  in  such  case  his  diplo- 
matic character  is  superadded  to  his  ordinary  powers,  and  ought  to  be 
recognized  by  the  government  within  whose  dominions  he  assumes  to 
exercise  it  There  is  no  suggestion  or  proof,  of  any  such  delegation  of 
special  authority  in  this  case,  and,  therefore,  we  consider  this  claim 
as  asserted  by  an  incompetent  person,  and  on  that  ground  it  ought  to 
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be  dismissed.  It  is  admitted,  that  a  claim  b^  a  public  minister,  or,  in 
his  absence,  by  a  charge  d'affaires  in  behalf  of  his  sovereign,  would  be 
good.  But  in  making  this  admission,  it  is  not  to  be  understood  that 
it  can  be  made  in  a  court  of  justice  without  the  assent  or  sanction 
of  the  government  in  whose  courts  the  cause  is  depending.  That  is 
a  question  of  great  importance,  upon  which  this  court  expressly 
reserve  their  opinion,  until  the  point  shall  come  directly  in  judgment. 
The  claim  of  the  Spanish  government  for  the  violation  of  its 
neutral  territory  being  thus  disposed  of,  it  is  next  to  be  considered 
whether  the  British  claimant  can  assert  any  title  founded  upon  that 
circumstance.  By  the  return  of  peace,  the  claimant  became  rehabili- 
tated with  t)ie  capacity  to  sustain  a  suit  in  the  courts  of  this  country; 

and  the  argument  is,  that  a  capture  made  in  a  neutral  ter- 
[  *  447  ]  ritory  is  void;  and,  •therefore,  the  title  by  capture  being 

invalid,  the  British  owner  has  a  right  to  restitution.  The 
difficulty  of  this  argument  rests  in  the  correctness  of  the  premises. 
A  capture  made  within  neutral  waters  is,  as  between  enemies, 
deemed,  to  all  intents  and  purposes,  rightful;  it  is  only  by  the 
neutral  sovereign  that  its  legal  validity  can  be  called  in  question ; 
and  as  to  him,  and  him  only,  is  it  to  be  considered  void.  The  enemy 
has  no  rights  whatsoever;  and  if  the  neutral  sovereign  omits  or 
declines  to  interpose  a  claim,  the  property  is  condemnsblej  jure  beUi^ 
to  the  captors.  This  is  the  clear  result  of  the  authorities ;  and  the 
doctrine  rests  on  well-established  principles  of  public  law. 

There  is  one  other  point  in  the  case  which,  if  all  other  difficulties 
were  removed,  would  be  decisive  against  the  claimant.  It  is  a  fact, 
that  the  captured  ship  first  commenced  hostilities  against  the  pri- 
•vateer.  This  is  admitted  on  aU  sides;  and  it  is  no  excuse  to  assert 
that  it  was  done  under  a  mistake  of  the  national  character  of  the 
privateer,  even  if  this  were  entirely  made  out  in  the  evidence.  While 
the  ship  was  lying  in  neutral  waters,  she  was  bound  to  abstain  fix)m 
all  hostilities,  except  in  self-defence.     The  privateer  had  an  equal 

title  with  herself  to  the  neutral  protection,  and  was  in  no 
[*448]  default  in  approaching  the  coast  *  without  showing  her 

national  character.  It  was  a  violation  of  that  neutrality 
which  the  captured  ship  was  bound  to  observe,  to  commence  hostUi- 
ities  for  any  purpose  in  these  waters ;  for  no  vesfeel  coming  thither 
was  bound  to  submit  to  search,  or  to  account  to  her  for  her  con- 
duct or  character.  When,  therefore,  she  commenced  hostilities,  she 
forfeited  the  neutral  protection,  and  the  capture  was  no  injury 
which  any  redress  could  be  rightfuDy  sought  from  the  neutral  sov- 
ereign. 

The  conclusion  from  all  these  views  of  the  case  is,  that  the  ship 
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and  cargo  ought  to  be  condemned  as  good  prize  of  war.  And  the 
only  remaining  inquiry  Jb,  whether  the  captors  have  so  conducted 
themselves  as  to  have  forfeited  the  rights  given  by  their  commission, 
BO  that  the  condemnation  ought  to  be  to  the  United  States.  There 
can  be  no  doubt,  that  if  captors  are  guilty  of  gross  misconduct,  or 
laches,,  in  violation  of  their  duty,  courts  of  prize  will  visit  upon  them 
the  penalty  of  a  forfeiture  of  the  rights  of  prize,  especially  where  the 
government  chooses  to  interpose  a  claim  to  assert  such  forfeiture. 
Cases  of  gross  iiregularity,  or  firaud,  may  readily  be  imagined,  in 
which  it  would  become  the  duty  of  this  court  to  enforce  this  principle 
in  its  utmost  rigor.  But  it  has  never  been  supposed  that'iiregular- 
ities,  which  have  arisen  firom  mere  mistake  or  negligence,  when  they 
work  no  iireparable  mischief,  and  are  copsistent  with  good  faith,  have 
ordinarily  induced  such  penal  consequences.  There  were  some 
iiregularities  in  this  case ;  but  there  is  no  evidence  upon  the  record 
firom  which  we  can  infer  that  there  was  any  fraudulent 
suppression,  or  any  gross  *  misconduct  inconsistent  with  [  *  449  ] 
good  faith;  and,  therefore,  we  are  of  opinion,  that  con- 
demnation ought  to  be  to  the  captors. 

It  is  the  unanimous  opinion  of  the  court,  that  the  decree  of  the 
circuit  court  be  affirmed,  with  costs. 

Decree  affirmed. 


Brown  v.  Jackson. 

3  W.  449. 

A  deed  of  land  to  a  lonA  fide  purchaser  acknowledged  and  recorded  before,  bat  ezecnted//^^  /^ 

and  deliTered  after,  another  deed  of  the  same  land,  operates  to  convey  the  land  to  the 

second  purchaser. 
But  as  the  earliest  deed  was  operative  between  the  parties,  if  the  second  deed  purports  to 

convey  only  the  right,  title,  and  interest  which  the  grantor  had  at  the  time  of  its  execution, 

it  does  not  convey  any  thing  to  the  grantee. 

Error  to  the  circuit  court  for  the  district  of  Kentucky. 
This  was  an  action  of  ejectment,  brought  by  the  defendant  [  *  45.0  ] 
in  error  against  the  plaintiiBT  in  error,  to  recover  the  posses- 
sion of  certain  lands  in  the  State  of  Kentucky.  To  support  his 
action,  the  plaintiff  below  showed  the  following  title :  a  patent  to 
Alexander  Skinner ;  the  will  of  Alexander  Skinner,  devising  all  his 
estate  to  Henry  Lee ;  and  a  deed  from  Henry  Lee  to  Adam  Craig, 
conveying  the  tract  of  land  in  controversy  specifically  by  metes  and 

•22 
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bounds,  describing  himself  as  devisee  of  Skinner;  with  a  regular 
deduction  of  title  from  Craig  to  the  plaintifil  The  deed  fiK>m  Lee 
to  Craig  was  dated  the  23d  of  December,  1790 ;  attested  by  three 
witnesses ;  acknowledged  by  the  grantor  on  the  15th  of  December, 
1795,  before  two  justices  of  the  peace  in  Virginia,  and  recorded  in 
the  court  of  appeals  in  Kentucky,  on  the  26th  of  July,  1796.  The 
execution  of  this  deed  was  proved  by  one  of  the  subscribing  wit- 
nesses. The  defendant  below  produced  in  evidence  a  deed  from 
Henry  Lee  to  Henry  Banks,  dated  the  5th  of  May,  1795,  acknowl- 
edged before  the  Mayor  of  Richmond,  Virginia,  on  the  13th  of  May, 
1795,  and  recorded  in  the  court  of  appeals  of  Kentucky,  on  the  11th 
of  July,  1796,  granting  <'  all  the  right,  title,  and  claim  which  he  the 
said  Alexander  Skinner  had,  and  all  the  right,  title,  and  interest 
which  the  said  Lee  holds,  as  legatee  and  representative  to  the  said 
Alexander  Skinner,  deceased,  of  all  land,  lying  and  being  within  the 
State  of  Kentucky,  which  cannot  at  this  time  be  particularly  de- 
scribed, whether  they  be  by  deed,  patent,  mortgage,  survey, 
[  •  451  ]  location,  contract,  or  •  otherwise,"  with  a  covenant  of  war- 
ranty against  all  persons  claiming  under  Lee,  Us  heirs  and 
assigns. 

Upon  this  testimony  the  defendant's  counsel  moved  the  court  to 
instruct  the  jury,  that  by  virtue  of  the  deed  aforesaid,  from  Lee  to 
Banks,  first  acknowledged  and  first  recorded,  the  legal  title  was  vested 
in  the  said  Banks  to  the  land  in  question ;  that  the  deed  under  which 
the  plaintiff  claimed  was  not  operative  and  valid  against  the  deed  to 
Banks,  and  that  the  said  deed  to  Banks  showed  such  a  legal  title  out 
of  the  plaintiff  as  that  he  could  not  maintain  his  action.  The  ques- 
tion of  fact,  whether  the  deed  of  Lee  to  Craig  was  duly  executed 
on  the  day  it  bears  date,  was  left  by  the  court  to  the  jury,  who  found 
a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court,  upon 
the  question  of  law  arising  in  the  cause.  Judgment  was  thereupon 
rendered  for  the  plaintiff,  by  the  court  below,  and  the  cause  was 
brought  to  this  court  by  writ  of  error. 

• 
Talbotj  for  the  plaintiff  in  error. 

Swann^  for  the  defendant  in  error. 

Todd,  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  the  question  of  fact,  whether  the  deed  of  Henry  Lee  to 
Adam  Crcdg  was  duly  executed  on  the  day  it  bears  date,  was  left  by 
the  court  to  the  jury ;  and  upon  the  evidence  they  properly  found  a 
verdict  in  favor  of  that  deed,  as  an  existing  deed  at  that  time. 
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The  material  question  for  the  consideration  of  this  *  court  [  *  452  ] 
is,  whether,  under  the*  circumstances  of  this  case,  the  deed 
of  Henry  Lee  to  Henry  Banks,  which  was  executed  after,  but  re- 
corded before,  the  deed  of  Lee  to  Craig,  has  a  priority  over  the  latter. 

This  depends  upon  the  construction  of  the  terms  of  the  convey- 
ance from  Lee  to  Banks ;  for  if  it  conveys  the  same  land  as  the  deed 
to  Craig,  then  the  parties  claiming  under  it,  being  bon&  fide  pur- 
chasers, without  notice  of  Craig's  deed,  are,  by  law,  deemed  to  possess 
the  better  title. 

It  is  necessary  to  bear  in  mind,  that  Alexander  Skinner,  by  his  will, 
devised  all  his  real  estate  to  Lee,  and  that  Lee,  by  his  deed  to  Craig, 
conveyed  the  tract  of  land  in  controversy,  specifically  by  metes  and 
boundary,  describing  himself  as  devisee  of  Skinner.  By  his  deed 
to  Banks,  he  grants  "  all  the  right,  title,  and  claim  which  he  the  said 
Alexander  Skinner  had,  and  all  the  right,  title,  and  int^est  which 
the  said  Lee  holds,  as  legatee  and  representative  to  the  said  Alex- 
ander Skinner,  deceased,  of  land  lying  and  being  within  the  State 
of  Kentucky,  which  cannot  at  this  time  be  particularly  described, 
whether  they  be  by  deed,  patent,  mortgage,  survey,  location,  contract, 
or  otherwise ; "  and  then  follows  a  covenant  of  warranty  against  all 
persons  claiming  under  Lee,  his  heirs  and  assigns. 

A  conveyance  of  the  right,  title,  and  interest,  in  land,  is  certainly 
sufficient  to  pass  the  land  itself,  if  the  party  conveying  has  an  estate 
therein  at  the  time  of  the  conveyance ;  but  it  passes  no  estate  which 
was  not  then  possessed  by  the  party.  If  the  deed  to  Banks 
had  stopped  after  the  words  '<  all  the  right,  *  title,  and  claim  [  *  453  ] 
which  Alexander  Skinner  had,"  there  might  be  strong 
ground  to  contend  that  it  embraced  all  the  lands  to  which  Alex- 
ander Skinner  had  any  right,  title,  or  claim,  at  the  time  of  his  death, 
and  thus  have  included  the  lands  in  controversy.  But  the  court  is 
of  opinion,  that  those  words  are  qualified  by  the  succeeding  clause, 
which  limits  the  conveyance  to  the  right,  title,  and  claim  which 
Alexander  Skinner  had  at  the  time  of  his  decease,  and  which  Lee 
also  held  at  the  time  of  his  conveyance ;  and  coupling  both  clauses 
together,  the  conveyance  operated  only  upon  lands,  the  right,  title, 
and  interest  of  which  was  then  in  Lee,  and  which  he  derived  from 
Skinner.  This  construction  is,  in  the  opinion  of  the  court,  a  reason- 
able one,  founded  on  the  intent  of  the  parties,  and  corroborated  by 
the  terms  of  the  covenant  of  warranty.  Upon  any  other  construction, 
the  deed  must  be  deemed  a  firaud  upon  the  prior  purchaser ;  but  in 
this  way  both  deeds  may  well  stand  together,  consistently  with  the 
innocence  of  all  parties. 

Jvdgme^  affirmed. 


l  ^'^' 
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3  W.  454. 

i/V  i^C^  Under  the  6th  section  of  the  Patent  Act,  of  Febmaxy  21, 1793,  (1  Stats,  at  Large,  322,)  it 
f/^.  S^  ^  ^^  °o^  necessary,  in  the  notice  of  special  matter,  to  specify  the  places  where  the  thing 
//.  [fir  /  patented  was  alleged  to  have  been  nsed,  before  the  invention  of  the  patentee  was  made. 

£,1,7  3  Eyidenco  that  those  engaged  in  snch  alkf^ed  prior  nse,.  had  paid  the  patentee  for  licenses, 
^    '    y  was  admissible  for  the  patentee. 

^^  \^^     In  constming  a  patent,  the  intention  of  the  parties,  who  are  the  gOTermnent  and  the 
f  O   "^^        patentee,  is  entitled  to  great  consideration. 

/  c^  */  ^  The  special  act  anthorizing  the  patent,  the  petition  for  its  issne,  as  well  as  the  specification, 
/    ^  .^  resorted  to  for  this  intention. 

p     ly.  i        If  congress  may  decide  the  fact  that  an  indiyidnal  is  an  anthor  or  inventor,  tfaey  haTO  not 
p     L^'-h         done  so  in  the  act  for  the  relief  of  Evans.  (6  Stats,  at  Large,  70.) 
^  -        Under  the  6th  section  of  the  Patent  Act,  of  Febmary  21, 1793,  (1  SUts.  at  Laige,  822,)  if 

the  thing  patented  had  been  in  use,  or  had  been  described  in  a  pnblic  work  anterior  to  the 

supposed  discoveiy  by  the  patentee,  the  patent  was  void. 
The  patent  of  Evans  was  a  grant  of  the  general  result  of  the  whole  machinery,  and  of  the 

improvement  of  each  machine  described. 
There  is  no  substantial  difference  between  a  patent  for  an  improved  madiine,  and  one  for 

an  improvement  on  a  machine. 
Though  Evans's  patent  was  granted  pursuant  to  the  special  act  for  his  relief,  it  was  also 

pursuant  to  the  general  patent  acts  then  in  force ;  and  therefore,  under  the  act  of  April  17, 

1800,  (2  Stats,  at  Large,  37,)  the  circuit  court  of  the  United  States  had  jurisdiction, 

though  both  parties  were  citizens  of  the  same  State. 

[  *  455  ]  *  Error  to  the  circuit  court  for  the  district  of  Pennsyl- 
vania. 

This  was  an  action  brought  by  the  plaintiff  in  error,  against  the 
defendant  in  error,  for  an  alleged  infringement  of  the  plaintiff's  patent 
right 

In  addition  to  the  statement  of  the  case,  in  the  opinion  of  the 
court,  the  following  documents  are  material 

<<  To  James  Madison,  Esq.,  Secretary  of  State. 

The.  PetUian  of  Oliver  Evans,  of  the  city  of  Philadelphia,  a  citizen  of  the  United  States, 
respedtfidly  showtik,  ' 

That  your  petitioner  having  disooyered  certain  useful  improvements,  applicable  to  various 
purposes,  but  particularly  to  the  art  of  manufacturing  flour  and  meal,  prays  a  patent  for  the 
same,  agreeable  to  the  act  of  congress,  entitled, '  An  Act  for  the  relief  of  Oliver  Evans.' 

The  principles  of  these  improvements  consist, 

1.  In  the  subdivision  of  the  grain,  or  any  granulated  or  pulverized  substance ;  in  elevating 
and  conveying  them  from  place  to  place,  in  small  separate  parcels ;  in  spreading,  stining, 
turning,  and  gathering  them,  by  regular  and  constant  motion,  so  as  to  subject  them  to  arti- 
ficial heat,  the  full  action  of  the  air  to  cool  and  dry  the  same  when  necessary,  to  avoid 
danger  from  fermentation,  and  to  prevent  insects  from  depositing  their  eggs  during  the 
operation  of  the  manufacture. 
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2.  In  the  application  of  the  power  which  mores  the  mill,  or  other  principal  machine,  to 
woik  any  machinery  which  may  be  nsed  to  apply  the  said  principles,  or  to  perform  the  said 
operations  by  constant  motion  and  continued  rotation,  to  save  expense  and  labor. 

The  machinery  by  him  already  invented,  and  osed  for  applying  the  abore  principles, 
consists  of  an  improved  elevator,  and  an  improved  conveyor,  an  improved  hopper-boy,  an 
improved  drill,  and  an  impro^'ed  kiln-drier.  For  a  particalar  explanation  of  the  principles, 
and  a  description  and  application  of  the  machines  which  he  has  so  invented  and  discovered, 
he  refers  to  the  specifications  and  drawings  hereanto  annexed ;  and  he  is  ready,  if  the  Secre- 
tary of  State  shall  deem  it  necessary,  to  deliver  models  of  the  said  machines. 

OLIVER  EVANS. 

DESCBIPTION 

Of  the  several  machines  invented  by  Oliver  Evans,  and  nsed  in  his  improvement  on  the 
process  of  the  art  of  manufacturing  flour  or  meal  from  grain,  and  which  are  mentioned  in 
his  specification  as  applicable  to  other  purposes. 

No.  1.  — THE  ELEVATOR. 

Plato  vi.  Fig.  I.  AB,  represents  an  elevator,  for  raising  grain  from  the  granary  O,  and 
conducting  it  by  spouts  into  a  number  of  different  garners,  as  may  be  necessary,  where  a 
mill  grinds  separate  parcels  for  toll,  or  pay.  The  upper  pulley  being  set  in  motion,  and  the 
little  gato  A  drawn,  the  buckets  fill  as  they  pass  under  the  lower,  and  empty  as  they  pass 
over  the  upper  pulley,  and  discharge  into  a  movable  spout  B,  to  bo  by  it  directed  to  any  of 
the  different  gamers. 

Fig.  2.  Part  of  the  strap  and  bucket,  showing  how  they  are  attached. 

A,  a  bucket  of  sheet  iron,  formed  from  the  plato  8,  which  is  doubled  up  and  riveted  at  the 
comers,  and  riveted  to  the  strap. 

B,  a  bucket  made  of  tough  wood,  say  willow,  from  the  form  9,  being  bent  at  right  angles, 
at  e  c,  one  side  and  bottom  covered  with  leather,  and  fiutened  to  the  strap  by  a  small  strap 
of  leather,  passing  through  the  main  strap,  and  tacked  to  its  sides. 

C,  a  lesser  bucket  of  wood,  bottomed  with  leather,  the  strap  forming  one  side  of  it. 

D,  a  lesser  bucket  of  sheet  iron,  formed  from  the  plato  U,  and  rivetod  to  the  strap  which 
forms  one  side  of  the  bucket 

Fig.  6,  the  form  of  a  gudgeon  for  the  lower  pulley. 

7.  The  form  of  the  gudgeons  of  the  shaft  of  the  upper  pulley. 

12.  The  form  of  the  buckle  for  tightening  the  elevator  strap. 

Fig.  17,  plate  vii.  represents  an  elevator  applied  to  raise  grain  into  a  granary,  from  a 
whaif,  &C.,  by  a  horse. 

16,  represents  an  elevator  raising  the  meal  in  a  grist-mill. 

18,  represents  an  elevator  wrought  by  a  man. 

Plate  viii.  35,  39,  represents  an  elevator  raising  grain  from  the  hold  of  a  ship. 

33,  34,  represents  an  elevator  raising  meal  from  three  pair  of  stones,  in  a  flour  mill,  widi 
all  the  improvements  complete. 

Plato  ix.  Fig.  1.  CD  represents  an  elevator  raising  grain  from  a  wagon.  E  represents 
the  movable  spout,  and  manner  of  fixing  it,  so  as  to  direct  the  grain  into  the  different 
apartments. 

Plato  X.  2, 3,  and  11, 12,  represents  elevators,  applied  to  raise  rice  in  a  mill  for  hnlling 
and  cleaning  rice. 

The  straps  of  elevators  are  best  made  of  white  harness  leather. 

No.n.-^THE  CONVEYOR. 

Plate  vi.  Fig.  3,  represents  a  conveyor,  for  conveying  meal  from  the  millstones  into  the 
elevator,  stirring  it  to  cool  at  the  same  operation,  showing  how  the  flights  are  set  across  the 
spiral  line  to  change  from  the  principle  of  an  endless  s^rew  to  that  of  a  number  of  ploughs, 
which  answer  better  for  the  purpose  of  moving  meal,  showing  also  the  lifting  flights  sel 
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broadside  foremost,  and  the  manner  of  connecting  it  to  the  lower  pnllej  of  the  elerator 
which  tarns  it. 

Fig.  4,  gudgeon  of  the  lower  pnlley  of  the  elevator  connected  to  the  socket  of  the 
conveyor. 

5.  An  end  view  of  the  socket,  and  the  band  which  fastens  it  to  the  convejor. 

Plate  viii.  37,  86,4 — represents  a  conveyor  for  conveying  grain  from  a  ship  to  the 
elevator  4  —  5,  with  a  joint  at  36,  to  let  it  rise  and  lower  with  the  tide. 

44  —  45.  A  conveyor,  for  conveying  grain  to  different  gamers,  from  an  elevator. 

31  — 32.  A  conveyor,  for  conveying  tail  floor  to  the  meal  elevator,  or  the  coarse  flour  to 
the  eye  of  the  stone. 

Plate  ix.  Fig.  11,  represents  a  conveyor  for  conveying  the  meal  from  two  pair  of  stones, 
to  the  elevator  connected  to  the  palley,  which  tarns  them  both. 

Plate  X.  2 — 11,  representt  conveyors  applied  to  convey  rice,  in  a  rice  mill,  firom  a  boat  or 
wagon  to  the  elevator,  or  from  the  fan  to  an  elevator. 

No.  HI.  — THE  HOPPER-BOY. 

Plate  vii.  Fig.  12,  represents  a  hopper-boy,  complete,  for  performing  all  the  operations 
specified,  except  that  only  one  arm  is  shown. 

AB,  the  upright  shaft ;  CED,  the  arms,  with  flights  and  sweeps. 

£,  the  sweeper  to  fill  the  bolting  hoppers  HH. 

CFE,  the  brace  or  stay,  for  steadying  the  arms. 

P,  the  Pulley,  and  W,  the  weight,  that  is  to  balance  the  arms,  to  make  them  play  lightly 
on  the  meal,  and  rise  or  fall,  as  the  quantity  increases  or  diminishes. 

ML,  the  leader.  N,  the  hitch  stick,  which  can  be  moved  along  the  leading  line,  to  shorten 
or  lengthen  it. 

Fig.  13.  SSS,  the  arms  turned  bottom  up,  showing  the  flights  and  sweepers  complete  at 
one  end  ;  and  the  lines  on  the  other  end  show  the  mode  for  laying  out  for  the  flights,  so  as 
to  have  the  right  inclination  and  distance,  according  to  the  circle  described  by  each,  and  so 
that  the  flights  of  one  end  may  track  between  those  of  the  other.  The  sweepers  and  the  flights 
at  each  end  of  the  arms  are  put  on  with  a  thumb  screw,  so  that  they  may  be  moved,  and  so 
that  these  flights  may  be  reversed,  to  drive  meal  outwards  from  the  centre,  and  at  the  same 
time  trail  it  round  the  whole  circle ;  this  is  of  use  sometimes,  when  we  wish  to  bolt  one  quan- 
tity which  we  have  under  the  hopper-boy,  without  bolting  that  which  we  are  grinding,  and 
yet  to  spread  that  which  wo  are  grinding  to  dry  and  cool,  laying  round  the  hopper-boy,  con- 
venient to  be  shovelled  under  it,  as  soon  as  we  wish  to  bolt  it 

Fig.  15.  The  form  of  the  pivot  for  the  bottom  of  the  upright  shaft  . 

14.  The  plate  put  on  the  bottom  of  the  shaft  to  rest  on  the  shoulder  of  the  pivot ;  this  plate 
is  to  prevent  the  arm  from  descending  so  low  as  to  touch  the  floor. 

Plate  viii.  Fig.  25,  represents  a  hopper-boy  attending  two  bolts  in  a  mill,  with  all  the  im- 
provements complete. 

Plate  ix.  The  hopper-boy  is  shown  over  QQ.  Fig.  4  is  the  arm  turned  upside  down,  to 
show  the  flights  and  sweepers. 

No.IV.— THE  DRILL. 

Plate  vi.  Fig.  1.  HGt^presents  a  drill  conveying  grain  from  the  different  gamers  to  the 
elevator,  in  a  mill  for  grinding  parcels  for  toll  or  pay. 

Plate  vii.  Fig.  16.  Bd.  a  drill,  conveying  meal  from  the  stones  in  a  grist-mill  to  the  ele- 
vator. 

The  strap  of  this  machine  may  be  made  broad,  and  the  substance  to  be  moved  may  bo 
dropped  on  its  upper  surface,  to  be  carried  and  dropped  over  the  pulley  at  the  other  end ;  in 
this  case  it  requires  one  bucket,  like  those  of  the  elevator,  to  bring  up  any  that  may  spill  off 
the  strap. 

For  full  and  complete  directions  for  proportioning  all  the  parts,  constrocting  and  usin^  the 
above-described  machines,  see  the  book  which  I  have  published  for  that  express  purpose, 
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entitled,  *  The  Young  Millwright  and  Miller's  Guide.'    See  plate  viii.  representing  ft  mlH 
with  three  pair  of  mill-stones,  with  all  the  unprorements  complete,  except 'the  kiln-drier. 

Ho.  v.  — THE  KILN-DBIER. 

FUite  ix.  Fig.  S.  A,  the  store,  which  may  be  constructed  simply  of  six  plates,  and  inclosed 
bj  a  brick  wall  lined  with  a  mortar  compose^f  pulverized  charcoal  and  clay.  B,  the  pipe 
for  carrying  off  the  smoke.  CO,  the  air-pipes  connecting  the  space  between  the  stove  and 
wall  with  the  conveyor!    DD,  the  pipes  for  the  heated  air  to  escape. 

The  air  is  admitted  at  the  ai]^ho1e  below,  regulated  by  a  register,  as  experience  shall  teach 
to  be  best,  so  as  not  to  destroy  the  principle  which  causes  the  flour  to  ferment  easily,  and 
rise  in  the  process  of  baking.  The  conveyors  must  be  covered  close ;  the  meal  admitted  by 
small  holes  as  it  falls  from  the  mill-stones. 

OLIVER  EVANS." 


Witness,  I  f^™^-,^- Smith, 
( Jo.  Gales,  junr. 


THE  UNITED  STATES  OF  AMERICA. 

To  all  to  whom  these  LsUen-PaUnt  shall  come. 

Whereas  Oliver  Evans,  of  the  city  of  Philadelphia,  a  citixen  of  the  United  States,  hath 
alleged  that  he  hath  invented  a  new  and  useful  improvement  in  the  art  of  manufacturing 
flour  and  meal,  by  means  of  certain  machines,  which  he  terms  an  improved  elevator,  an 
hnproyed  conveyor,  an  improved  hopper-boy,  an  improved  drill,  and  an  improved  kiln-drier ; 
which  machines  are  moved  by  the  same  power  that  moves  the  mill  or  other  principal 
machinery,  and  in  their  operation  subdivide  any  granulated  or  pulverized  substance,  elevate 
and  carry  the  same  from  place  to  place  in  small  and  separate  parcels,  spread,  stir,  turn,  and 
gather  them  by  regular  and  constant  motion,  so  as  to  subject  them  to  artificial  heat,  and« 
the  air  to  dry  and  cool  when  neccssaiy ;  a  more  particular  and  full  description,  in  the 
words  of  the  inventor,  is  hereby  annexed  in  a  schedule;  which  improvement  has  not  been 
known  or  used  before  his  application  — has  affirmed  that  he  does  verily  believe  that  he  is  tlie 
true  inventor  or  discoverer  of  the  said  improvement,  and,  agreeably  to  the  act  of  congress 
entitled,  "An  act  for  the  relief  of  Oliver  Evans,''  which  authorizes  the  Secretary  of  State  to 
secure  to  him  by  patent  the  exclusive  right  to  the  use  of  such  improvement  in  the  art  of 
manufacturing  flour  and  meal,  and  in  the  several  machines  which  he  has  discovered,  improved, 
and  applied  to  that  purpose ;  he  has  paid  into  the  treasury  of  the  United  States,  the  sum  of 
tMrty  dollars,  delivered  a  receipt  for  the  same,  and  presented  a  petition  to  the  Secretary  of 
State,  signifying  a  desire  of  obtaining  an  exclusive  property  in  the  said  improvement,  and 
praying  that  a  patent  may  be  granted  for  that  purpose :  These  are  therefore  to  grant,  accord- 
ing to  law,  to  the  said  Oliver  Evans,  his  heirs,  administrators,  or  assigns,  for  the  term  of 
fourteen  years,  from  the  twenty-second  day  of  January,  1808,  the  full  and  exclusive  right 
and  liberty  of  making,  using,  and  vending  to  others  to  be  used,  the  said  improvement,  a 
description  whereof  is  given  in  the  words  of  the  said  Oliver  Evans  himself,  in  the  schedule 
hereto  annexed,  and  is  made  a  part  of  these  presents. 

In  testimony  whereof,  I  have  caused  these  Letters  to  be  made  Patent, 
and  the  seal  of  the  United  States  to  be  hereunto  affixed. 

Giren  under  my  hand,  at  the  city  of  Washington,  this  twenty- 
[ssAL.]  second  day  of  January,  in  the  year  of  our  Lord,  one  thousand 

eight  hundred  and  eight,  and  of  the  Independence  of  the  United 
States  of  America,  the  thirty-second. 

TH.  JEFFERSON. 
By  the  President, 
JAMES  MADISON,  Secretary  of  State. 
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Citj  of  Washington,  to  wit : 

I  DO  HEREBY  CERTIFT,  That  the  foregoing  Letten- 
Patent  were  delivered  to  me  on  the  twenty-second  day  of  Jann- 
ary,  in  the  year  of  onr  Lord,  one  thousand  eight  hundred  and 
eight,  to  be  examined;  that  I  hare  examined  the  same,  and  find 
them  conformable  to  law.  And  I  do  hereby  retnm  the  same  to  the 
Secretary  of  State,  within  fifteen  days  from  tife  date  aforesaid^  to 
wit :  on  this  twenty-second  day  of  January,  in  the  year  aforesaid. 

C.  A.  BODNEY,  Attorney-General  of  ihe  United  States. 

THE  SCHEDULE 

Referred  to  these  letters-patent,  and  making  part  of  the  same,  containing  a  description,  in  the 
words  of  the  jaid  Oliver  Evans,  of  his  improvements  in  the  art  of  manufacturing  flour  and 
meal. 

"  My  first  principle  is  to  elevate  the  meal  as  fast  as  it  is  ground,  in  small  separate  parcels, 
in  continued  succession  and  rotation,  to  fall  on  the  cooling  floor,  to  spread,  stir,  turn,  and 
expose  it  to  the  action  of  the  air,  as  much  as  possible,  and  to  keep  it  in  constant  and  con- 
tinual motion,  from  the  time  it  is  ground  until  it  be  bolted ;  this  I  do  to  give  the  air  full 
action,  to  extract  the  superfluous  moisture  from  the  meal,  while  the  heat  generated  by  the 
friction  of  grinding,  will  repel  and  throw  it  oiF,  and  the  more  effectually  dry  and  cool  the 
meal,  fit  for  bolting,  in  the  course  of  the  operation,  and  save  time  and  expense  to  the  miller. 
Also  to  avoid  all  danger  fh>m  fermentation,  by  its  lying  warm  in  large  quantities,  as  is 
usual ;  and  to  prevent  insects  firom  depositing  their  eggs,  which  may  breed  the  worms  often 
found  in  good  flour.  And  further  to  complete  this  principle,  so  as  to  dry  the  meal  more 
effectually,  and  to  cause  the  flour  to  keep  sweet  a  longer  space  of  time,  I  mean  to  increase 
the  heat  of  the  meal,  as  it  falls  ground  from  the  mill-stones,  by  application  of  heated  air ;  that 
^  is  to  say,  to  kiln-dry  the  meal  as  it  is  ground,  instead  of  kUn-drying  the  grain,  as  usual. 
The  flour  will  be  fairer  and  better  than  if  made  from  kiln-dried  grain,  the  skin  of  which  is 
made  so  brittle  that  it  pulverizes  and  mixes  with  the  flour.  This  principle  I  apply  by 
various  machines  which  I  have  invented,  constructed,  and  adapted  to  the  purposes  hereafter 
specified,  numbered  1,  2,  3,  4,  5. 

My  second  principle  is  to  apply  the  power  that  moves  the  mill  or  other  principal  machine, 
to  work  my  machinery,  and  by  them  to  perform  various  operations  which  have  always  here- 
tofore been  performed  by  manual  force,  and  thus  greatly  to  lessen  the  expense  and  labor  of 
attending  milk  and  other  works. 

The  application  of  those  principles,  including  that  of  kiln-drying  the  meal,  during  the 
process  of  manufacture,  or  otherwise  to  the  improvement  of  the  process  of  manufacturing 
flonr,  and  for  other  purposes,  is  what  I  claim  as  my  invention  and  improvement  in  the  art, 
as  not  having  been  known  or  used  before  my  discovery,  knowing  well  that  the  principles 
once  applied  by  one  set  of  machinery,  to  produce  the  desired  effect,  others  may  be  contrived 
and  variously  constructed,  and  adapted  to  produce  like  effects  in  the  application  of  the  prin- 
ciples, but  perhaps  none  to  produce  the  desired  effect  more  completely  than  those  which  I 
have  invented  and  adapted  to  the  purposes,  and  which  are  hereinafter  specified. 

No.  I.  THE  ELEVATOR.  Its  use  is  to  elevate  any  grain,  granulated  or  pulverized 
substances.  Its  use  in  the  manufacture  of  flonr  or  meal  is  to  elevate  the  meal  from  the  mill- 
stones, in  small,  separate  parcels,  and  to  let  it  fall  through  the  air  on  the  cooling  floor  as  tut 
as  it  is  ground.  It  consists  of  an  endless  strap,  rope,  or  chain,  with  a  number  of  small 
buckets  attached  thereto,  set  to  revolve  around  two  pulleys ;  one  at  the  lowest,  and  the  other 
at  the  highest  point  between  which  the  substance  is  to  be  raised.  These  buckets  fill  as  they 
turn  under  the  lower,  and  empty  themselves  as  they  turn  over  the  upper  pulley.  The  whole 
is  inclosed  by  cases  of  boards,  to  prevent  waste. 

No.  2.  THE  CONVEYOR.  Its  use  is  to  convey  any  grain,  granulated  or  pulverized  sub- 
stances, in  a  horizontal,  ascending  or  descending  direction.  Its  use  in  the  progress  of  the  art 
of  manufacturing  flour,  is  to  convey  the  meal  from  the  mill-stones,  as  it  is  ground,  to  the  ele- 
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TEtor,  to  be  raised,  and  to  keep  the  meal  in  constant  motion,  exposing  it  to  the  action  of  the 
ut\  also  in  some  cases  to  conrej  the  meal  from  the  elevator  to  the  bolting-hopper,  and  to 
cool  and  dry  it  fit  for  bolting,  instead  of  the  hopper-boy.  No.  3 ;  also  to  mix  the  floar  after  it 
is  bolted ;  also  to  conrey  the  grain  from  one  machine  to  another,  and,  in  this  operation,  to 
rab  the  imparities  off  the  grain.  It  consists  of  an  endless  screw,  set  to  reTolre  in  a  tnbe,  or 
Motion  of  a  tube,  recdying  the  substance  to  be  moved  at  one  end,  and  delivering  it  at  the 
other  end ;  but  for  the  purpose  of  conveying  floar  or  meal,  I  construct  it  as  follows :  instead 
of  making  it  a  continued  spiral,  which  forms  an  endless  screw,  I  set  small  boards,  called 
flights,  at  an  angle  crossing  the  spiral  line ;  these  flights  operate  like  so  many  ploughs,  fol- 
lowing each  other,  moving  the  meal  from  one  end  of  the  tube  to  the  other  with  a  continued 
motion,  turning  and  exposing  it  to  the  action  of  tha  air,  to  be  cooled  and  dried.  Sometimes 
I  set  some  of  the  flights  to  more  broadside  foremost,  to  lift  the  meal  from  one  side  to  fall 
on  the  other,  to  expose  it  to  the  air  more  effectually. 

No.  3.  THE  HOPFEB-BOY.  Its  use  is  to  spread  any  grain,  granukted  or  pulverized 
substances,  over  a  floor  or  even  surface,  to  stir  it  and  expose  it  to  the  air  to  dry  and  cool  it, 
when  necessary,  and  at  the  same  time  to  gather  it  from  the  circumference  of  the  circle  it 
describes,  to  or  near  the  centre,  or  to  spread  it  from  the  centre  to  the  drcumference,  and 
leave  it  in  the  place  where  we  wish  it  to  be  delivered,  when  sufficiently  operated  on.  Its  use 
in  the  process  of  manufacturing  flour,  is  to  spread  the  meal  as  fast  as  it  falls  from  the  ele- 
vator over  the  cooling  floor,  on  the  area  of  a  circle  of  from  eight  to  sixteen  feet,  more  or  less, 
in  diameter,  according  to  the  work  of  the  mill,  to  stir  and  turn  it  continually,  and  to  expose 
it  to  the  action  of  the  air  to  be  dried  and  cooled,  and  to  gather  it  into  the  bolting-hoppers, 
and  to  attend  the  same  regularly.  It  consists  of  an  upright  shaft,  made  roand  at  the  lower 
end,  about  two  thirds  of  its  length,  and  set  to  revolve  on  a  pivot  in  the  centre  of  the  cooling 
floor  \  through  this  shaft,  say  five  feet  from  the  floor,  is  put  a  piece  called  the  leader,  and  the ' 
lower  end  of  the  shaft  passes  very  loosely  through  a  round  hole  in  the  centre  of  another 
piece  called  the  arms,  say  from  eight  to  sixteen  feet  in  length;  this  last  piece,  revolving  hori- 
lontally,  describes  the  circle  of  the  cooling  floor,  and  is  led  roand  by  a  cord,  the  two  ends 
of  which  are  attached  to  the  two  ends  of  the  arms,  and  passing  through  a  hole  at  each  end 
of  the  leader,  so  that  the  cord  will  reeve  to  pull  each  end  of  the  arms  equally.  The  weight 
of  the  arms  is  nearly  balanced,  by  a  weight  hung  to  a  cord,  which  is  attached  to  the  arms, 
and  passes  over  a  pulley  near  to  the  upper  end  of  the  upright  shaft,  to  cause  the  arms  to 
play  lightly,  pressing  with  only  part  of  their  weight  on  the  meal  that  may  be  under  it.  The 
foremost  edges  of  the  arms  are  sloped  upwards,  to  caose  them  to  rise  over  and  keep  on  the 
surface  of  the  meal  as  the  quantity  increases ;  and  if  it  be  used  separately  and  unconnected 
with  the  elevator,  the  meal  may  be  thrown  with  shovels  within  its  reach,  while  in  motion, 
and  it  will  spread  it  level,  and  rise  over  it  until  the  heap  be  four  feet  high  or  more,  which  it 
will  gather  into  the  hoppers,  always  taking  from  the  surface,  after  turning  it  to  the  air  a 
great  number  of  times.  The  underside  of  these  arms  are  set  with  little  inclining  boards, 
called  flights,  about  four  inches  apart  next  the  centre,  and  gradually  closing  to  about  two 
inches  next  the  extremities,  the  flights  of  the  one  arm  to  track  between  those  of  the  other, 
they  operate  like  ploughs,  and  at  every  revolution  of  the  machine  they  give  the  meal  two 
tarns  towards  the  centre  of  the  circle,  near  to  which  are  generally  the  bolting-hoppers.  At 
each  extremity  of  the  arms,  there  is  a  little  board  attached  to  the  hindmost  edge  of  the  arm, 
to  move  side. foremost ;  these  are  called  sweepers ;  their  use  is  to  receive  the  meal  as  it  falls 
from  the  elevator,  and  trail  it  round  the  circle  described  by  the  arms,  that  the  flights  may 
gather  it  towards  the  centre  from  every  part  of  the  circle ;  without  these,  this  machine  would 
not  spread  the  meal  over  the  whole  area  of  the  circle  described  by  the  arms.  Other  sweepers 
are  attached  to  that  part  of  the  arms  which  pass  over  the  bolting-hoppers,  to  sweep  the  meal 
into  them. 

But  if  the  bolting-hoppers  be  near  a  wall  and  not  in  the  centre  of  the  cooling  floor,  then 
in  this  case  the  extremity  of  the  arms  are  made  to  pass  over  them,  and  the  meal  from  the 
elevator  let  fall  near  the  centre  of  the  machine,  and  the  flights  are  reversed  to  turn  the  meal 
from  the  centre  towards  the  circumfecenoe,  and  the  sweepers  will  sweep  it  into  the  hoppers. 
Thus  this  machine  receives  the  meal  as  it  falls  from  the  elevator  on  the  cooling  floor,  spreads 
it  over  the  floor,  turns  it  twice  over  at  every  revolution,  stirs  and  keeps  it  in  continual  mo- 

VOL.  IV.  23 


266         SUPREME   COURT  OF  THE  UNITED  STATES. 

Etbzib  v.  Eaton.    8  W. 

tion,  and  gathers  it  at  the  same  operation  into  the  bolting-hoppers,  and  attends  them  regn- 
larly.  If  the  bolthig-reels  are  stopped,  this  machine  spreads  the  meal  and  rises  over  it, 
receiving  under  it  from  one,  two,  to  three  hundred  bushels  of  meal,  until  the  bolts  are  set  in 
motion  again,  when  it  gathers  the  meal  into  the  hoppers,  and  as  the  heap  diminishes,  it  fol- 
lows it  down  until  all  is  bolted.  I  claim  as  my  invention,  the  peculiar  properties  or  principles 
which  this  machine  possesses,  namely,  the  spreading,  turning,  and  gathering  the  meal  at  one 
operation,  and  the  rising  and  lowering  of  its  arms  by  its  motion,  to  acconmiodate  itself  to 
any  quantity  of  meal  it  has  to  operate  on. 

No.  4.  THE  DRILL.  Its  use  is  to  move  any  grain,  granulated  or  pulverized  substance, 
from  one  place  to  another.  It  consists,  like  the  elevator,  of  an  endless  strap,  rope,  or  chain, 
&c,  with  little  raises  instead  of  buckets,  (the  whole  cased  with  boards  to  prevent  waste,) 
revolving  round  two  pulleys  or  rollers.  Its  use  in  the  process  of  the  manufacture  of  flour, 
is  to  draw  or  rake  the  grain  or  meal  finom  one  part  of  the  mill  to  another.  It  receives  it  at 
one  pulley,  and  delivers  it  at  the  other,  in  a  horizontal,  ascending  or  descending  direction, 
and  in  some  cases  may  be  more  conveniently  applied  for  that  purpose  than  the  conveyor.  I 
claim  the  exclusive  right  to  the  principles,  and  to  all  the  madiines  above  specified,  and  for 
all  the  uses  and  purposes  specified,  as  not  having  been  heretofore  known  or  used  before  I 
discovered  them.  They  may  all  be  united  and  combined  in  one  flour  mill,  to  produce  my 
improvement  on  the  art  of  manufacturing  flour  complete,  or  they  may  be  used  separately 
for  any  purpose  specified  and  allotted  to  them,  or  to  produce  my  improvement,  in  part, 
according  to  the  circumstances  of  the  case. 

No.  5.  THE  KILN-DBIEB.  To  kiln-dry  the  meal  after  it  is  ground,  and  during  the 
operation  of  the  process  of  manufacturing  flour,  I  take  a  close  stove  of  any  common  form, 
and  inclose  it  with  a  wall  made  of  the  best  non-conductor  of  heat,  leaving  a  small  space 
between  the  stove  and  the  wall,  to  admit  air  to  be  heated  in  its  passage  through  this  space. 
I  set  this  stove  below  the  conveyor,  that  conveys  the  meal  from  the  mill-stones  as  ground, 
into  the  elevator,  and  I  connect  the  space  between  the  stove  and  the  waU  to  the  conveyor 
tube  by  a  pipe  entering  near  the  elevator,  and  I  cover  the  conveyor  close,  and  set  a  tube  to 
rise  from  Uie  end  of  the  conveyor  tube  near  the  mill-stones,  for  the  heated  air  to  ascend  and 
escape  as  up  a  chimney.  I  make  fire  in  the  stove,  and  admit  air  at  the  bottom  of  the  space 
between  it  and  the  wall  around  it,  to  be  heated  and  pass  along  the  conveyor  tube,  meeting 
the  meal,  which  will  be  heated  by  the  hot  air ;  and  the  superfluous  moisture  will  be  more 
powerfully  repelled  and  thrown  off,  and  the  meal  will  be  dried  and  cooled  as  it  passes  through 
the  operation  of  the  elevator  and  hopper-boy.  The  flour  will  be  fairer  than  if  the  grain 
had  been  kiln-dried,  and  it  will  keep  longer  sweet  than  flour  not  kiln-dried.  I  set  all  my 
machines  in  motion  by  the  common  means  of  cog  and  round  tooth,  and  pinion  straps, 
ropes,  or  chains,  well  known  to  every  millwright 

Arrangement  and  Connection  of  the  several  Machinea,  so  as  to  apply  my  Principles  to  produce  my 

Improvements  complete. 

I  fix  a  spout  through  the  wall  of  the  mill,  for  the  grain  to  be  emptied  into  from  the  wag- 
oner's bag,  to  run  into  a  box  hung  at  the  end  of  a  scale-beam,  to  weigh  a  wagon-load  at  a 
dranght.  From  this  box  it  descends  into  the  grain  elevator,  which  raises  it  to  a  granary 
over  the  cleaning  machines,  and,  as  it  passes  through  them,  it  may  bo  direct«d  into  the  same 
elevator  to  ascend  to  be  cleaned  a  second  time,  and  then  descends  into  a  granary,  over  the 
hopper  of  the  mill-stones  to  supply  them  regularly,  and,  as  ground,  it  falls  from  the  several 
pair  of  mill-stones  into  the  conveyor?,  where  it  is  dried  by  the  heated  air  of  the  kiln-drier, 
and  is  conveyed  into  the  meal  elevator,  to  be  raised  and  dropped  on  the  cooling  floor,  within 
reach  of  the  hopper-boy,  which  receives  and  spreads  it  over  the  whole  area  of  the  circle 
which  it  describes,  stirring  and  tuning  it  continually,  and  gathering  it  into  the  bolting-hop- 
pers, which  it  attends  regularly.  That  part  of  the  flour  which  is  not  sufficiently  bolted  by 
the  first  operation,  is  conveyed  by  a  conveyor  or  drill,  into  the  elevator,  to  ascend  with  the 
meal  to  be  bolted  over  again,  and  that  of  the  meal  which  has  not  been  sufficiently  ground 
at  the  first  operation,  is  conveyed  by  a  conveyor  or  drill,  and  let  run  into  the  eye  of  the 
mill-stone  to  be  ground  over. 

Thus  the  whole  of  the  operation  which  used  to  be  performed  by  manual  labor,  is,  from 
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the  time  the  wheat  is  emptied  from  the  wagoner's  bag,  or  from  the  ship's  measure,  until  it 
enters  the  bolts,  and  the  manafactnre  be  completed  in  the  most  perfect  manner,  performed 
by  the  machinery  moyed  by  the  power  which  moves  the  mill,  and  this  machinery  keeps 
the  meal  in  constant  motion  during  the  whole  process,  drying  and  cooling  it  more  completely, 
avoiding  all  danger  from  fermentation,  and  preventing  insects  from  depositing  their  eggs, 
and  performing  all  the  operations  of  grinding  and  bolting  to  much  greater  perfectionj 
making  the  greatest  possible  quantity  of  the  best  quality  of  floor  out  of  the  grain,  saving 
much  time  and  labor  and  expense  to  the  miller,  and  preventing  mach  from  being  wasted  by 
the  motion  of  the  machines  being  so  slow  as  to  caose  none  of  the  flonr  to  rise  in  the  form 
of  dual,  and  be  carried  away  by  the  air,  and  the  cases  of  the  machines  being  made  dose, 
prevents  any  from  being  lost." 

OLIVER  EVANS. 

Witnesses  i^""'*^^^-^"^*^' 
( Jo.  Qales,  Jun. 

Washingion  County,  District  of  Columbia,  viz:^^ 

This  4th  day  of  November,  1807,  personally  appeared  before  me,  a  justice  of  the  peace  ixi 
and  for  said  connty,  Oliver  Evans,  who,  being  duly  affirmed  according  to  law,  declares  that 
he  is  a  citizen  of  the  United  States,  and  that  his  usual  place  of  residence  is  in  the  city  of 
Philadelphia,  and  that  he  verily  believes  that  he  is  the  true  and  original  inventor  of  the 
improvements  herein  above  specified,  for  which  he  solicits  a  patent. 

OLIVER  EVANS. 
Affirmed  before  me, 

SAM.  H.  SMITR 

C  J.  LigersoU  and  Harper j  for  the  plaintiff  in  error. 

Hbpkinscm  and  Sergecmty  contriL 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  [  *  503  ] 

In  this  case  exceptions  were  taken  in  the  circuit  court,  by 
the  counsel  for  the  plaintiff  in  error. 

1.  To  the  opinion  of  the  court,  in  admitting  testimony  offered  by 
the  defendant  in  that  court 

2.  To  its  opinion  in  rejecting  testimony  offered  by  the  plaintiff  in 
that  court 

3.  To  the  charge  delivered  by  the  judge  to  the  jury. 

Under  the  6th  section  of  the  act  for  the  promotion  of  useful  arts, 
and  to  repeal  the  act  heretofore  made  for  that  purpose,  the  defendant 
pleaded  the  general  issue,  and  gave  notice  that  he  would  prove  at 
the  trial,  that  the  improved  hopper-boy,  for  the  use  of  which,  without 
license,  this  suit  was  instituted,  had  been  used  previous  to  the  alleged 
invention  of  the  said  Evans,  in  several  places,  (which  were  specified 
in  the  notice,)  or  in  some  of  them,  and  also  at  sundry  other  places  in 
Pennsylvania,  Maryland,  and  elsewhere  in  the  United  States."  Hav- 
ing given  evidence  as  to  some  of  the  places  specified  in  the  notice, 
the  defendant  offered  evidence  as  to  some  other  places  not  specified. 
This  evidence  was  objected  to  by  the  plaintiff,  but  admitted  by  the 
court;  to  which  admission  the  plaintiff's  counsel  excepted. 
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The  .6th  section  of  the  act  appears  to  be  drawn  on  the  idea,  that 
the  defendant  would  not  be  at  Ubeity  to  contest  the  validity  of  the 
patent  on  the   general  issue.     It  therefore  intends  to  relieve  the 

defendant  from  the  difficulties  of  pleading,  when  it  allows 
[  •  504  ]  him  to  give  in  •  evidence  matter  which  does  affect  the, 

patent.  But  the  notice  is  directed  for  the  security  of  the 
plaintiff,  and  to  protect  him  against  that  surprise  to  which  he  might 
be  exposed  from  an  unfair  use  of  this  privilege.  Reasoning  merely 
on  the  words  directing  this  notice,  it  might  be  difficult  to  define,  with 
absolute  precision,  what  it  ought  to  include,  and  what  it  might  omit 
There  are,  however,  circumstances  in  the  act  which  may  have  some 
influence  on  this  point  It  has  been  ahready  observed,  that  the 
notice  is  substituted  for  a  special  plea ;  it  is  further  to  be  observed, 
that  it  is  a  substitute  to  which  the  defendant  is  not  obliged  to  resort 
The  notice  is  to  be  given  only  when  it  is  intended  to  offer  the  special 
matter  in  evidence  on  the  general  issue.  The  defendant  is  not 
obliged  to  pursue  this  course.  He  may  still  plead  specially,  and  then 
the  plea  is  the  only  notice  which  the  plaintiff  can  claim.  If,  then,  the 
defendant  may  give  in  evidence  on  a  special  plea,  the  prior  use  of 
the  machine  at  places  not  specified  in  his  plea,  it  would  seem  to 
follow  that  he  may  give  in  evidence  its  use  at  places  not  specified  in 
his  notice.  It  is  not  believed  that  a  plea  would  be  defective,  which 
did  not  state  the  mills  in  which  the  machinery  alleged  to  be  previously 
used  was  placed 

But  there  is  still  another  view  of  this  subject,  which  deserves  to  be 
considered.  The  section  which  directs  this  notice,  also  directs  that 
if  the  special  matter  in  the  section  stated  be  proved,  <^  judgment  shall 
be  rendered  for  the  defendant,  with  costs,  and  the  patent  shall  be 

declared  void."  The  notice  might  be  intended  not  only 
I  •  505  ]i  for  the  information  of  the  plaintiff,  *  but  for  the  purpose  of 

spreading  on  the  record  the  cause  for  which  the  patent  was 
avoided  This  object  is  accomplished  by  a  notice  which  specifies  the 
particular  matter  to  be  proved.  The  ordinary  powers  of  the  court 
are  sufficient  to  prevent,  and  will,  undoubtedly,  be  so  exercised,  as  to 
prevent,  the  patentee  from  being  injured  by  the  surprise. 

This  testimony  having  been  admitted,  the  plaintiff  offered  to  prove 
that  the  persons,  of  whose  prior  use  of  the  improved  hopper-boy  the 
defendant  had  given  testimony,  had  paid  the  plaintiff  for  licenses  to 
use  his  improved  hopper-boy  in  their  mills  since  his  patent  This 
testimony  was  rejected  by  the  court,  on  the  motion  of  the  defendant; 
and  to  this  opinion  of  the  court,  also,  the  plaintiff  excepted. 

The  testimony  offered  by  the  plaintiff  was  entitled  to  very  little 
weight,  but  ought  not  to  have  been  absolutely  rejected.     Connected 
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with  other  testimony,  and  under  some  circumstances,  even  the 
opinion  of  a  party  may  be  worth  something.  It  is,  therefore,  in  such 
a  case  as  this,  deemed  more  safe  to  permit  it  to  go  to  the  jury,  sub- 
ject, as  all  testimony  isy'^to  the  animadversion  of  the  court,  than 
entirely  to  exclude  it. 

We  come  next  to  consider  the  charge  delivered  to  the  jury. 

The  errors  alleged  in  this  charge  may  be  considered  under  two 
heads :  — 

1.  In  construing  the  patent  to  be  solely  for  the  general  result 
produced  by  the  combination  of  all  the  machinery,  and  not  for  the 
several  improved  machines,  as  well  as  for  the  general  result 

2.  That  the  jury  must  find  for  the  defendant,  if  they 

•  should  be  of  opinion  that  the  hopper-boy  was  in  use  prior  [  *  506  ] 
to  the  invention  of  the  improvement  thereon   by  Oliver 
Evans. 

The  construction  of  the  patent  must  certainly  depend  on  the  words 
of  the  instrument.  But  where,  as  in  this  case,  the  words  are  ambigu- 
ous, there  may  be  circumstances  which  ought  to  have  great  influence 
in  expounding  them.  The  intention  of  the  parties,  if  that  intention 
can  be  collected  from  sources  whiieh  the  principles  of  law  permit  us 
to  explore,  are  entitied  to  great  consideration.  But  before  we  pro- 
ceed to  this  investigation,  it  may  not  be  improper  to  notice  the  extent 
of  the  authority  under  which  this  grant  was  issued. 

The  authority  of  the  executive  to  make  this  grant,  is  derived  from 
the  general  patent  law,  and  from  the  act  for  the  relief  of  Oliver 
Evans.  On  the  general  patent  law  alone,  a  doubt  might  well  arise, 
whether  improvements  on  different  machines  could  regularly  be  com- 
prehended in  the  same  patent,  so  as  to  give  a  right  to  the  exclusive 
use  of  the  several  machines  separately,  as  well  as  a  right  to  the 
exclusive  use  of  those  machines  in  combination.  And  if  such  a 
patent  would  be  irregular,  it  would  certainly  furnish  an  argument  of 
no  inconsiderable  weight  against  the  construction.  But  the  ''act 
for  the  relief  of  Oliver  Evans  "  entirely  removes  this  doubt.  That 
act  authorizes  the  secretary  of  state  to  issue  a  patent,  granting  to 
the  said  Oliver  Evans  the  full  and  exclusive  right,  in  his  invention, 
discovery,  and  improvements  in  the  art  of  manufacturing 
flour,  and  in  the  several  machines  *  which  he  has  invented,  [  *  507  ] 
discovered,  improved,  and  applied  to  that  purpose. 

Of  the  authority,  then,  to  make  this  patent  coextensive  with  the 
construction  for  which  the  plaintiff^'s  counsel  contends,  there  can  be 
no  doubt 

The  next  object  of  inquiry  is,  the  intention  of  the  parties,  so  far 
as  it  may  be  collected  from  sources  to  which  it  is  allowable  to  resort 

23* 
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The  parties  are  the  government,  acting  by  its  agents,  and  Oliver 
Evans. 

The  intention  of  the  government  may  be  collected  from  the  "  act 
for  the  relief  of  Oliver  Evans."  That  act  not  only  confers  the  author- 
ity to  issae  the  grant,  but  expresses  the  intention  of  the  legislature 
respecting  its  extent.  It  may  fairly  be  inferred  from  it,  that  the 
legislature  intended  the  patent  to  include  both  the  general  result,  and 
the  particular  improved  machines,  if  such  should  be  the  v^ish  of  the 
applicant  That  the  executive  officer  intended  to  make  the  patent 
coextensive  with  the  application  of  Oliver  Evans,  and  with  the  special 
act,  is  to  be  inferred  from  the  reference  to  both  in  the  patent  itself. 
If,  therefore,  it  shall  be  satisfactorily  shown  from  his  application,  to 
have  been  the  intention  of  Oliver  Evans  to  obtain  a  patent  including 
both  objects,  that  must  be  presumed  to  have  been  also  the  intention 
of  the  grantor. 

The  first  evidence  of  the  intention  of  Oliver  Evans  is  furnished  by 
the  act  for  his  relief.  The  fair  presumption  is,  that  it  conforms  to 
his  wishes ;  at  least,  that  it  does  not  transcend  them. 

The  second,  is  his  petition  to  the  secretary  of  state, 

[  •  508  ]  •  which    speaks  of   his  having  discovered  certain   useful 

improvements,  and  prays  a  patent  for  them,  "  agreeably  to 

the  act  of  congress,  entitled  an  act  for  the  relief  of  Oliver  Evans." 

This  application  is  for  a  patent  coextensive  with  the  act. 

This  intention  is  further  manifested  by  his  specification.  It  is  not 
to  be  denied,  that  a  part  of  this  specification  would  indicate  an 
intention  to  consider  the  combined  operation  of  all  his  machinery  as 
a  single  improvement,  for  which  he  solicited  a  patent  But  the 
whole  taken  together  will  not  admit  of  this  exposition.  The  several 
machines  are  described  with  that  distinctness  which  would  be  used 
by  a  person  intending  to  obtain  a  patent  for  each.  In  his  number  4, 
which  contains  the  specification  of  the  drill,  he  asserts  his  claim,  in 
terms,  to  the  principles,  and  to  all  the  machines  he  had  specified,  and 
adds,  "  they  may  be  aU  united  and  combined  in  one  flour-mill  to 
produce  my  improvement  in  the  art  of  manufacturing  flour  complete, 
or  they  may  be  used  separately  for  any  of  the  purposes  specified  and 
allotted  to  them,  or  to  produce  my  improvement  in  part,  according 
to  the  circumstances  of  the  case." 

Being  entitled  by  law  to  a  patent  for  all  and  each  of  his 
discoveries;  considering  himself,  as  he  avers  in  his  specification 
and  affirmation,  as  the  inventor  of  each  of  these  improvements ; 
understanding,  as  he  declares  he  did,  that  they  might  be  used  to- 
gether so  as  to  produce  his  improvement  complete,  or  separately,  so 
as  to  produce  it  in  part ;  nothing  can  be  more  improbable,  than  that 
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Oliver  Evans  intended  to  obtain  a  patent  solely  for  their 
combined  operation.     His  *  affirmation,  which  is  annexed  [*509] 
to  his  specification^  confirms  this  reasoning.     To  the  de- 
claration that  he  is  the  inventor  of  these  improvements,  he  adds, 
^  for  which  he  solicits  a  patent" 

With  this  conviction  of  the  intention  with  which  it  was  framed, 
the  instrument  is  to  be  examined. 

The  patent  begins  with  a  recital,  that  Oliver  Evans  had  alleged 
himself  to  be  the  inventor  of  a  new  and  useful  improvement  in  the  art 
of  manufacturing  flour,  &c,  by  the  means  of  several  machines,  for  a 
description  of  which  reference  is  made  to  his  specification. 

It  will  not  be  denied,  that  if  the  allegation  of  Oliver  Evans  was 
necessarily  to  be  understood  as  conforming  to  this  recital,  if  our 
knowledge  of  it  was  to  be  derived  entirely  firom  this  source,  the  fair 
construction  would  be,  that  his  application  was  singly  for  the  exclu- 
sive right  to  that  improvement  which  was  produced  by  the  combined 
operation  of  his  machinery.  But  in  construing  these  terms,  the 
court  is  not  confined  to  their  most  obvious  import  The  allegation 
made  by  Oliver  Evans,  and  here  intended  to  be  recited,  is  in  his 
petition  to  the  secretary  of  state.  That  petition  is  embodied  in,  and 
becomes  a  part  of  the  patent  It  explains  itself,  and  controls  the 
words  of  reference  to  it  His  allegation  is,  not  <'  that  he  has  invented 
a  new  and  useful  improvement,"  but  that  he  has  discovered  certain 
useful  improvements.  The  words  used  by  the  department  of  State 
in  reciting  this  allegation,  must  then  be  expounded  by  the  allegation 
itself,  which  is  made  a  part  of  the  patent 

The  recital  proceeds,  "  which  improvement  has  not  been 
known,"  &c.  These  words  refer  clearly  to  •the  improve-  [  •SIOJ 
ment  first  mentioned  and  alleged  in  the  petition  of  Oliver 
Evans,  and  are  of  course  to  be  controUed  in  like  manner  with  the 
antecedent  words,  by  that  petition.  This  part  of  the  recital  is  con- 
cluded by  adding,  that  OUver  Evans  has  affirmed,  that  he  does  verily 
believe  himself  to  be  the  true  inventor  or  discoverer  of  the  said 
improvement. 

But  the  affirmation  of  Oliver  Evans,  like  his  petition,  is  embodied 
in  the  grant,  and  must,  of  course,  expound  the  recital  of  it  That 
affirmation  is,  that  he  does  verily  believe  himself  to  be  the  true  and 
original  inventor  of  the  improvements  contained  in  his  specification. 

la  every  instance,  then,  in  which  the  word  improvement  is  used  in 
the  singular  number,  throughout  the  part  of  the  recital  of  this  patent, 
it  is  used  in  reference  to  a  paper  contained  in  the  body  of  the  patent, 
which  corrects  the  term,  and  shows  it  to  be  inaccurate. 

The   patent,  still,  by  way  of  recital,  proceeds  to  add,    ^  and 
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agreeably  to  the  act  of  congress  entitled  <  an  act  for  the  relief  of 
Oliver  Evans,'  which  authorizes  the  secretary  of  state  to  secure  to 
him,  by  patent,  the  exclusive  right  to  the  use  of  sudi  improvement 
in  the  art  of  manufacturing  flour  and  meal,  and  in  the  several 
machines,  which  he  has  discovered,  improved,  and  applied  to  that 
purpose ;  he  has  paid  into  the  treasury,  &c.,  and  presented  a  petition 
to  the  secretary  of  state,  signifying  a  desire  of  obtaining  an  exclusive 
property  in  the  said  improvement,  and  praying  that  a  patent  may  be 

granted  for  that  purpose." 
[  *  511  1      •  To  what  do  the  words  "  said  improvement "  relate  ?  The 

answer  which  has  been  given  at  the  bar  is  entirely  correct. 
To  the  improvement  mentioned  in  the  statute  and  in  the  petition,  to 
both  of  which  direct  reference  is  made.  But  in  the  statute,  and  in 
the  petition,  the  word  used  is  "  improvements,"  in  the  plural.  The 
patent,  therefore,  obviously  affixed  to  the  word  improvement,  in  the 
singular,  the  same  sense  in  which  the  plural  is  employed,  both  in  the 
statute  and  in  the  petition.  We  are  compelled,  from  the  whole  con- 
text, so  to  construe  the  word  in  every  place  in  which  it  is  used  in  the 
recital,  because  it  is  constantly  employed  with  express  reference  to 
thie  act  of  congress,  or  to  some  document  embodied  in  the  patent,  in 
each  of  which  the  plural  is  used. 

When,  then,  the  words  <<  said  improvement "  are  used  as  a  term 
of  grant,  they  refer  to  the  words  of  the  recital,  which  have  been 
already  noticed,  and  must  be  construed  in  the  same  sense.  This 
construction  is  rendered  the  more  necessary  by  the  subsequent  words, 
which  refer  for  a  description  of  the  improvement  to  the  schedule. 
It  also  derives  some  weight  from  the  words  "  according  to  law," 
which  are  annexed  to  the  words  of  grant  These  words  can  refer 
only  to  the  general  patent  law,  and  to  the  "  act  for  the  relief  of 
Oliver  Evans."  These  acts,  taken  together,  seem  to  require  that  the 
patent  should  conform  to  the  specification,  affirmation,  and  petition 
of  the  applicant. 

It  would  seem  as  if  the  claim  of  Oliver  Evans  was  rested  at  the 

circuit  court,  on  the  principle,  that  a  grant  for  an  improve- 
[  •  512  ]  ment  by  the  combined  operation  *  of  all  the  machinery, 

necessarily  included  a  right  to  the  distinct  operation  of  each 
part,  inasmuch  as  the  whole  comprehends  all  its  parts.     After  very  • 
properly  rejecting  this  idea,  the  judge  appears  to  have  considered  the » 
department  of  state,  and  the  patentee,  as  having  proceeded  upon 
it  in  making  out  this  patent.     He  supposed  the  intention  to  be,  to 
convey  the  exclusive  right  in  the  parts  as  well  as  in  the  whole,  by  a 
grant  of  the  whole  ;  but  as  the  means  used  are  in  law  incompetent ' 
to  produce  the  effect,  he  construed  the  grant  according  to  his  opinion 
of  its  legal  operation. 
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There  is  great  reason  in  this  view  of  the  case,  and  this  court  has 
not  discarded  it  without  hesitation*  But  as  the  grant,  with  the 
various  documents  which  form  a  part  of  it,  would  be  contradic* 
tory  to  itself;  as  these  apparent  contradictions  are  all  reconciled  by 
considering  the  word  '<  improvement "  to  be  in  the  plural  instead  of 
the  singular  number ;  as  it  is  apparent  that  this  construction  gives  to 
the  grant  its  full  effect,  and  that  the  opposite  construction  would 
essentially  defeat  it,  this  court  has,  after  much  consideration  and 
doubt,  determined  to  adopt  it,  as  the  sound  exposition  of  the  instru- 
ment. 

The  second  error  alleged  in  the  charge,  is  in  directing  the  jury  to 
find  for  the  defendant,  if  they  should  be  of  opinion  that  the  hopper<* 
boy  was  in  use  prior  to  the  improvement  alleged  to  be  made  thereon 
by  Oliver  Evans. 

This  part  of  the  charge  seems  to  be  founded  on  the  opinion,  that 
if  the  patent  is  to  be  considered  as  a  grant  of  the  exclusive 
use  of  distinct  improvements,  *  it  is  a  grant  for  the  hopper*  [  *  513  ] 
boy  itself,  and  not  for  an  improvement  on  the  hopper-boy. 

The  counsel  for  the  plaintiff  contends,  that  this  part  of  the  charge 
is  erroneous,  because,  by  the  ^  act  for  the  relief  of  Oliver  Evans," 
congress  has  itself  decided  that  he  is  the  inventor  of  the  machines 
for  which  he  solicited  a  patent,  and  has  not  left  that  point  open  to 
judicial  inquiry. 

This  court  is  not  of  that  opinion.  Without  inquuring  whether 
congress,  in  the  exercise  of  its  power  "  to  secure  for  limited  times,  to 
authors  and  inventors,  the  exclusive  right  to  their  respective  writings 
and  discoveries,"  may  decide  the  fact  that  an  individual  is  an  author 
or  inventor,  the  court  can  never  presume  congress  to  have  decided 
that  question  in  a  general  act,  the  words  of  which  do  not  render  such 
a  construction  unavoidable.  The  words  of  this  act  do  not  require 
this  construction.  They  do  not  grant  to  Oliver  Evans  the  exclusive 
right  to  use  certain  specified  machines;  but  the  exclusive  right  to  use 
his  invention,  discovery,  and  improvements ;  leaving  the  question  of 
invention  and  improvement  open  to  investigation,  under  the  general 
patent  law. 

The  plaintiff  has  also  contended,  that  it  is  not  necessary  for  the 
patentee  to  show  himself  to  be  the  first  inventor  or  discoverer.  That 
the  law  is  satisfied  by  his  having  invented  a  machine,  although  it 
may  have  been  previously  discovered  by  some  other  person. 

Without  a  critical  inquiry  into  the  accuracy  with  which  the  term 
invention  or  discovery  may  be  applied  to  any  other  than  the 
first  inventor,  the  court  *  considers  this  question  as  com-  [  *  514  ] 
pletely  decided  by  the  6th  section  of  the  (General  Patent 
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Act  That  dedares,  that  if  the  thing  was  not  originally  discovered 
by  the  patentee,  but  had  been  in  use,  or  had  been  described  in  some 
public  work,  anterior  to  the  supposed  discovery  of  the  patentee,  judg-^ 
ment  shall  be  rendered  for  the  defendant,  and  the  patent  dedared 
void. 

Admitting  the  words  <<  originally  discovered,"  to  be  explained  or 
limited  by  the  subsequent  words,  still,  if  the  thing  had  been  in  use, 
or  had  been  described  in  a  public  work,  anterior  to  the  supposed 
discovery,  the  patent  is  void.  It  may  be  that  the  patentee  had  no 
knowledge  of  this  previous  use  or  previous  description ;  still,  hia 
patent  is  void;  the  law  supposes  he  may  have  known  it;  and  the 
charge  of  the  judge,  which  must  be  taken  as  applicable  to  the  testi- 
mony, goes  no  further  than  the  law. 

The  real  inquiry  is,  does  the  patent  of  Oliver  Evans  comprehend 
more  than  he  has  discovered?  K  it  is  for  the  whole  hopper-boy,  the 
jury  has  found  that  this  machine  was  in  previous  use.  If  it  embraces 
only  his  improvement,  then  the  verdict  must  be  set  aside. 

The  difficulties  which  embarrass  this  inquiry  are  not  less  than  those 
which  were  involved  in  the  first  point  Ambiguities  are  still  to  be 
explained,  and  contradictions  to  be  reconciled. 

The  patent  itself,  construed  without  reference  to  the  schedule  and 
other  documents  to  which  it  refers,  and  which  are  incorporated  in  it, 
would  be  a  grant  of  a  single  improvement ;  but  construed 
[  *  515  ]  with  those  *  documents,  it  has  been  determined  to  be  a  grant 
of  the  several  improvements  which  he  has  made  in  the  ma- 
chines enumerated  in  his  specification.  But  the  grant  is  confined  to 
improvements.  There  is  no  expression  in  it  which  extends  to  the  whole 
of  any  one  of  the  machines  which  are  enumerated  in  his  specification 
or  petition.  The  difficulty  grows  out  of  the  complexity  and  ambiguity 
of  the  specification  and  petition.  His  schedule  states  his  first  princi- 
ple to  be  the  operation  of  his  machinery  on  the  meal,  from  its  being 
ground  until  it  is  bolted.  He  adds, "  this  principle  I  apply  by  various 
machines,  which  I  have  invented,  constructed,  and  adapted  to  the 
purposes  hereafter  specified." 

His  second  principle  is  the  application  of  the  power  that  moves 
the  mill  to  his  machinery. 

The  application  of  these  principles,  he  says,  to  manufacturing 
flour,  is  what  he  claims  as  his  invention  or  improvement  in  the  art. 

He  asserts  himself  to  be  the  inventor  of  the  machines,  and  claims 
the  application  of  these  principles,  to  the  improvement  of  the  pro- 
cess of  manufacturing  flour,  and  other  purposes,  as  his  invention  and 
improvement  in  the  art 

The  schedule  next  proceeds  to  describe  the  diflFerent  machines  as 
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improved,  so  as  to  include  in  the  description  the  whole  machine, 
without  distinguishing  his  improvement  from  the  machine  as  it 
existed  previous  thereto;  and  in  his  fourth  number,  he  says:  "  I  claim 
the  exclusive  right  to  the  principles,  and  to  all  the  machines  above 
specified,  and  for  all  the  uses  and  purposes  specified,  as  not  having 
been  heretofore  known  or  used  before  I  discovered  them." 

•  If  the  opinion  of  the  court  were  to  be  founded  on  the  [  *  516  ] 
schedule  alone,  it  would  be  difficult  to  deny  that  the  appli- 
cation of  Oliver  Evans  extended  to  all  the  machines  it  describes. 
But  the  schedule  is  to  be  considered  in  connection  with  the  other 
documents  incorporated  in  the  patent. 

The  affirmation  which  is  annexed  to  it  avers,  that  he  is  the  in- 
ventor, not  of  the  machines,  but  of  the  improvements  herein  above 
specified. 

In  his  petition,  he  states  himself  to  have  discovered  certain  useful 
improvements,  applicable  to  the  art  of  manufacturing  flour,  and 
prays  a  patent  for  the  same ;  that  is,  for  his  improvement,  agreeably 
to  the  act  of  congress  entitled  "an  act  for  the  relief  of  Oliver 
Evans."  After  stating  the  principles,  as  in  his  schedule,  he  adds, 
"  the  machinery  consists  of  an  improved  elevator,  an  improved  con- 
veyor, an  improved  hopper-boy,  an  improved  drill,  and  an  improved 
kiln-drier." 

Although,  in  his  specification,  he  claims  a  right  to  the  whole 
machine,  in  his  petition  he  only  asks  a  patent  for  the  improvements  in 
the  machine.  The  distinction  between  a  machine,  and  an  improve- 
ment on  a  machine,  or  an  improved  machine,  is  too  clear  for  them 
to  be  confounded  with  each  other. 

The  act  of  congress,  agreeably  to  which  Evans  petitions  for  a 
patent,  authorizes  the  secretary  of  state  to  issue  one,  for  his  improve- 
ments in  the  art  of  manufacturing  flour,  "and  in  the  several  machines 
which  he  has  invented,  discovered,  improved,  and  applied  to  the 
purpose." 

•  In  conformity  with  this  act,  this  schedule,  and  this  peti-  [  *  617  ] 
tion,  the  secretary  of  state  issues  his  patent,  which,  in  its 

terms,  embraces  only  improvements.  Taking  the  whole  together, 
the  court  is  of  opinion  that  the  patent  is  to  be  construed  as  a  grant 
of  the  general  result  of  the  whole  machinery,  and  of  the  improve- 
ment in  each  machine.  Great  doubt  existed  whether  the  words  of 
the  grant,  which  are  expressed  to  be  for  an  improvement  or  improve- 
ments only,  should  be  understood  as  purporting  to  be  a  patent  only 
for  improvements ;  or  should  be  so  far  controlled  by  the  specification 
and  petition,  as  to  be  considered  as  a  grant  for  the  machine  as 
improved,  or,  in  the  words  of  the  schedule   and  petition,  for  "  an 
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improved  elevator,  an  improved  conveyor,  an  improved  hopper-boy, 
an  improved  drill,  and  an  improved  kiln-drier."  The  majority  of  the 
court  came  at  length  to  the  opinion,  that  there  is  no  substantial 
difference,  as  they  are  used  in  this  grant,  whether  the  words  grant  a 
patent  for  an  improvement  on  a  machine,  or  a  patent  for  an  improved 
machine;  since  the  machine  itself,  without  the  improvement,  would 
not  be  an  improved  machine.  Although  I  did  not  concur  in  this 
opinion,  I  can  perceive  no  inconvenience  firom  the  construction. 

It  is,  then,  the  opinion  of  this  court,  that  Oliver  Evans  may  claimi 
under  his  patent,  the  exclusive  use  of  his  inventions  and  improve- 
ments in  the  art  of  manufacturing  flour  and  meal,  and  in  the  several 
machines  which  he  has  invented,  and  in  his  improvements 
[  •  618  ]  on  machines  previously  discovered.  *  In  all  cases  where  his 
claim  is  for  an  improvement  on  a  machine,  it  will  be  incum- 
bent on  him  to  show  the  extent  of  his  improvement,  so  that  a  person 
understanding  the  subject  may  comprehend  distinctly  in  what  it  con- 
sists. 

Some  doubts  have  been  entertained  respecting  the  jurisdiction  of 
the  courts  of  the  United  States,  as  both  the  plaintiff  and  defendant 
are  citizens  of  the  same  State.  The  5th  section  of  the  act  to  pro- 
mote the  progress  of  useful  arts,  which  gives  to  every  patentee  a  right 
to  sue  in  a  circuit  court  of  the  United  States,  in  case  his  rights 
be  violated,  is  repealed  by  the  3d  section  of  the  act  of  1800,  c.  25, 
which  gives  the  action  in  the  circuit  court  of  the  United  States, 
where  a  patent  is  granted  '<  pursuant "  to  that  act,  or  to  the  act  for 
the  promotion  of  useful  arts.  This  patent,  it  has  been  said,  is 
granted,  not  in  pursuance  of  either  of  those  acts,  but  in  pursuance  of 
the  act  "  for  the  relief  of  Oliver  Evans."  But  this  court  is  of  opinioui 
that  the  act  for  the  relief  of  Oliver  Evans  is  engraffced  on  the  general 
act  for  the  promotion  of  useful  arts,  and  that  the  patent  is  issued  in 
pursuance  of  both.  The  jurisdiction  of  the  court  is,  therefore, 
sustained. 

As  the  charge  delivered  in  the  circuit  court  to  the  jury  differs  in 
some  respects  from  this  opinion,  the  judgment  rendered  in  that  court 
is  reversed  and  annulled,  and  the  cause  remanded  to  the  circuit  court 
with  directions  to  award  a  venire  facias  de  novoy  and  to  proceed 
therein  according  to  law. 

Judgment  reversed. 

7  W.  356,  453 ;  6  H.  437 ;  14  H.  538. 
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Lenox  et  al  v.  Prout. 

SW.  520. 

If  the  indoner  of  a  piomissory  note  has  been  cfaaiged,  by  due  notice  of  the  default  of  the  /  ^  ^  -^     ^ 

maker,  the  holder  may  proceed  against  either  party  at  his  pleasure,  and  does  not  discharge  \^~^  ^ '   J . 

the  indoner,  by  not  issuing,  or  by  countermanding  an  execution  against  the  maker.  ^^  ^^^-  ^      ^ 

By  the  statute  of  Maryland  of  1763,  c.  23,  s.  8,  which  is  perhaps  only  declaratory  of  the 

common  law,  an  indoraer  has  a  right  to  pay  the  amount  of  the  note  or  bill  to  the  holder, 

and  obtain  an  assignment  of  the  holder's  judgment  against  the  maker. 
The  answer  of  a  defendant  in  chancery,  who  acted  as  agent  for  another  defendant,  denying 

the  making  of  an  agreement,  Is  evidence  for  the  principal. 

Appeal  from  a  decree  of  the  cireuit  court  for  the  District  of 
Columbia. 

The  facts  of  this  case  were  as  follows :  William  Prout,  the  plain- 
tiff in  the  court  below,  on  the  29th  of  July,  1812,  indorsed,  without 
any  consideration,  a  promissory  note  made  by  Lewis  Deblois,  in  his 
favor,  for  $4,400,  payable  in  thirty  days  after  date.  This  note  was 
discounted  by  the  defendants,  as  trustees  for  the  late  Bank  of  the 
tTnited  States,  for  the  accommodation  and  use  of  the  maker,  and  not 
being  paid,  an  action  was  brought  against  him,  and  another  against 
tiie  indorser,  in  the  name  of  the  trustees,  and  judgment  rendered 
therein  in  the  same  circuit  court,  in  the  term  of  December,  1813. 

In  the  April  following,  Prout,  fearful  of  Deblois's  failure, 
*  called  on  the  defendant  Davidson,  who  was  agent  of  the  [  *521  ] 
other  defendants,  and  requested  him  to  issue  a  fieri  fcuAas 
on  the  judgment  against  Deblois,  promising  to  show  the  marshal 
property  on  which  to  levy.  On  the  16th  of  April,  or  thereabouts, 
Davidson  directed  an  execution  of  that  kind,  to  issue,  and  Prout,  on 
being  apprized  thereof,  offered  to  point  out  to  the  marshal  property 
of  the  defendemt,  and  to  indemnify  him  for  taking  and  seUing  the 
same.  But  before  any  thing  further  was  done,  Davidson  counter- 
manded this  execution,  and  on  the  2d  of  May,  1814,  or  thereabouts, 
a  CO.  sa.  was  issued  against  Deblois  by  the  clerk,  through  mistake, 
and  without  any  order  of  Davidson  or  the  other  defendants.  This 
was  served  on  Deblois  on  the  10th  of  May,  who  afterwards  took  the 
benefit  of  the  insolvent  laws  in  force  within  the  District  of  Columbia^ 
the  effect  of  which  was  to  divide  all  his  property  among  his  creditors, 
whose  demands  were  very  considerable.  It  appears,  from  the  evi- 
dence, probable  that  if  the  ^ri  facias  had  been  prosecuted  to  effect, 
a  great  part  of  the  money  due  on  the  judgment  against  Deblois, 
which  had  been  recovered  on  the  note  indorsed  by  Prout,  would  have 
VOL.  IV.  24 
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been  radsed,  and  the  latter,  in  that  case,  would  have  had  to  pay  but 
a  small  sum  on  the  one  against  him.  But  as  matters  stood  little  or 
nothing  was  expected  from  the  estate  of  Deblois ;  and,  of  course,  no 
part  of  the  judgment  against  Prout  could  be  satisfied  in  that  way, 
but  the  whole  stiU  remained  due  and  unpaid.  / 

The  fieri  facias  appears  to  have  been  countermanded 
[  •  522  ]  •  the  day  after  it  was  received  by  the  marshal,  of  which 
Prout  had  notice  soon  after. 
On  these  facts,  the  circuit  court  decreed  that  the  appellants  should 
be  perpetually  enjoined  from  proceeding  at  law  on  the  judgment 
which  they  hsid  obtained  against  Prout,  and  that  they  should  also 
pay  him  Ids  costs  of  suit  to  be  taxed.  From  this  decree  the  defend- 
ants below  appealed  to  this  court 

Eey^  for  the  appellants. 

Jhnes  and  Law^  contra. 

[  •  525  ]  •  Livingston,  J.,  delivered  the  opinion  of  the  court,  and^ 
after  stating  the  facts,  proceeded  as  follows :  — 
The  only  ground  on  which  this  decree  can  be  sustained  is,  that 
the  countermand  by  Davidson  of  the  fieri  facias  which  had  issued  on 
the  judgment  against  Deblois,  absolved  the  complainant  from  all 
liability  on  the  one  which  had  been  recovered  against  him  on  the 
same  note ;  and  this  has  been  likened  to  certain  cases  between  prin- 
cipals and  sureties,  but  it  does  not  fall  within  any  of  the  rules  which 
it  has  been  thought  proper  to  adopt  for  the  protection  of  the  latter* 
Although  the  original  undertaking  of  an  indorser  of  a  promissory 
note  be  contingent,  and  he  cannot  be  charged  without  timely  notice 
of  non-payment  by  the  maker,  yet  when  the  holder  has  taken  this 
precaution,  and  has  proceeded  to  judgment  against  both  of  them,  he 
is  at  liberty  to  issue  an  execution  or  not,  as  he  pleases,  on  the  judg- 
ment against  the  maker,  without  affording  any  cause  of  complaint  to 
the  indorser ;  or  if  he  issues  an  execution,  he  is  at  liberty 
[  *526  ]  to  make  choice  of  the  one  which  he  thinks  will  be  *most 
beneficial  to  himself,  without  any  consultation  whatever 
with  the  indorser  on  the  subject ;  nor  ought  he  to  be  restrained,  by 
any  fear  of  exonerating  the  indorser,  from  countermanding  the  service 
of  any  execution  which  he  may  have  issued,  and  proceeding  immedi- 
ately, if  he  chooses,  on  the  judgment  against  the  indorser.  And  the 
reason  is  obvious ;  for  by  the  judgment  they  have  both  become 
principal  debtors,  and  if  the  indorser  suffers  any  injury  by  the  negli- 
gence of  the  judgment  creditor,  it  is  clearly  his  own  fault,  it  being 
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his  duty  to  pay  the  money,  in  which  case  he  may  take  under  his  own 
direction  the  judgment  obtained  against  the  maker.  By  an  act  of 
Maryland,  it  seems  expressly  provided,  which  is,  perhaps,  only  declar- 
atory of  the  common  law,  that  an  indorser  may  tender  to  a  plaintiff 
the  amount  of  a  judgment  which  he  has  recovered  against  the  maker 
of  a  note,  and  obtain  an  assignment  of  it. 

But  it  is  alleged,  that  in  this  case  there  was  a  positive  agreement 
on  the  part  of  Mr.  Davidson  with  Mr.  Prout,  to  issue  a  fieri  facias j 
and  proceed  therein,  and  that,  by  not  doing  so,  the  latter  was  thrown 
off  his  guard,  and  lost  the  opportunity  of  an  indemnity  out  of  the 
estate  of  Deblois.  Without  deciding  what  might  have  been  the 
effect  of  such  an  agreement,  it  is  sufficient  to  say  that  there  is  no 
evidence  of  it.  Mr.  Davidson  expressly  denies  that  he  agreed  with 
the  complainant,  or  even  promised  him  to  issue' b.  fieri  facias  against 
the  estate  of  Deblois,  and  that  he  went  no  further  than  to  say  that 
he  would  consult  his  lawyer.  Not  being  able  immediately 
to  find  his  lawyer,  *  and  not  knowing  whether  some  advan-  [  *  527  ] 
tage  might  not  be  taken  if  he  refused  to  comply  with  the 
complsdnant's  request,  he  directed  a  fieri  facias  to  be  issued,  which, 
for  reasons  assigned  by  him,  was  afterwards  recalled.  To  this  answer 
of  Mr.  Davidson,  it  is  supposed,  by  the  complainant's  counsel,  no 
credit  is  due,  because  his  commission  on  the  sum  in  question  gave 
him  an  interest  in  the  controversy,  and  he  might  be  answerable  over 
to  his  principal  for  his  conduct  in  this  business.  Non  constat^  that 
he  would  be  entitled  to  any  commission  on  this  sum.  It  is  quite  as 
probable  he  was  acting  under  a  fixed  salary,  which  would  not  be 
affected  by  the  event  of  the  suit ;  and  as  to  his  responsibility,  none 
could  exist,  if  he  had  acted  within  the  scope  of  his  authority ;  and  if 
he  had  transcended  his  power  as  agent,  it  would  hardly  be  fair  that 
his  constituents  should  suffer  by  his  act.  But  admitting  both  objec- 
tions, and  they  wiU  not  affect  the  verity  of  his  answer ;  for  if  he  had 
a  direct  interest  in  the  event  of  the  suit,  and  to  the  extent  of  the 
whole  sum  in  controversy,  still,  his  denial  of  a  fact  directly  alleged  in 
the  bill  would  be  entitled  to  full  credit,  according  to  the  rules  of  a 
court  of  equity,  where  not  a  single  witness  has  beeji  produced  to  dis- 
prove it,  and  where  the  circumstances  of  the  case,  and  his  own 
conduct,  render  his  account  a  very  probable  one.  If  he  had  not  been 
made  a  defendant,  which  was  not  a  very  correct  course,  he  might 
have  been  examined  as  a  witness  for  the  other  defendant  or  for  the 
complainant;  but,  having  been  made  a  defendant,  and  being  the 
only  one  acquainted  with  the  transaction,  the  court  is  of 
*  opinion  that  his  answer,  uncontradicted  as  it  is,  is  proof  [  *  528  ] 
against  the  complainant  of  the  non-existence  of  any  such 
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agreement  as  he  alleges  was  made  between  them,  in  relation  to  the 
issuing  of  the  fieri  facias.  Nor  would  Mr.  Front  have  snfTered  by 
the  withdrawing  of  the  fieri  facias^  which  is  the  burden  of  his  com- 
plaint, if  he  had  done  what  he  might  and  ought  to  have  done.  He 
had  sufficient  notice  of  this  fact,  before  the  ca.  so.  was  served,  to  have 
called  and  paid  the  judgment  against  him,  and  thus  have  obtained  a 
control  over  the  one  which  had  been  recovered  against  Deblois.  If 
he  had  done  this,  instead  of  censuring  the  conduct  of  Davidson,  he 
might  have  issued  a  fieri  facias  himself,  and  secured  a  property, 
which,  if  it  has  not  been  applied  towards  his  relief,  is  owing  more  to 
his  own  neglect  in  not  paying,  in  time,  a  debt  justly  due  from  himself^ 
than  to  any  other  cause  whatever. 

A  person  so  regardless  of  his  interest,  as  weU  as  duty,  as  Mr. 
Front  has  been,  who  has  not  only  refused  to  pay  a  note  indorsed  by 
him  when  due,  but  has  put  the  holders  to  the  trouble,  delay,  and 
expense,  of  proceeding  to  judgment  against  him,  has  but  little  right 
to  be  dissatisfied,  if  a  court  of  equity  shall  not  think  itself  bound  by 
any  extraordinary  exertions  of  its  powers,  to  extricate  him  from  a 
difficulty  and  loss  which  he  might  so  easily  have  avoided. 

The  decree  of  the  dictdt  court  is  reversed,  and  the  complainant's 
bill  must  be  dismissed,  with  the  costs  of  that  court,  to  be  paid  by  the 
complainant  to  the  defendant. 

Decree  reversed, 

10  F.  177 ;  6  a  192. 


Burton's  Lessee  v.  Williams  et  oL 

8  W.  529. 

7^  7  ^>^'^  The  State  of  Nordi  Carolina,  bj  her  Act  of  Cession  of  the  western  lands  of  1789,  c.  3,  recited 

T.    y  ^^  in  the  act  of  congress  of  April  2,  1790,  (1  Stats,  at  Large,  106,)  accepting  that  cession, 

"P.  ^  /  3^  >^<^  ^7  ^^  *^  o^  ^®^}  ^'  3}  ceding  to  Tennessee  the  right  to  issue  grants,  has  parted  with 

P  >    /^  her  right  to  issue  grants  for  lands  within  the  State  of  Tennessee,  upon  entries  made  before 

'    ''  the  cession. 

Error  to  the  circuit  court  of  East  Tennessee. 

This  was  an  action  of  ejectment,  brought  by  the  plaintiff  in  error, 

to  recover  the  possession  of  6,000  acres  of  land,  lying  in  Maury 

county,  in  the  State  of  Tennessee,  and  granted  to  the  lessor  of  the 

plaintiff,  by  the  State  of  North  Carolina,  on  the  14th  of  July,  1812. 

^    The  grant  was  founded  on  an  entry  made  on  the  27th  of  Octoberi 
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1783,  in  the  land-olSSice  of  North  Carolina,  commonly  called  John 
Armstrong's  office;  on  a  warrant  of  survey  issued  from  the  same 
office  on  the  10th  of  July,  1784 ;  and  on  a  survey  made  on  the  26th 
of  February,  1812,  under  an  act  of  the  legislature  of  North  Carolina, 
passed  in  1811.  The  lands  lay  in  that  part  of  Tennessee  in  which 
the  disposition  of  the  vacant  and  unappropriated  lands  is  reserved  to 
ttie  United  States,  by  the  act  of  congress  of  the  18th  of  April,  1806, 
c.  31,  (1  Stats,  at  Laj^e,  381.)  This  title  was  offered  in 
•evidencebytheplaintiff  at  the  trial,  and  was  objected  to  by  [•530] 
I  ike  defendant,  who  claimed  under  a  grant  from  Tennessee. 

Xhe  evidence  was  rejected  by  the  court  below ;  on  which  the  plaintiff 
excepted,  and  the  cause  was  brought  by  writ  of  error  to  this  court 

Earpery  for  the  plaintiff. 

Campbell,  contrcu 

•Johnson,  J.,  delivered  the  opinion  of  the  court.  [  •  633  ] 

This  case  originates  in  a  collision  of  interest  and  opin- 
ion between  the  States  of  North  Carolina  and  Tennessee,  and  the 
United  States,  relative  to  their  respective  rights,  in  certain  instances, 
to  perfect  titles  to  the  soil  of  Tennessee.  North  Carolina,  in  the 
year  1812,  issued  the  grant  set  up  on  the  trial,  in  behalf  of  the  plain- 
tiff Both  Tennessee  and  the  United  States  contend,  that  North 
Carolina  has  relinquished  the  right  to  issue  such  a  grant  And  North 
Carolina  replies,  that  her  cession  was  conditional,  and  that  the  con- 
dition has  been  violated,  or  that  the  casus  fcederis  has  never  arisen. 

The  whole  difficulty  arises  from  the  obscure  wording,  or  doubtful 
construction,  of  the  act  of  congress  of  April  18,  1806.  But,  after 
comparing  all  the  acts  of  the  respective  States  upon  the  subject, 
reviewing  the  events  which  led  to  the  passage  of  that  act  of  con- 
gress, and  determining  the  motives  which  influenced 
•the  parties  in  making  the  compact,  which  the  act  of  con-  [  ^^34  ] 
gress  contains,  we  are  of  opinion  that  an  exposition  may 
be  given  perfectly  consistent  with  good  faith,  and  leaving  to  North 
Carolina  no  reasonable  ground  for  complaint.  We  here  disavow  all 
inclination,  on  the  part  of  this  court,  to  interfere  unnecessarily,  in 
state  altercations ;  we  enter  into  the  consideration  of  such  collisions 
only  so  far  as  to  secure  individual  right  from  being  prushed  in  the 
shock.  But  in  all  such  discussions  the  questions  necessarily  arise, 
what  has  a  State  granted  ?  and  what  was  the  extent  of  its  power  to 
grant  ?     Those  questions  cannot  be  avoided. 

It  will  be  recollected  that  the  State  of  Tennessee  originally  con- 

24^ 
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stituted  a  part  of  the  State  of  North  Carolina ;  that  in  the  year  1789, 
the  latter  State  made  a  cession,  both  of  soil  and  sovereignty,  to  the 
United  States,  of  all  the  soil  and  country  now  comprised  within  the 
limits  of  Tennessee ;  and  that  in  the  year  1796,  the  State  of  Ten- 
nessee was  admitted  into  the  Unioti.  Previous  to  the  Act  of  Cession, 
North  Carolina  had  made  title  to  a  considerable  proportion  of  the  soil 
of  Tennessee,  under  circumstances  which  attached  the  title  to  a 
designated  portion  of  soil,  so  that  nothing  more  was  necessary  to 
vest  a  complete  legal  title,  but  what,  in  contemplation  of  her  laws, 
was  a  mere  formality,  a  survey  and  grant  In  other  instances  she 
had  issued  warrants  for  a  specified  quantity  of  land,  but  imder  which 
the  holder  had  not  yet  definitely  fixed  his  landmarks,  so  that  he  did 

not  hold  land,  but  only  the  evidence  of  a  right  to  acquire 
[  •SSS  ]  land.     These,  and  several  other  descriptions  *  of  land-titles, 

as  they  are  called,  the  Act  of  Cession  makes  provision  for 
securing  to  the  individual,  to  the  full  extent  to  which  he  was  entitled 
under  the  laws  of  North  Carolina.  The  words  of  the  deed  of  cession 
are  these :  "  Where  entries  have  been  made  agreeably  to  law,  and 
titles  under  them  not  perfected  by  grant  or  otherwise,  then,  and  in 
that  case,  the  governor  for  the  time  being  shall,  and  he  is  hereby 
required  to  perfect,  from  time  to  time,  such  titles,  in  such  manner  as 
if  this  act  had  never  been  passed.  And  that  all  entries  made  by,  or 
grants  made  to,  all  and  every  person  or  persons  whatsoever,  agreeably 
to  law,  and  in  the  limits  hereby  intended  to  be  ceded  to  the  United 
States,  shall  have  the  same  force  and  effect  as  if  such  cession  had 
not  been  made ;  and  that  all  and  every  right  of  occupancy  and  pre- 
emption, and  every  other  right  reserved  by  any  act  or  acts,  to  persons 
settled  and  occupying  land  within  the  limits  of  the  lands  hereby 
intended  to  be  ceded  as  aforesaid,  shall  continue  to  be  in  full  force  in 
the  same  manner  as  if  the  cession  had  not  been  made,  and  as  condi- 
tions upon  which  the  said  lands  are  ceded  to  the  United  States ; " 
and,  "  further  it  shall  be  understood,"  &c.,  making  a  provision  for  the 
case  of  persons  who  shall  lose  the  benefit  of  a  location  because  of 
its  having  been  laid  on  a  place  previously  located,  and  declaring 
that  '<  they  shall  be  at  liberty  to  remove  the  location  of  such  entry  or 
entries,  to  any  lands  on  which  no  entry  has  been  specifically  located, 
or  on  any  vacant  lands  included  within  the  limits  of  the  lands  hereby 

intended  to  be  ceded." 
[  •  536  ]      •  Thus,  under  the  Act  of  Cession,  the  United  States  held 

the  right  of  soil  in  the  vacant  lands  of  Tennessee,  qualified 
by  the  right  which  the  State  of  North  Carolina  retained,  of  perfecting 
the  inchoate  titles  created  under  her  own  laws. 

When  the  act  was  passed,  admitting  the  State  of  Tennessee  into 
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the  Union,^  congress  omitted  to  insert  any  express  provision  respecting 
unappropriated  land ;  and  on  this  circumstance  the  State  of  Ten- 
nessee set  up  a  claim  to  all  such  land  within  her  designated  limits. 
But  still,  she  was  embarrassed  in  the  use  of  her  supposed  acquisition, 
by  the  rights  which  North  Carolina  retained  of  perfecting  her  own 
land-tities,  and  she  could  not  obtain  from  a  State  a  cession  of  that 
right  without  the  consent  of  congress.  This  afforded  the  United 
States  ultimately  the  means  of  resuming,  in  part,  the  soil  that  they 
werQ  supposed  inadvertentiy  to  have  ceded  to  Tennessee,  and  was 
the  groundwork  of  the  compact  which  is  exhibited  in  the  act  of 
1806.  The  State  of  North  Carolina,  in  the  mean  time,  had  passed 
an  act  in  1803,  entitied  '<An  act  to  authorize  the  State  of  Tennessee 
to  perfect  tities  to  land  reserved  to  this  State  by  the  Cession  Act,"  but 
expressly  subject  to  the  assent  of  congress ;  and  the  two  great  objects 
of  the  act  of  congress  of  1806,  as  avowed  in  the  titie,  are,  '^  to  author- 
ize the  State  of  Tennessee  to  issue  grants  and  perfect  tities  to  certain 
lands  therein  described,  and  to  settie  the  claims  to  the  vacant  and 
unappropriated  lands  within  the  same ; "  or,  in  other  words,  to  enable 
the  State  of  Tennessee  to  acquire  the  absolute  unquaMed 
right,  (so  far  as  it  comported  with  *  private  right,)  of  appro-  [  *537  ] 
priating  the  soil  within  its  limits,  and,  eodem  flatUy  to  enter 
into  a  partition  of  that  soil  with  the  United  States,  connected  with 
the  rights  thus  acquired  from  North  Carolina.  And  such  in  effect  is 
the  operation  of  the  compact  of  1806.  The  two  contracting  parties 
commenced  with  drawing  a  line  across  the  State,  and  then  stipulate 
that  the  soil  to  the  westward  shall  be  vested  absolutely  in  the  United 
States,  and  that  to  the  eastward  in  Tennessee.  Now,  it  is  absurd 
to  suppose,  that  when  the  United  States  proposed  to  acquire  to 
themselves  the  absolute  dominion  over  the  soil  to  the  westward,  that 
they  would  have  withheld  that  assent,  without  which  Tennessee 
could  not  acquire  it,  and,  of  course,  could  not  convey  it  to  the  United 
States.  The  words  in  which  the  assent  of  congress  is  expressed,  are 
found  in  the  close  of  the  2d  section ;  they  are  these :  ^  to  which  said 
act  the  assent  of  congress  is  hereby  given,  so  far  as  is  necessary  to 
carry  into  effect  the  objects  of  this  compact"  But  these  latter  words, 
although  at  first  view  they  may  appear  to  be  restrictive,  really,  in 
their  operation,  as  here  applied,  must  give  the  utmost  latitude  to  that 
assent;  because,  nothing  short  of  that  latitude  would  give  effect  to 
the  provisions  of  the  compact  And  upon  considering  the  act  of 
North  Carolina,  to  which  they  refer,  it  will  obviously  appear,  that 
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those  restrictive  words  were  introduced  with  a  view  to  another  object 
There  are  several  provisions  of  mere  detail  contained  in  that  act ; 
these  could  take  effect  without  the  assent  of  congress,  and  to  those 

provisions  these  restrictive  words  must  have  had  reference. 
[  *  538  ]      •  But,  it  is  contended,  that  in  the  very  compact  between 

the  United  States  and  Tennessee,  the  conditions  of  the  Act 
of  Cession  have  been  violated,  and  the  State  of  North  Carolina  was 
authorized  to  resume  her  rights.  Without  admitting  either  the 
premises  or  conclusion  of  this  argument,  we  may  be  permitted  to 
observe,  that  it  is  at  least  a  perilous  doctrine.  That  the  members 
of  the  American  family  possess  ample  means  of  defence  under  the 
constitution,  we  hope  ages  to  come  will  verify.  But  happily  for  our 
domestic  harmony,  the  power  of  aggressive  operation  against  each 
other  is  taken  away ;  and  the  difficulty  and  danger  of  applying  to 
the  contracts  of  independent  States,  the  principles  of  the  common 
law  relative  to  conditions,  would,  if  necessary,  incline  this  court  to 
consider  words  of  condition,  in  such  cases,  as  words  of  contract  In 
this  instance,  the  State  of  North  Carolina  has  asserted  the  common 
law  right  of  entering  for  condition  broken,  and  the  unfortunate  con* 
sequences  may  well  be  held  up  as  a  warning  to  others. 

But  in  this  case,  the  words  used  are  not  words  of  condition.  On 
the  contrary,  the  words  of  condition  used  with  relation  to  the  provis* 
ion  for  securing  freehold  vested  rights  are  dropped,  and  those  applied 
to  the  other  class  of  rights  are  appropriate  only  to  stipulation  or  con- 
tract; ^<it  shall  be  understood,"  &c.,  are  the  words,  as  expressed  in 
the  quotation  firom  that  act  All  the  operation,  then,  which  can  be 
given  to  the  provisions  of  the  Cession  Act,  on  the  subject  of  these 
floating  rights,  is  that  of  the  stipulations  of  a  treaty ;  and  all  the 

obligation  resulting  from  those  provisions,  as  well  on  behalf 
[  *  539  ]  of  the  United  States  as  of  Tennessee,  *  was  that  it  should 

be  honorably  and  in  good  faith  executed.  And  this  has 
been  done.  No  more  control  has  been  exercised  over  these  floating 
claims  than  North  Carolina  might  have  exercised,  and  no  obligation 
which  North  Carolina  acknowledged  with  regard  to  those  rights  has 
been  violated. 

The  injuries  complained  of  are,  that  those  floating  rights  have 
been  restricted  in  their  original  range,  so  as  not  to  be  permitted  now 
to  be  located  to  the  westward  of  the  line  of  demarkation,  and  that 
they-  have  also  been  restricted  to  the  eastward  by  the  stipulations  of 
Tennessee,  to  make  certain  appropriations  for  schools.  But  this 
reasoning  is  founded  upon  two  assumptions  that  cannot  possibly  be 
admitted,  to  wit :  That  North  Carolina  herself  could  not,  if  she  had 
thought  proper,  have  made  these  appropriations  before  the  Act  of 
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Cession,  and  that,  after  the  act  of  cession,  the  United  States  coald 
not  have  set  apart  any  portion  of  the  unlocated  land  for  specified 
purposes ;  or,  in  fact,  have  issued  any  grants  or  warrants  for  unappro- 
priated land,  nntil  these  floating  claims  had  finally  found  a  place  of 
rest,  after  landing  and  embarking  again  a  hundred  times.  It  would 
have  been  nugatory,  under  such  circumstances,  to  have  made  a  ces- 
sion of  territory.  These  claims  were  not  forgotten ;  Tennessee  stipu- 
lates to  make  provision  for  them  on  her  side  of  the  line,  and  the 
United  States  to  make  provision  on  the  other  side,  if  Tennessee 
cannot  satisfy  them ;  so  that  the  whole  country  is,  in  fact,  open 
to  the  holders  of  these  rights;  but  they  are  only,  in  the  first  in- 
stance, directed  to  a  particular  tract  of  country  to  make  their  selec- 
tions. 

*  With  regard  to  the  objection,  that  the  appropriation  of  [  *  540  ] 
these  lands  was  made  to  a  single  State,  when  they  were 
expressly  given  for  the  use  of  the  United  States,  including  North 
Carolina,  there  is  certainly  nothing  in  it;  for  the  erection  of  a  State 
may  have  appeared  to  congress  the  most  beneficial  general  purpose 
to  which  those  lands  could  be  appropriated ;  nor  can  the  prohibition 
to  locate  warrants  on  the  Cherokee  lands  be  objected  to,  when  it  is 
considered  that  it  was  actually  illegal  under  the  laws  of  North  Caro- 
lina ;  and  the  stipulation  is  expressly  made  in  subservience  to  ibe 
laws  of  that  State. 

Upon  the  whole,  we  are  decidedly  of  opinion,  that  the  State  of 
North  Carolina  has  parted  with  the  power  to  issue  this  grant,  and 
could  not  resume  it.  But  although  we  must  decide  against  the  action 
of  the  plaintiff  in  this  case,  because  it  rests  upon  that  grant,  it  must 
not  be  inferred  that  we  think  unfavorably  of  his  right  to  the  land. 
On  the  contrary,  we  have  no  doubt,  as  far  as  appears  in  this  record, 
of  the  obligation  on  the  United  States  to  make  provision  for  issuing 
a  grant  in  his  favor ;  and  in  the  mean  time  the  courts  of  the  United 
States  are  not  without  resources,  in  their  equity  jurisdiction,  to  afford 
faun  relief. 

Judgment  affirmed. 

12  p.  657  J  14  P.  353. 
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Muerat's  Lessee  v.  Baker  et  oL 

8  W.  541. 

/  "      ^       The  terms  ^'beyond  seas,"  in  the  pioriso  or  saving  danse  of  the  statate  of  limitations  of 
T*'  ''"  Georgia,  are  eqairalent  to  without  the  limits  of  the  State  where  the  statute  is  enacted. 

This  was  an  action  of  ejectment,  bronght  by  the  plaintiff  in  error, 
in  the  circuit  court  for  the  district  of  Georgia,  to  recover  the  posses- 
sion of  certain  lands  lying  in  that  State.  At  the  trial,  a  special 
verdict  was  found,  as  follows :  — 

*'  We  find  that  the  lessors  of  the  plaintiff  have  not  been  in  the 
State  of  Georgia  since  the  defendants,  or  their  ancestors,  came  into 
possession  of  the  premises  sued  for.  We  further  find,  that  the  ances- 
tor of  the  defendants  possessed  the  land  firom  about  the  year  1791 
until  his  death,  which  happened  about  February  last,  and  that  the 
defendant,  his  children,  and  legal  representatives,  have  been  in  pos- 
session thereof  firom  that  time.  If  the  court  are  of  opinion  that  the 
case  of  the  plaintiffs  is  excepted  from  the  operation  of  the  act  of 
limitations  of  this  State,  passed  the  21st  day  of  March,  1767,  then 
we  find  for  the  plaintiffs,  with  ten  cents  damages ;  but  if  the  court 
are  of  a  contrary  opinion,  then  we  find  for  the  defendants." 

The  judges  of  the  court  below  divided  on  a  motion  that 
[  *542]  judgment  *  should  be  entered  up  for  the  plaintiffs  on  this 
verdict,  and  the  question  was  thereupon  certified  to  this 
court. 

The  proviso  in  the  statute  of  limitations  in  question,  is  as  fol- 
lows :  — 

^<  Provided,  nevertheless,  that  if  any  person  or  persons,  that  is  or 
shall  be  entitled  to  such  writ  or  writs,  pr  that  hath  or  shall  have  such 
right  or  title  of  entry,  be,  or  shall  be,  at  the  time  of  such  right  or 
titie  first  descended,  accrued,  come,  or  fallen,  within  the  age  of 
twenty-one  years,  feme  covert^  non  compos  mentis,  imprisoned,  or 
beyond  seas,  that  then  such  person  or  persons,  and  his  and  their 
heir  and  heirs,  shall  or  may,  notwithstanding  the  said  seven  years 
are  expired,  bring  his,  her,  or  their  action,  or  make  his,  her, 
[  •  543  ]  or  their  entry,  *  as  he,  she,  or  they  might  have  done  before 
this  act ;  so  as  such  person,  or  persons,  or  his,  or  their  heir 
and  heirs,  shall,  within  three  years  next  after  his,  her,  or  their  full 
age,  discoverture,  coming  of  sound  mind,  enlargement  out  of  prison, 
or  returning  from  beyond  seas,  take  benefit  of,  and  sue  for  the  same, 
and  at  no  time  after  the  said  three  years." 
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Berrienj  for  the  plaintiff. 

No  counsel  appeared  to.  argue  the  cause  on  the  other  side. 

*  Johnson,  J.,  deHvered  the  opinion  of  the  court.  [  *  545  ] 

This  is  an  aetion  of  ejectment.    The  defence  set  up  is  the 
act  of  limitations  of  the  State  of  Georgia.    The  only  question  which 
the  case  presents,  is,  whether  the  plaintifi^  who  resided  in  Virginia, 
comes  within  the  exception  in  the  act  in  favor  of  persons  ^^  beyond 
seas." 

On  this  question,  the  court  are  unanimously  of  opinion,  that  to 
give  a  sensible  construction  to  that  act,  the  words  "beyond  seas" 
must  be  held  t6  be  equivalent  to  "  without  the  limits  of  the  State," 
and  order  this  opinion  to  be  certified  to  the  circuit  court  of  the  dis- 
trict of  Greorgia. 

Certificate  for  t\e  plaintiff. 

11  W.  861;  6  p.  291. 


The  Amiable  Nanct. 

3  W.  546. 

The  district  courts  of  the  United  States  haye  jiirisdiction  of  qaestioiis  of  marine  trespass  J^i4^.   3  ^^ / 

bj  priyateers,  independent  of  the  special  prorisions  of  the  Prize  Act  of  the  26th  Jone,/^  /^  /V  J 

1812,  (2  Stats,  at  Large,  759.)  /oS.     ^.^^C 

On  an  illegal  seizure,  the  original  wrong-doers  majbemade  responsible  beyond  the  loss^^,  ^J^^^  Ji 

actnaUj  sustained,  in  a  case  of  gross  and  wanton  outrage;  bat  the  owners  of  the  pri-  ^^  ,  ^  ^^   ^ 

Tateer,  who  are  onlj  oonstractiyelj  liable,  are  not  bound  to  the  extent  of  yindictiTe /^a  ^^-^  \ 

damages. 
An  item  for  loss  by  deterioration  of  the  caigo,  not  occasioned  by  the  improper  conduct  of 

the  captors,  rejected. 
The  probable  or  possible  profits  of  an  unfinished  yoyage,  afford  no  rule  to  estimate  the 

damages  in  a  case  of  marine  trespass. 
The  prime  cost  or  yalue  of  the  property  lost,  and,  in  case  of  injury,  the  diminution  in  yalne 

by  reason  of  the  injury,  with  interest  thereon,  affords  the  true  measure  for  estimating 

damages  in  such  a  case. 
An  item  for  the  ransom  of  the  yessel  and  cargo,  which  had  been  subsequently  seized  by 

another  belligerent,  (as  alleged  for  want  of  papers  of  which  the  yessel  had  been  depriyed 

by  the  first  captors,)  rejected  under  the  particcdar  circumstances  of  the  case. 

This  was  a  suit  for  a  marine  trespass,  commenced  in  the  district 
court  for  the  southern  district  of  New  York,  by  the  libellants  and 
appellants,  who  were  the  owner,  master,  supercargo,  and  crew  of  the 
Haytian  schooner  Amiable  Nancy,  against  the  defendants,  who  were 
the  owners  of  the  private  armed  American  vessel  Scourge. 
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The  libel  states,  that  The  Amiable  Nancy  was  boarded  by  an 
armed  boat's  crew  from  the  privateer,  jdundered  of  her  papers  and 
various  articles  of  her  cargo  and  equipment,  and  clothing,  and  the 
libellants  grossly  ill-treated,  and  that  she  was  then  allowed  to  proceed 
on  her  voyage,  and  alleges,  that  by  reason  of  the  want  of  her  papers 
the  libellants  were  obliged  to  pay  a  large  sum  of  money;  and  it 
prays  for  process  and  damages. 

On  the  hearing  of  the  cause  in  the  district  court,  it  was  referred  to 

the  clerk,  or  hiJs  deputy,  to  associate  with  him  two  merchants,  and 

report  the  damages  sustained  by  the  libellants.    The  deputy 

[  *  553  ]  derk  accordingly  *  associated  with  him  two  respectable 

merchants,  one  chosen  by  each  of  the  parties,  who  reported 

the  damages  as  follows :  — 

Money  paid  for  redeeming  vessel  and 
cargo,  at  Antigua,  after  condemnation,       $2,127  60 

Loss  sustained  on  sales  of  the  cargo  of 
corn,  at  Antigua,  in  consequence  of 
the  capture,  1,200  00 

Detention,  wages  of  the  crew  at  Antigua, 
in  consequence  of  seizure  by  The  Spi- 
der brig,  occasioned  by  loss  of  ship's 
papers,  414  00 

Articles  plundered  from    the    schooner 

Amiable  Nancy,  25  00 

Money  and  effects  plundered  from  M. 
Roux,  the  supercargo,  470  00 

Money  and  effects  plundered  from  the 
officers  and  crew  of  The  Amiable  Nan- 
cy. From  Capt  Amie,  100  00 
Morisset,  mate,  80  00 
E.  Lenau,  54  00 
J.  J.  Loiseau,  63  00 
Michael,  10  00 
Savou,  7  00 

304  00 

4,540  60 

[  •  554  ]  •  Loss  sustained  in  consequence  of  the  expenses 
occasioned  by  the  seizure  and  condemnation 
in  Antigua,  growing  out  of  The  Amiable  Nancy  having 
been  deprived  of  her  papers  by  the  acts  of  the  officers 
and  crew  of  The  Scourge,  as  proved  by  the  deposition 
of  Samuel  Dawson,  and  F.  Lavaud,  of  Port-au-Prince,      3,500  00 

8,040  00 
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Interest  on  this  sum,  from  Ist  January,  1815,  till  the  Ist 
July,  1817,  at  6  per  cent  per  annum,  1,206  07 

9,246  67 
Allowahce  for  M.  Boux's  expenses  to  and  from  Port- 
au-Prince,  Antigua,  Boston,  &c.;   detention  in  New 
York,  loss  of   time,  and  other  incidental  expenses, 
procuring  evidence,  and  attending  the  trial,  1,500  00 

$10,746  67 

This  was  confirmed  by  the  court,  and  it  was  further  ordered  by 
the  court,  that  the  defendants  should  pay  the  libellant,  for  personal 
injuries,  as  follows :  — 

To  the  supercargo,  five  hundred  dollars,  $500 

To  the  captain,  one  hundred  dollars,  100 

*  To  the  mate,  one  hundred  dollars,  100          [  *  555  ] 
To  the  sailor,  fifty  dollars,  50 

$750 

And  that  the  defendants  should  pay  to  the  libellants  one  thousand 
dollars,  for  the  commission  claimed  by  the  supercargo,  Frederick 
Boux,  seven  hundred  and  fifty  dollars  for  counsel  fees,  the  proctor's 
costs,  and  the  costs  of  court. 

The  defendants  appealed  from  the  decision  of  the  district  court  to 
the  circuit  court  for  the  southern  district  of  New  York,  where  it  was 
heard  in  September  term,  1815,  and  the  following  decree  made :  — 

This  appeal  having  been  argued,  &a,  tUs  court,  after  mature 
deliberation  thereon,  do  order,  adjudge,  and  decree,  that  the  sentence 
of  the  district  court,  which  has  been  appealed  from,  be  reversed,  and 
this  court  proceeding  to  assess  the  damages  in  this  cause,  make  the 
following  allowances,  that  is  to  say, — 

To  the  owner  of  the  Schooner. 

1.  For  expenses  during  her  detention  at 
Antigua,  in  conformity  with  the  esti- 
mate of  the  consignee,  $300  00 

2.  For  expenses  of  the  mate  and  super- 
cargo while  there,  according  to  the  tes- 
timony of  the  same  witness,  70  00 

3.  For  articles  plundered  from  schooner,  25  00 

*  Interest  on  these  sums,  at  10  per  cent.  [  *  556  ] 

from  1st  of  January,  1815,  to  1st  Sep- 
tember, 1817,  two  years  and  eight 
months,  103  94 

498  94 

VOL.  IV.  25 
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To  the  Master  of  the  Schooner. 


1.  For  articles  taken  from  him. 

$100  00 

The  same  inteiest  on  this  sum, 

26  66 

2.  For  personal  injuries^ 

100  00 

To  the  Supercargo. 

1.  For  articles  plundered  of  him, 

470  00 

The  like  interest  on  this  sum, 

114  32 

2.  For  personal  wrongs, 

600  00 

226  66 


80  00 

2132 

100  00 

20132 
118  40 

54  00 
14  40 
50  00 

1084  32 

3.  For  his  expenses  in  collecting  testi- 
mony at  Antigua,  Port-au-Prince,  &;c., 

and  attending  trial,  750  00 

To  ihe  Mate. 

1.  For  the  property  lost  by  him, 
The  Uke  interest  on  this  sum, 

2.  For  injury  to  his  person. 

To  Lenauj  the  Sailor. 

1.  For  the  property  robbed  of  him. 
The  like  interest  on  this  sum, 

2.  For  injury  to  his  person, 

$2,879  64 

[  •  557  ]  *  B  is  therefore  further  ordered  and  directed^  That  there 
be  paid  by  the  appellants  to  the  respondents  and  libellants, 
the  said  sum  of  $2,879.64,  in  the  manner  and  proportions  following, 
that  is  to  say :  to  the  libellant,  Peter  Joseph  Mirault,  owner  of  the 
schooner  and  cargo,  the  sum  of  $498.94;  to  the  Ubellant,  Galien 
Amie,  master  of  the  schooner,  the  sum  of  $226.66 ;  to  the  libellant, 
Frederick  Boux,  the  supercargo,  the  sum  of  $1,834.32 ;  to  the  libel- 
lant, Anthony  Morisset,  the  mate,  the  sum  of  $201.32;  to  the 
libellant,  Eli  Lenau,  one  of  the  mariners,  the  sum  of  $118.40. 

And  it  is  further  ordered,  adjudged^  a/nd  decreed^  That  the  appellants 
pay  the  further  sum  of  $750  for  counsel  fees  in  the  district  court; 
and  that  they  also  pay  the  proctor's  costs  in  said  court,  and  the  costs 
of  that  court  to  be  taxed. 

And  it  is  further  ordered  and  decreed^  That  each  party  pay  his 
own  costs  in  this  court ;  from  which  decree  the  libellants  appealed  to 
this  court 
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Sergeant  and  BaMwin^  for  the  appellants. 

(^den^  for  the  respondents. 

Stort,  J.,  delivered  the  opinion  of  the  court 

The  jurisdiction  of  the  district  court  to  entertain  *  this  [  *  558  ] 
suit  by  virtue  of  its  general  admiralty  and  maritime  juris- 
diction, and  independent  of  the  special  provisions  of  the  Prize  Act, 
of  the  26th  of  June,  1812,  c.  107,  has  been  so  repeatedly  decided 
by  this  court,  that  it  cannot  be  permitted  again  to  be  judicially 
brought  into  doubt.  Upon  the  facts  disclosed  in  the  evidence, 
this  must  be  pronounced  a  case  of  gross  and  wanton  outrage, 
without  any  just  provocation  or  excuse.  Under  such  circumstances, 
the  honor  of  the  country  and  the  duty  of  the  court  equally  require 
that  a  just  compensation  should  be  made  to  the  unoffending  neutrals, 
for  all  the  injuries  and  losses  actually  sustained  by  them.  And  if 
this  were  a  suit  against  the  original  wrong-doers,  it  might  be  proper 
to  go  yet  further,  and  visit  upon  them,  in  the  shape  of  exemplary 
damages,  the  proper  punishment  which  belongs  to  such  lawless 
misconduct.  But  it  is  to  be  considered,  that  this  is  a  suit  against 
the  owners  of  the  privateer,  upon  whom  the  law  has,  from  motives 
of  policy,  devolved  a  responsibility  for  the  conduct  of  the  officers 
and  crew  enfployed  by  them,  and  yet  from  the  nature  of  the  ser- 
vice, they  can  scarcely  ever  be  able  to  secure  to  themselves 
an  *  adequate  indemnity  in  cases  of  loss.  They  are  inno-  [  *  559  ] 
cent  of  the  demerit  of  this  transaction,  having  neither 
directed  it,  nor  countenanced  it,  nor  participated  in  it,  in  the  slightest 
degree.  Under  such  circumstances,  we  are  of  opinion  that  they  are 
bound  to  repair  all  the  real  injuries  and  personal  wrongs  sustained  by 
the  libellants,  but  they  are  not  bound  to  the  extent  of  vindictive  dam- 
ages. While  the  government  of  the  country  shall  choose  to  authorize 
employment  of  privateers  in  its  public  wars,  with  the  knowledge  that 
the  such  employment  cannot  be  exempt  from  occasional  irregularities 
and  improper  conduct,  it  cannot  be  the  duty  of  courts  of  justice  to 
defeat  the  policy  of  the  government,  by  burdening  the  service  with 
a  responsibility  beyond  what  justice  requires,  with  a  responsibility 
for  unliquidated  damages,  resting  in  mere  discretion,  and  intended  to 
punish  offenders. 

As  the  respondents  have  not  appealed  from  the  decree  of  the 
circuit  court,  that  decree,  so  far  as  it  allows  damages  against  them, 
is  not  reexaminable  here.  And  the  only  inquiry  will  be  whether  any 
of  the  items  allowed  by  the  district  court,  were  improperly  rejected 
by  the  circuit  court. 
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And  first,  as  to  the  item  of  $1,200,  for  losses  sustained  in  the  sale 
of  the  cargo  at  Antigna.  This  loss  is  said  to  have  been  occasioned 
partly  by  the  deterioration  of  the  com  by  sea  damage,  the  mixing 
of  the  damaged  with  the  sound  com  by  the  improper  conduct  of  the 
crew  of  The  Spider  brig  of  war,  and  partly  by  a  fall  of  the  price  of 
corn  during  the  detention  of  the  vessel  at  Antigua.     We  are  of 

opinion  that  this  item  was  properly  rejected.  The  injury  to 
[  *  560  ]  *  the  com  was  in  no  degree  attributable  to  the  improper 

conduct  of  the  officers  and  crew  of  the  privateer.  The 
vessel  was  actually  bound  to  Antigua  at  the  time  when  she  was  met 
by  the  privateer,  under  a  necessity  occasioned  by  stress  of  weather, 
and  the  fall  of  the  market  there,  is  precisely  what  would  have  arisen 
upon  the  arrival  of  the  vessel  under  ordinary  circumstances.  Unless, 
therefore,  the  sale  of  the  com  was  compelled  at  Antigua,  solely  by 
the  misconduct  of  the  privateer,  (which,  in  our  opinion,  was  not  the 
case,)  the  claim  for  such  loss  cannot  be  sustained. 

Another  item  is  $3,500,  for  the  loss  of  the  supposed  profits  of  the 
voyage  on  which  The  Amiable  Nancy  was  originally  bound.  In  the 
opinion  of  the  court,  this  item  also' was  properly  rejected.  The 
probable  or  possible  benefits  of  a  voyage  as  yet  in  fieriy  can  never 
afford  a  safe  rule  by  which  to  estimate  damages  in  cases  of  a  marine 
trespass.  There  is  so  much  uncertainty  in  the  rule  itself,  so  many 
contingencies  which  may  vary  or  extinguish  its  application,  and  so 
many  difficulties  in  sustaining  its  legal  correctness,  that  the  court 
cannot  believe  it  proper  to  entertain  it  In  several  cases  in  this 
court,  the  claim  for  profits  has  been  expressly  overruled ;  and  in  Del 
Col  V.  Arnold,  3  DaU.  333,  and  The  Ann  Maria,  2  Wheat  Rep. 
327,  it  was,  after  strict  consideration,  held,  that  the  prime  cost,  or 
value  of  the  property  lost,  at  the  time  of  the  loss,  and  in  case  of 
injury,  the  diminution  in  value,  by  reason  of  the  injury,  with  interest 

upon  such  valuation,  afibrded  the  trae  measure  for  assessing 
[*561]  damages.     This  rule  may  not  secure  a  *  complete  indemnity 

for  all  possible  injuries ;  but  it  has  certainty  and  general 
applicability  to  recommend  it,  and,  in  almost  all  cases,  will  give  a 
fair  and  just  recompense. 

The  next  item  is  $2,127.60,  for  the  ransom  of  the  vessel  and  cargo, 
and  the  payment  of  the  costs  of  court  The  evidence  upon  this 
head  is  not  very  satisfactory  in  its  details.  It  is  asserted  that  the 
vessel  was  Seized  for  the  want  of  papers,  but  whether  as  prize  of 
war,  or  to  enforce  a  municipal  forfeiture,  is  not  distinctly  stated ;  and 
no  copy  of  the  proceedings  of  the  court  is  produced  to  dear  up  a 
single  doubt  or  obscurity.  Nor  does  it  appear,  whether  the  com- 
promise was  made  before  or  after  the  libel  was  filed;   and  it  is 
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admitted  that  it  was  made  without  taking  the  advice  of  counsel, 
upon  the  mere  opinion  of  a  merchant  at  Antigua,  who  supposed  that 
a  condemnation  would  certainly  ensue.  Upon  what  legal  grounds 
this  opinion  could  be  reasonably  entertained,  it  is  extremely  diffictdt 
to  perceive.  Assuming  that  the  vessel  and  cargo  were  seized  as  prize 
of  war,  it  cannot  for  a  moment  be  admitted,  that  the  mere  want  of 
papers  could  afford  a  just  cause  of  condemnation.  It  might  be  a 
drcnmstance  of  suspicion ;  but  expla^ied  (as  it  must  have  been)  by 
the  preparatory  examinations  of  the  officers  and  crew,  and  by  the 
fact  of  a  voluntary  arrival,  it  is  difficult  to  suppose  that  there  could 
be '  any  judicial  hesitation  in  immediately  acquitting  the  property. 
And  the  farthest  that  any  prize  court  could,  by  the  utmost  straining, 
be  presumed  to  go,  would  be  to  order  farther  proof  of  the 
proprietary  interest.  It  would  be  *  the  highest  injustice  to  [  *  562  ] 
the  British  courts  to  suppose  that  the  mere  want  of  papers, 
under  such  circumstances,  could  draw  after  it  the  penalty  of  confisca- 
tion. We  do  not,  therefore,  think  that  the  ransom  was  justifiable  or 
reasonable.  The  utmost  extent  of  loss  to  which  the  owner  was 
liable,  was  the  payment  of  the  costs  and  expenses  of  bringing  the 
property  to  adjudication ;  and  for  such  costs  and  expenses,  as  far  as 
they  were  incurred  and  paid,  the  owner  is  now  entitled  to  receive  a 
recompense.  In  this  respect,  the  decree  of  the  circuit  court  ought  to 
be  amended. 

The  item  for  the  supercargo's  commission  was  also  properly 
rejected.  It  does  not  appear,  vnth  certainty,  to  what  sum  he  was 
entitled ;  and  under  the  circumstances,  if  lost,  (which  is  not  satis- 
factorily shown,)  the  commissions  were  not  lost  by  any  act  for  which 
the  respondents  are  liable.  The  sum  allowed  for  the  travel,  attend- 
ance, and  expenses  of  the  supercargo  in  procuring  testimony,  by  the 
circuit  court,  is,  in  our  judgment,  an  adequate  compensation. 

The  sum  of  044.00  was  (probably  by  mistake)  deducted  by  the  cir- 
cuit court,  firom  the  expenses  at  Antigua.    This  sum  is  to  be  reinstated. 

To  the  decree  of  the  circuit  court  there  are,  consequently,  to  be 
added  the  following  sums,  namely :  — 

For  expenses  and  costs  of-  court  at  Antigua,  $542.31. 

The  loss  on  the  exchange  to  pay  that  sum,  (say)  0188. 

The  short  allowance  of  expenses,  044.00. 

In  the  whole,  amounting  to  the  sum  of  0774.21,  on  which 
interest,  at  the  rate  of  six  per  *  cent.,  is  to  be  allowed  from  [  *  563  ] 
the  time  of  payment  up  to  the  time  of  this  judgment.     And 
the  decree  of  the  circuit  court  is  to  be  reformed  accordingly. 

Decree  reformed 

5W.  385;  18  H.  101. 

25* 
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iV/  C  <r>-/  Craig  v.  Leslie  et  oL 


3  W.  563. 


!  £■  A  devise  of  land  to  trustees,  in  trust  to  sell  the  same  and  pay  the  whole  proceeds  to  an 

alien  cestuis  que  trusty  is,  in  equity,  a  bequest  of  personalty;  and  the  alien  may  take  and 
hold  the  proceeds,  and  can  compel  the  execution  of  the  trust,  even  as  against  the  State. 

[  *  564  ]  *  This  was  a  case  certified  from  the  circuit  court  for  the 
district  of  Virginia,  in  which  the  opinions  of  the  judges  of 
that  court  were  opposed  on  the  following  question,  namely :  Whether 
the  legacy  given  to  Thomas  Craig,  an  alien,  in  the  wiU  of  Robert 
Craig,  is  to  be  considered  as  a  devise,  which  he  can  take  only  for  the 
benefit  of  the  commonwealth,  and  cannot  hold :  or  a  bequest  of  a 
personal  chattel,  which  he  could  take  for  his  own  benefit  ? 

This  question  grows  out  of  the  will  of  Robert  Craig,  a  citizen  of 
Virginia,  and  arose  in  a  suit  brought  on  the  equity  side  of  the  circuit 
court  for  the  district  of  Virginia,  by  Thomas  Craig,  against  the 
trustees  named  in  the  will  of  the  said  Robert  Craig,  to  compel  the 
8€id  trustee  to  execute  the  trusts,  by  selling  the  trust  fund,  and  pay^ 
ing  over  the  proceeds  of  the  same  to  the  complainant. 

The  clause  in  the  will  of  Robert  Craig,  upon  which  the  ques- 
tion arises,  is  expressed  in  the  following  terms,  namely :  <^  In  the 
first  place,  I  give,  devise,  and  bequeathe  unto  John  Leslie,"  and  four 
others,  <'  all  my  estate,  real  and  personal,  of  which  I  may  die  seised 
or  possessed,  in  any  part  of  America,  in  special  trust  that 
[•S65]  the  aforementioned  persons,  or  such  of  them  as  •may  be 
living  at  my  death,  will  sell  my  personal  estate  to  the 
highest  bidder,  on  two  years'  credit,  and  my  real  estate  on  one,  two, 
and  three  years'  credit,  provided  satisfactory  security  be  given,  by 
bond  and  deed  of  trust  In  the  second  place,  I  give  and  bequeathe 
to  my  brother,  Thomas  Craig,  of  Beith  Parish,  Ayrshire,  Scotland, 
all  the  proceeds  of  my  estate,  both  real  and  personal,  which  I  have 
herein  directed  to  be  sold,  to  be  remitted  unto  him  accordingly  as 
the  payments  are  made ;  and  I  hereby  declare  the  aforesaid  John 
Leslie,"  and  the  four  other  persons, "  to  be  my  trustees  and  executors, 
for  the  purposes  aforementioned." 

The  attorney-general  of  Virginia,  on  behalf  of  that  State,  filed  a 
cross  bill  against  the  plaintiff  in  the. original  suit,  and  the  trustee; 
the  prayer  of  which  is  to  compel  the  trustee  to  sell  the  trust  estate, 
80  far  as  it  consists  of  real  esl^te,  and  to  appropriate  the  proceeds  to 
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the  use  of  the  said  commonwealth,  by  paying  the  same  into  its  public 
treasury. 

The  will  of  Robert  Craig  was  proved  in  June,  1811,  and  the  suit 
was  instituted  some  time  in  the  year  1815. 

Nicholas^  attorney-general  of  Virginia. 

Wtchhamj  contra. 

Washington,  J.,  delivered  the  opinion  of  the  court 

The  incapacity  of  an  alien  to  take,  and  to  hold  beneficially,  a  legal 
or  equitable  estate  in  real  property,  is  not  disputed  by  the  counsel  for 
the  plaintiff;  and  it  is  admitted  by  the  counsel  for  the  State 
of  *  Virginia,  that  this  incapacity  does  not  extend  to  personal  [  *  577  ] 
estate.  The  only  inquiry,  then,  which  this  court  has  to  make 
is,  whether  the  above  clause  in  the  will  of  Robert  Craig  is  to  be  con- 
strued, under  aU  the  circumstances  of  this  case,  as  a  bequest  to 
Thomas  Craig,  of  personal  property,  or  as  a  devise  of  the  land  itself? 

Were  this  a  new  question,  it  would  seem  extremely  difficult  to  raise 
a  doubt  respecting  it  The  common  sense  of  mankind  would  deter- 
mine, that  a  devise  of  money,  the  proceeds  of  land  directed  to  be 
8old,  is  a  devise  of  money,  notwithstanding  it  is  to  arise  out  of  land; 
and  that  a  devise  of  land,  which  a  testator  by  his  will  directs  to  be 
purchased,  will  pass  an  interest  in  the  land  itself,  without  regard  to 
the  character  of  the  fond  out  of  which  the  purchase  is  to  be  made. 

The  settled  doctrine  of  the  courts  of  equity  correspond  with  this 
obvious  construction  of  wills,  as  well  as  of  other  instruments,  whereby 
land  is  directed  to  be  turned  into  money,  or  money  into  land,  for  the 
benefit  of  those  for  whose  use  the  conversion  is  intended  to  be  made. 
In  the  case  of  Fletcher  v.  Ashbumer,  1  Bro.  Ch.  Cas.  497,  the 
master  of  the  rolls  says,  that  ^^  nothing  is  better  established  than  this 
principle,  that  money  directed  to  be  employed  in  the  purchase  of  land^ 
and  land  directed  to  be  sold  and  turned  into  money,  are  to  be  consid- 
ered as  that  species  of  property  into  which  they  are  directed  to  be 
converted,  and  this,  in  whatever  manner  the  direction  is  given."  He 
adds,  ^  the  owner  of  the  fond  or  the  contracting  parties, 
may  make  land  money,  or  money  *land.  The  cases  [  *  578  } 
establish  this  rule  universally."  This  declaration  is  well 
warranted  by  the  cases  to  which  the  master  of  the  rolls  refers,  as  well 
as  by  many  others.  See  Dougherty  v.  Bull,  2  P.  Wms.  320.  Yeates 
V.  Compton,.Id.  308.     Trelawney  v.  Booth,  2  Atk.  307. 

The  principle  upon  which  the  whole  of  this  doctrine  is  founded  is, 
that  a  court  of  equity,  regarding  the  substance,  and  not  the  mere 
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forms  and  circumstances  of  agreements  and  other  instniments,  con- 
siders things  directed  or  agreed  to  be  done,  as  having  been  actaally 
performed,  where  nothing  has  intervened  which  ought  to  prevent  a 
performance.  This  qualification  of  the  more  concise  and  general 
rule,  that  equity  considers  that  to  be  done  which  is  agreed  to  be 
done,  will  comprehend  the  cases  which  come  under  this  head  of 
equity. 

Thus,  where  the  whole  beneficial  interest  in  the  money  in  the  one 
case,  or  in  the  land  in  the  other,  belongs  to  the  person  for  whose  use 
it  is  given,  a  court  of  equity  will  not  compel  the  trustee  to  execute 
the  trust  against  the  wishes  of  the  cestui  que  trusty  but  will  permit 
him  to  take  the  money  or  the  land,  if  he  elect  to  do  so  before  the 
conversion  has  actually  been  made ;  and  this  election  he  may  make, 
as  well  by  acts  or  declarations,  clearly  indicating  a  determination  to 
that  efiect,  as  by  application  to  a  court  of  equity.  It  is  this  election, 
and  not  the  mere  right  to  make  it,  which  changes  the  character  of 
the  estate  so  as  to  make  it  real  or  personal,  at  the  will  of  the  party 

entitled  to  the  beneficial  interest. 
[  *  579  ]  *  If  this  election  be  not  made  in  time  to  stamp  the  prop- 
erty with  a  character  different  from  that  which  the  will  or 
other  instrument  gives  it,  the  latter  accompanies  it,  with  all  its  legal 
consequences,  into  the  hands  of  those  entitled  to  it  in  that  character;' 
So  that  in  case  of  the  death  of  the  cestui  que  trusty  without  having 
determined  his  election,  the  property  will  pass  to  his  heirs  or  personal 
representatives,  in  the  same  manner  as  it  would  have  done  had  the 
trust  been  executed,  and  the  conversion  actually  made  in  his  lifetime. 
In  the  case  of  Kirkman  v.  Miles,  13  Ves.  337,  which  was  a  de- 
vise of  real  estate  to  trustees  upon  trust  to  sell,  and  the  moneys 
arising  as  well  as  the  rents  and  profits  till  the  sale,  to  be  equally 
divided  between  the  testator's  three  daughters.  A,  B,  and  C.  The 
estate  was,  upon  the  death  of  A,  B,  and  C,  considered  and  treated 
as  personal  property,  notwithstanding  the  cestui  que  trusts^  after  the 
death  of  the  testator,  had  entered  upon,  and  occupied  the  land  for 
about  two  years  prior  to  their  deaths ;  but  no  steps  had  been  taken 
by  them,  or  by  the  trustees,  to  sell,  nor  had  any  requisition  to  that 
efiect  been  made  by  the  former  to  the  latter.  The  master  of  the  rolls 
was  of  opinion,  that  the  occupation  of  the  land  for  two  years  was  too 
short  to  presume  an  election.  He  adds,  "  the  opinion  of  Lord  Ross- 
lyn,  that  property  was  to  be  taken  as  it  happened  to  be  at  the  death 
of  the  party  from  whom  the  representative  claims,  had  been  much 
doubted  by  Lord  Eldon,  who  held  that  without  some  act,  it 
[  680  •  ]  must  be  considered  as  being  in  the  state  in  •which  it  ought 
to  be ;  and  that  Lord  Rosslyn's  rule  was  new,  and  not  ac- 
cording to  the  prior  cases." 
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The  same  doctrine  is  laid  down  and  maintained  in  the  case  of 
Edwards  v.  The  Countess  of  Warwick,  2  P.  Wms.  171,  which  was 
a  covenant  on  marriage  to  invest  10,000/.,  part  of  the  lady's  fortune, 
in  the  purchase  of  land  in  fee,  to  be  settled  on  the  hi^band  for  life, 
remainder  to  his  first  and  every  other  son  in  tail  male,  remainder  to 
the  husband  in  fee.  The  only  son  of  this  marriage  having  died 
without'  issue,  and  intestate,  and  the  investment  of  the  money  not 
having  been  made  during  his  life,  the  chancellor  decided  that  the 
money  passed  to  the  heir  at  law ;  that  it  was  in  the  election  of  the 
son  to  have  made  this  money,  or  to  have  disposed  of  it  as  such,  and 
that,  therefore,  even  his  parol  disposition  of  it  would  have  been 
regarded;  but  that  something  to  •determine  the  election  must 
be  done. 

This  doctrine,  so  well  established  by  the  cases  which  have  been 
referred  to,  and  by  many  others  which  it  is  unnecessary  to  mention, 
seems  to  be  conclusive  upon  the  question  which  this  court  is  called 
upon  to  decide,  and  would  render  any  further  investigation  of  it  use- 
less, were  it  not  for  the  case  of  Roper  v.  Radcliife,  9  Mod.  167,  which 
was  cited,  and  mainly  relied  upon,  by  the  counsel  for  the  State  of 
Virginia. 

The  short  statement  of  that  case  is  as  follows :  John  Roper  con- 
veyed all  his  lands  to  trustees  and  their  heirs,  in  trust,  to  sell  the 
same,  and  out  of  the  proceeds,  and  of  the  rents  and  profits  till  sale, 
to  pay  certain  debts,  and  the  overplus  of  the  money  to  be 
paid  as  he,  the  said  John  Roper,  by  his  will  or  *  otherwise,  [  *  581  ] 
should  appoint,  and  for  want  of  such  appointment,  for  the 
benefit  of  the  said  John  Roper,  and  his  heirs.  By  his  will  reciting 
the  said  deed,  and  the  power  reserved  to  him  in  the  surplus  of  the 
said  real  estate,  he  bequeathed  several  pecuniary  legacies,  and  then 
gave  the  residue  of  his  real  and  personal  estate  to  William  Constable 
and  Thomas  Radcliffe,  and  two  others,  and  to  their  heirs.  By  a 
codicil  to  this  will,  he  bequeathed  other  pecuniary  legacies ;  and  the 
remainder,  whether  in  lands  or  personal  estate,  he  gave  to  the  said 
W.  C.  and  T.  R. 

Upon  a  bill  filed  by  W.  C.  and  T.  R.  against  the  heir  at  law  of 
John  Roper,  and  the  other  trustees,  praying  to  have  the  trust  exe- 
cuted, and  the  residue  of  the  money  arising  from  the  sale  of  the  lands 
to  be  paid  over  to  them,  the  heir  at  law  opposed  the  execution  of 
the  trust,  and  claimed  the  land  as  a  resulting  trust,  upon  the  ground 
of  the  incapacity  of  Constable  and  Radcliffe  to  take,  they  being 
papists.  The  decree  of  the  court  of  chancery,  which  was  in  favor 
of  the  papists,  was,  upon  appeal  to  the  house  of  lords,  reversed,  and 
the  title  of  the  heir  at  law  sustained ;  six  judges  against  five,  being 
in  his  favor. 
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Without  stating  at  large  the  opinion  upon  which  the  reversal  took 
place,  this  court  will  proceed,  1.  To  examine  the  general  principles 
laid  down  in  that  opinion ;  and  then,  2.  The  case  itself,  so  far  as 
it  has  been  pressed  upon  us  as  an  authority  to  rule  the  question 
before  the  court 

In  performing  the  first  part  of  this  undertaking,  it  will  not  be 
necessary  to  question  any  one  of  the  premises  laid  down  in 
[  •  582  ]  that  opinion.  They  are,  *!.  That  land  devised  to  trustees, 
to  sell  for  payment  of  debts  and  legacies,  is  to  be  deemed 
as  money.  This  is  the  general  doctrine  established  by  all  the  cases 
referred  to  in  the  preceding  part  of  this  opinion.  2.  That  the  heir 
at  law  has  a  resulting  trust  in  such  land,  so  far  as  it  is  of  value,  after 
the  debts  and  legacies  are  paid,  and  that  he  may  come  into  equity 
and  restrain  the  trustee  from  selling  more  than  is  necessary  to  pay 
the  debt  and  legacies;  or  he  may  offer  to  pay  them  himself,  and  pray 
to  have  a  conveyance  of  the  part  of  the  land  not  sold  in  the  first  case, 
and  the  whole  in  the  latter,  which  property  will,  in  either  case,  be 
land,  and  not  money.  This  right  to  call  for  a  conveyance  is  very 
correctly  styled  a  privilege,  and  it  is  one  which  a  court  of  equily 
will  never  refuse,  unless  there  are  strong  reasons  for  refusing  it  The 
whole  of  this  doctrine  proceeds  upon  a  principle  which  is  incontro- 
vertible, that  where  the  testator  merely  directs  the  real  estate  to 
be  converted  into  money,  for  the  purposes  directed  in  his  will,  so 
much  of  the  estate,  or  the  money  arising  firom  it,  as  is  not  effectually 
disposed  of  by  the  will,  (whether  it  arise  from  some  omission  or 
defect  in  the  will  itself,  or  from  any  subsequent  accident,  which  pre- 
vents the  devise  from  taking  effect,)  results  ta  the  heir  at  law,  as  the 
old  use  not  disposed  of.  Such  was  the  case  of  Cruse  v.  Barley,  3  P. 
Wms.  20,  where  the  testator  having  two  sons,  A  and  B,  and  three 
daughters,  devised  his  lands  to  be  sold  to  pay  his  debts,  &c.,  and  as 
to  the  moneys  arising  by  the  sale,  after  debts  paid,  gave  £200  to  A, 
the  eldest  son,  at  the  age  of  21,  and  the  residue  to  his  four 
[  •  583  ]  younger  children.  A  died  before  •the  age  of  21,  in  conse- 
quence of  which  the  bequest  to  him  failed  to  take  effect. 
The  court  decided  that  the  j£200  should  be  considered  as  land  to 
descend  to  the  heir  at  law  of  the  testator,  because  it  was,  in  effect, 
the  same  as  if  so  much  land  as  was  of  the  value  of  £200  was  not 
directed  to  be  sold,  but  was  suffered  to  descend.  The  case  of  Ack- 
royd  V.  Smithson,  1  Bro.  Ch.  Cas.  503,  is  one  of  the  same  kind,  and 
establishes  the  same  principle.  So,  likewise,  a  money  provision 
under  a  marriage  contract,  to  arise  out  of  land,  which  did  not  take 
effect,  on  account  of  the  death  of  the  party  for  whose  benefit  it  was- 
intended,  before  the  time  prescribed,  resulted  as  money  to  the  grantor, 
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BO  as  to  pass  under  a  residuary  clause  in  his  wilL   Hewitt  v»  Wright, 
1  Bro.  Ch.  Cas.  86. 

But  even  in  cases  of  resulting  trusts,  for  the  benefit  of  the  heir  at 
law,  it  is  settled  that  if  the  intent  of  the  testator  appears  to  have 
been  to  stamp  upon  the  proceeds  of  the  land  described  to  be  sold, 
the  quality  of  personalty,  not  only  to  subserve  the  particular  purposes 
of  the  will,  but  to  aU  intents,  the  claim  of  the  heir  at  law  to  a  result- 
ing trust  is  defeated,  and  the  estate  is  considered  to  be  personal.  This 
was  decided  in  the  case  of  Yeates  v.  Compton,  2  P.  Wms.  308,  in 
which  the  chancellor  says,  that  the  intention  of  the  will  was  to  give 
away  all  from  the  heir,  and  to  turn  the  land  into  personal  estate, 
and  that  that  was  to  be  taken  as  it  was  at  the  testator's  death,  and 
ought  not  to  be  altered  by  any  subsequent  accident,  and  decreed  the 
heir  to  join  in  the  sale  of  the  land,  and  the  money  arising 
therefrom  to  be  *  paid  over  as  personal  estate  to  the  repre-  [  *  584  ] 
sentatives  of  the  annuitant,  and  to  those  of  the  residuary 
legatee.  In  the  case  of  Fletcher  t;.  Ashburner,  1  Bro.  Ch.  Cas.  497, 
before  referred  to,  the  suit  was  brought  by  the  heir  at  law  of  the 
testator,  against  the  personal  representatives  and  the  trustees  claim- 
ing the  estate  upon  the  ground  of  a  resulting  trust.  But  the  court 
decreed  the  property,  as  money,  to  the  personal  representatives  of 
him  to  whom  the  beneficial  interest  in  the  money  was  bequeathed, 
and  the  master  of  the  rolls  observes,  that  the  case  of  Emblyn  v. 
Freeman,  and  Cruse  v.  Barley,  are  those  where  real  estate  being 
directed  to  be  sold,  some  part  of  the  disposition  has  failed,  and  the 
thing  devised  has  not  accrued  to  the  representative,  or  devisee,  by 
which  something  has  resulted  to  the  heir  at  law. 

It  is  evident,  therefore,  from  a  view  of  the  above  cases,  that  the  titie 
of  the  heir  to  a  resulting  trust  can  never  arise,  except  when  some- 
thing is  left  undisposed  of,  either  by  some  defect  in  the  will,  or  by 
some  subsequent  lapse,  which  jprevents  the  devise  from  taking  ejSect; 
and  not  even  then,  if  it  appears  that  the  intention  of  the  testator 
was  to  change  the  nature  of  the  estate  from  land  to  money,  abso- 
lutely and  entirely,  and  not  merely  to  serve  the  purposes  of  the  will. 
But  the  ground  upon  which  the  titie  of  the  heir  rests  is,  that  what- 
ever is  not  disposed  of  remains  to  him,  and  partakes  of  the  old  use, 
as  if  it  had  not  been  directed  to  be  sold. 

The  third  proposition  laid  down  in  the  case  of  Roper  v.  Raddifie, 
is,  that  equity  will  extend  the  same  privilege  to  the  residuary 
legatee,  which  is  allowed  *to  the  heir,  to  pay  the  debts  and  [  *  685  ] 
legacies,  and  call  for  a  conveyance  of  the  real  estate,  or  to 
restrain  the  trustees  from  selling  more  than  is  necessary  to  pay  the 
debts  and  legacies. 
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This  has,  in  effect,  been  admitted  in  the  preceding  part  of  this 
opinion ;  because,  if  the  cestui  que  trust  of  the  whole  beneficial 
interest  in  the  money  to  arise  from  the  sale  of  the  land,  may  daim 
this  privilege,  it  follows,  necessarily,  that  the  residuary  legatee  may, 
because  he  is,  in  effect,  the  beneficial  owner  of  the  whole,  charged 
with  the  debts  and  legacies,  firom  which  he  will  be  permitted  to  dis- 
charge it,  by  paying  the  debts  and  legacies,  or  may  claim  so  much 
of  the  real  estate  as  may  not  be  necessary  for  that  purpose. 

But  the  court  cannot  accede  to  the  conclusion,  which,  in  Roper  v. 
Radcliffe,  9  Mod.  167,  is  deduced  from  the  establishment  of  the  above 
principles.  That  conclusion  is,  that  in  respect  to  the  residuary  legateOi 
such  a  devise  shall  be  deemed  as  land  in  equity,  though  in  respect  to 
the  creditors  and  specific  legatees  it  is  deemed  as  money.  It  is 
admitted,  with  this  qualification,  that  if  the  residuary  legatee  thinks 
proper  to  avail  himself  of  the  privilege  of  taking  it  as  land,  by  mak- 
ing an  election  in  his  lifetime,  the  property  will  then  assume  the 
character  of  land.  But  if  he  does  not  make  this  election,  the  prop- 
erty retains  its  character  of  personalty  to  every  intent  and  purpose. 
The  cases  before  cited  seem  to  the  court  to  be  conclusive  upon  this 
point ;  and  none  were  referred  to,  or  have  come  under  the 
[*586]  view  of  the  court,  which  *  sanction  the  conclusion  made 
in  the  unqualified  terms  used  in  the  case  of  Roper  v.  Rad- 
cliffe. 

As  to  the  idea  that  the  character  of  the  estate  is  affected  by  this 
right  of  election,  whether  the  right  be  claimed  or  not,  it  appears  to 
be  as  repugnant  to  reason,  as  we  think  it  has  been  shown  to  be,  to 
principle  and  authorities.  Before  any  thing  can  be  made  of  the 
proposition,  it  should  be  shown  that  this  right  or  privilege  of  elec- 
tion is  so  indissolubly  united  with  the  devise,  as  to  constitute  a  part 
of  it,  and  that  it  may  be  exercised  in  all  cases,  and  under  aU  circum- 
stances. This  was,  indeed,  contended  for  with  great  ingenuity  and 
abilities  by  the  counsel  for  the  State  of  Virginia,  but  it  was  not 
proved  to  the  satisfaction  of  the  court 

It  certainly  is  not  true,  that  equity  will  extend  this  privilege,  in  all 
cases,  to  the  cestui  que  trust  It  will  be  refused  if  he  be  an  infant 
In  the  case  of  Seely  v.  Jago,  1  P.  Wms.  389,  where  money  was 
devised  to  be  laid  out  in  land  in  fee,  to  be  settled  on  A,  B,  and  C, 
and  their  heirs,  equally  to  be  divided.  On  the  death.  A,  his  infant 
heir,  together  with  B  and  C,  filed  their  bill,  claiming  to  have  the 
money,  which  was  decreed  accordingly  as  to  B  and  C;  but  the  share 
of  the  infant  was  ordered  to  be  put  out  for  his  benefit,  and  the  reason 
assigned  wsis,  that  he  was  incapable  of  making  an  election,  and  that 
such  election,  if  permitted,  woiild,  in  case  of  his  death,  be  prejudicial 
to  his  heir. 
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Li  the  case  of  Foone  v,  Blount,  Cowp.  467,  Lord  Mansfield,  who  is 
compelled  to  acknowledge  the  authority  of  Bopec  v.  Rad- 
diife,  in  parallel  cases,  •combats  the  reasoning  of  Chief  [  *587  ] 
Justice  Parker,  upon  this  doctrine  of  election,  with  irresisti- 
ble force.  He  suggests,  as  the  true  answer  to  it,  that  though  in  a 
variety  of  cases  this  right  exists,  yet  it  was  inapplicable  to  the  case 
of  a  person  who  was  disabled  by  law  from  taking  land,  and  that 
therefore  a  court  of  equity  would,  in  such  a  case,  decree  that  he 
should  take  the  property  as  money. 

This  case  of  Walker  v.  Denne,  2  Ves.  Jun.  170,  seems  to  apply 
with  great  force  to  this  part  of  our  subject  The  testator  directed 
money  to  be  laid  out  in  lands,  tenements,  and  hereditaments,  or  on 
long  terms,  with  limitations  applicable  to  real  estate.  The  money 
not  having  been  laid  out,  the  crown,  on  failure  of  heir^,  claimed  the 
money  as  land.  It  was  decided  that  the  crown  had  no  equity 
against  the  next  of  kin  to  have  the  money  laid  out  in  real  estate  in 
order  to  claim  it  by  escheat.  It  was  added,  that  the  devisees,  on 
becoming  absolutely  entitled,  have  the  option  given  by  the  will ;  and 
a  deed  of  appointment  by  one  of  the  cesttd  que  trusts^  though  9k  feme 
covert^  was  held  a  sufficient  indication  of  her  intention  that  it  should 
continue  personal  against  her  heir  claiming  it  as  ineffectually  dis- 
posed of  for  want  of  her  examination.  This  case  is  peculiarly  strong, 
from  the  circumstance  that  the  election  is  embodied  in  the  devise 
itself;  but  this  was  not  enough,  because  the  crown  had  no  equity  to 
force  an  election  to  be  made  for  the  purpose  of  producing  an  escheat. 

Equity  would  surely  proceed  contrary  to  its  regular  course,  and  the 
principles  which  universally  govern  it,  to  allow  the  right  of 
election  where  it  is  desired,  *  and  can  be  lawfully  made,  [  *  588  ] 
and  yet  refuse  to  decree  the  money  upon  the  application  of 
the  alien,  upon  no  other  reason,  but  because,  by  law,  he  is  incapable 
to  hold  the  land.  In  short,  to  consider  him  in  the  same  situation  as 
if  he  had  made  an  election,  which  would  have  been  refused  had  he 
asked  for  a  conveyance.  The  more  just  and  correct  rule  would  seem 
to  be,  that  where  the  cestui  que  trust  is  incapable  to  take  or  to  hold 
the  land  beneficially,  the  right  of  election  does  not  exist,  and  con- 
sequently, that  the  property  is  to  be  considered  as  being  of  that 
species  into  which  it  is  directed  to  be  converted. 

Having  made  these  observations  upon  the  principles  laid  down  in 
the  case  of  Roper  v.  RadcliiTe,  and  upon  the  arguments  urged  at  the 
bar  in  support  of  them,  very  few  words  will  suffice  to  show  that, 
as  an  authority,  itas  inapplicable  to  this  case. 

The  incapacities  of  a  papist,  under  the  English  statute  of  11  and  12 
Wm.  IIL  c.  4,  and  of  an  alien,  at  conmion  law,  are  extremely  dissim- 
VOL.  IV.  26 
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ilar.  The  former  is  incapable  to  take  by.  purchase,  any  lands,  or 
profits  out  of  lan4s ;  siid  all  estates,  terms,  and  any  other  interests  or 
profits  whatsoever  out  of  lands,  to  be  made,  suffered,  or  done,  to  or 
for  the  use  of  such  person,  or  upon  any  trust  for  him,  or  to,  or  for  the 
benefit,  or  relief  of  any  such  person,  are  declared  by  the  statute  to  be 
utterly  void. 

Thus  it  appears  that  he  cannot  even  take.  His  incapacity  is  not 
confined  to  land,  but  to  any  profit,  interest,  benefit,  or  relief,  in  or 

out  of  it  He  is  not  only  disabled  from  taking  or  having  the 
[  •  589  ]  benefit  of  any  *  such  interest,  but  the  will  or  deed  itself, 

which  attempts  to  pass  it,  is  void.  In  Roper  v.  Radcliffe, 
it  was  strongly  insisted,  that  the  money  given  to  the  papist,  which 
was  to  be  the  proceeds  of  the  land,  was  a  profit  or  interest  out  of  the 
land.  If  this  be  so,  (and  it  is  not  material  in  this  case  to  afiirm  or 
deny  that  position,)  then  the  will  of  John  Roper  in  relation  to  the 
bequest  to  the  two  papists,  was  void  under  the  statute ;  and  if  so, 
the  right  of  the  heir  at  law  of  the  testator,  to  the  residue,  as  a  result- 
ing trust,  was  incontestible.  The  cases  above  cited  have  fully 
established  that  principle.  In  that  case,  too,  the  rents  and  profits, 
till  the  sale,  would  have  belonged  to  the  papists,  if  they  were  capable 
of  taking,  which  brought  the  case  still  more  strongly  within  the 
statute ;  and  this  was  much  relied  on,  not  only  in  reasoning  upon 
the  words,  but  the  policy  of  the  statute. 

Now,  what  is  the  situation  of  an  alien  ?  He  can  not  only  take  an 
interest  in  land,  but  a  freehold  interest  in  the  land  itself,  and  may 
hold  it  against  all  the  world  but  the  king,  and  even  against  him 
until  office  found,  and  he  is  not  accountable  for  the  rents  and  profits 
previously  received.  In  this  case  the  will  being  valid,  and  the  alien 
capable  of  taking  under  it,  there  can  be  no  resulting  trust  to  the  heir ; 
and  the  claim  of  the  State  is  founded  solely  upon  a  supposed  equity, 

to  have  the  land  by  escheat,  as  if  the  alien  had,  or  could, 
[  *  590  ]  upon  the  principles  of  a  court  of  equity,  *  have  elected  to 

take  the  land  instead  of  the  money.  The  points  of  differ- 
ence between  the  two  cases  are  so  striking  that  it  would  be  a  waste 
of  time  to  notice  them  in  detaiL 

It  may  be  fdrther  observed,  that  the  case  of  Roper  v.  Radcliffe  has 
never,  in  England,  been  applied  to  the  case  of  aliens ;  that  its  author- 
ity has  been  submitted  to  with  reluctance,  and  is  strictly  confined  in 
its  application  to  cases  precisely  parallel  to  it.  Lord  Mansfield,  in 
the  case  of  Foone  v.  Blount,  Cowp.  467,  speaks  of  it  with  marked 
disapprobation ;  and  we  know,  that  had  Lord  Trevor  been  present, 
and  declared  the  opinion  he  had  before  entertained,  the  judges  would 
have  been  equally  divided. 
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The  case  of  the  Attorney-General  and  Lord  Weymouth,  Ambleri 
20,  was  also  pressed  upon  the  court,  as  strongly  supporting  that  of 
Roper  V.  Radcliffe,  and  as  bearing  upon  the  present  case. 

The  first  of  these  propositions  might  be  admitted ;  although  it  is 
certain  that  the  Mortmain  Act,  upon  which  that  case  was  decided,  is 
even  stronger  in  its  expression  than  the  statute  against  papists,  and 
the  chancellor  so  considers  it ;  for  he  says,  whether  the  surplus  be 
considered  as  money  or  land,  it  is  just  the  same  thing,  the  statute 
making  void  all  charges  and  incumtomces  on  land,  for  the  benefit 
of  a  charity. 

But  if  this  case  were,  in  all  respects,  the  same  as  Roper  v.  Rad- 
diffe,  the  observations  which  have  been  made  upon  the  latter  would 
all  apply  to  it  It  may  be  remarked,  however,  that  in  this  case,  the 
chancellor  avoids  expressing  any  opinion  upon  the  question, 
whether  the  money  to  arise  firom  the  sale  of  *  the  land,  was  to  [  *  591 J 
be  taken  as  personalty  or  land ;  and,  although  he  mentions 
the  case  of  Roper  v.  Radcliffe,  he  adds,  that  he  does  not  depend  upon 
it,  as  it  was  immaterial  whether  the  surplus  was  to  be  considered  as 
land  or  money,  under  the  Mortmain  Act. 

Upon  the  whole,  we  are  unanimously  of  opinion  that  the  legacy 
given  to  Thomas  Craig,  in  the  will  of  Robert  Craig,  is  to  be  con« 
sidered  as  a  bequest  of  personal  estate,  -^hich  he  is  capable  of  taking 
for  his  own  benefit. 

CerHficatej  accordingly. 

10  F.  632 ;  6  H.  233;  12  H.  98. 


Cameron  v.  M'Roberts. 

3  W.  591. 

The  circait  conrts  have  no  power  to  set  aside  their  decrees  in  eqaitj,  on  motion,  after  ^(^/OW.  /  ^  ^ 
term  at  which  they  are  rendered.  'JT^    ^  ^  ">, 

Where  M*IL,  a  citizen  of  Eentackj,  broaght  a  suit  in  equity,  in  the  drcoit  court  of  Eentnc^y/^  T.  ^'\^ 
against  C.  C,  stated  to  be  a  citizen  of  Yiiiginia,  and  E.  J.,  and  S.  E.,  without  any  desig- ^ //   ^^  ^ 
nation  of  a  citizenship ;  all  the  defendants  appeared  and  answered ;  and  a  decree  was^   u  "^    P 
pronounced  for  the  plaintiff;  it  was  held,  that  if  a  joint  interest  rested  in  G.  C,  and  the^T^^,  ^  '^  ^ 
other' defendants,  the  court  had  no  jurisdiction  orer  the  cause.    But  that  if  a  distinct/7'^     .'^  .- 
interest  Tested  in  C.  C,  so  that  substantial  justice,  (so  far  as  he  was  concerned,)  could  be^^-  ^^  '' 
done  without  affecting  the  other  defendants,  the  jurisdiction  of  the  court  might  be//"^^*^  ^  ,  ^ 
exercised  as  to  him  alone.  (>  ^^  ^, 

Appeal  firom  the  circuit  couit  for  the  district  of  Eentacky.  /^  ^  c 


4J04        SUPREME  COURT  OP  THE  UNITED   STATES- 

Cameron  v.  M^Boberts.    8  W. 

^V     [  •  592  ]      •John  IVFEoberts,  stated  in  the  pleadings  to  be  a  citizen 

f  ^c;^  of  the  State  of  Kentacky,  brought  his  suit  in  equity  in 

£   t  c .  /    the  district  court  of  Kentucky,   (said  court  then  having  by  law 

£  '    T    the  jurisdiction  of  a  circuit  court,)  against  Charles  Cameron,  stated 

/  ,  to  be  a  citizen  of  Virginia,  and  Ephraim  Jackson,  Samuel  Emerson, 

and  other  parties  named  in  the  bill,  without  any  designation  of 

citizenship.     The  defendant,  Cameron,  was  not  served  with  process, 

but  appeared  and  answered  the  bill,  as  did  the  other  defendants. 

The  cause  was  heard,  and  at  the  November  term  of  said  court,  in 

1804,  a  final  decree  was  pronounced  for  the  plaintiff,  AFRoberts. 

In  1805,  the  defendant,  Cameron,  filed  a  bill  of  review,  which  is 
now  pending,  and  at  the  May  term  of  the  circuit  court,  of  1811, 
moved  the  court  to  set  aside  the  decree,  and  to  dismiss  the  suit, 
because  the  want  of  jurisdiction  appeared  on  the  record ;  and  upon 
the  allegation  that  the  said  Jackson,  Emerson,  and  the  other  parties  ' 
to  the  bill,  were,  in  fact,  citizens  of  the  State  of  Kentucky.  On 
which  motion  the  following  questions  arose :  — 

1.  Has  the  circuit  court  power  and  jurisdiction  over  a  judgment 
or  decree,  so  as  to  set  the  same  aside  after  the  term  at  which  it  was 
pronounced  ? 

2.  If  it  has,  could  it  be  exercised  after  the  lapse  of  five  years  ? 

3.  Had  the  district  court  jurisdiction  of  the  cause  as  to  the 
defendant,  Cameron,  and  the  other  defendants?     If  not,  had  the 

court  jurisdiction  as  to  the  defendant,  Cameron,  alone  ? 
[  *  593  ]  *  Upon  which  questions  the  judges  of  the  circuit  court, 

being  divided  in  opinion,  the  same  were  ordered  to  be  cer^ 
tified  to  this  court 

Sardinj  for  the  plaintiff,  AFRoberts. 

No  counsel  appearing  for  the  defendant 

It  was  ordered  to  be  certified  to  the  circuit  court  for  the  district  of 
Kentucky,  as  follows,  namely :  —  I 

Certificate.  This  cause  came  on  to  be  heard  on  the  statement 
of  facts  contained  in  the  record,  and  on  the  questions  on  which  the 
opinions  of  the  judges  of  the  circuit  court  were  opposed,  and  which  i 

were,  therefore,  at  the  request  of  one  of  the  parties,  adjourned  to  this  I 

court,  and  was  argued  by  counsel.  On  consideration  whereof  this 
court  doth  order  it  to  be  certified  to  the  circuit  court  of  the  United 
States  for  the  district  of  Kentucky. 

1.  That  in  this  case  the  court  had  not  power  over  its  decree,  so  as 
to  set  the  same  aside,  on  motion,  after  the  expiration  of  the  term  in 
which  it  was  rendered. 
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2.  Conseqaently,  such  power  cannot  be  exercised  after  the  lapse 
of  five  years. 

3.  If  a  joint  interest  vested  in  Cameron  and  the  other  defendants, 
the  court  had  no  jurisdiction  over  the  cause.  If  a  distinct  interest 
vested  in  Cameron,  so  that  substantial  justice  (so  far  as  he 

was  interested)  *  could  be  done  without  affecting  the  other  [  *  594  ] 
defendants,  the  jurisdiction  of  the  court  might  be  exercised 
as  to  him  alone. 

10  W.  181;  7  p.  252;  12  P.  488;  6  H.  31. 


CuAia  et  oL  Vi  Bradford. 

3  W.  594. 

If  under  the  Virginia  land  law,  the  warrant  mnst  be  lodged  in  the  office  of  the  snryeyor,  at/>y  1^1^/^' 
the  time  when  the  stinrey  is  made,  his  certificate,  stating  that  the  surrey  was  made  hj/^f.  c'^'  ^ ' 
Tirtae  of  the  governor's  warrant,  and  agreeably  to  the  royal  proclamation  of  1763,  is  snf-  ^ 
ficient  eyidenoe  that  the  warrant  was  in  his  possession  at  that  time. 

The  6th  section  of  the  Act  of  Virginia,  of  1748,  entitled,  "  An  act  directing  the  dnty  of  sur- 
veyors of  lands,**  is  merely  directoxy  to  the  officer,  and  does  not  make  the  TaHdity  of  the 
snnrey  depend  npon  his  conforming  to  its  requisitions. 

A  survey  made  by  the  deputy  surveyor  is,  in  law,  to  be  considered  as  made  by  the  principal 
surveyor. 

An  alien  may  take,  by  purchase,  a  freehold  estate,  which  cannot  be  devested  on  the  grouxid 
of  alienage,  but  by  inquest  of  office  or  some  legislative  act  equivalent  thereto. 

A  defeasible  title  thus  vested,  during  the  war  of  the  Revolution,  in  a  British  bom  subject, 
who  has  never  become  a  citizen,  is  completely  protected  and  confirmed  by  the  9th  article 
of  the  treaty  of  1794,  between  the  United  States  and  Great  Britain. 

Hardin  and  Talbotj  for  the  appellant 

B.  Hardin^  for  the  respondent. 

Washington  J.,  delivered  the  opinion  of  the  court 
*  This  is  an  appeal  from  the  decree  of  the  circuit  court  for  [  *  695  ] 
the  district  of  Kentucky,  made  in  a  suit  in  chancery,  insti- 
tuted by  the  appellee  against  the  appellants,  whereby  the  latter  were 
decreed  to  convey  to  the  former  certain  parts  of  a  tract  of  land, 
granted  to  them  by  the  commonwealth  of  Virginia,  to  which  the 
appellee  claimed  title,  under  a  junior  patent,  founded  on  a  prior 
warrant  and  survey. 

The  warrant  to  William  Sutherland,  under  whom  the  appellee 
claims,  bears  date  the  24th  of  January,  1774,  and  was  issued  by 

26* 
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the  governor  of  Virginia,  by  virtue  of  the  prochtmation  of  the  King 

of  Great  Britain,  of  1763.     Under  this  warrant,  one  thousand  acres 

of  land,  lying  in  Fincastle  county,  on  the  south  side  of  the  Ohio  River, 

were  surveyed  on  the  4th  day  of  May,  1774,  by  Hancock  Taylor, 

deputy  surveyor  of  that  county,  and  a  grant  issued  for  the  same,  by 

I  the  commonwealth  of  Virginia,  to  the  said  William  Sutherland, 

i  bearing  date  the  5th  of  August,  1788.     The  appellee  derives  his  title 

as  devisee  under  the  wOl  of  his  father,  William  Radford,  to  whom 

j  the  said  tract  of  land  was  ccmveyed,  by  William  Sutherland,  on  the 

13th  of  February,  1799. 
I  The  appellants  claim  parts  of  the  aforesaid  tract  of  land,  under 

'  entries  made  upon  treasury  warrants,  in  the  year  1780,  which  were 

surveyed  in  1785,  and  patented  prior  to  the  26th  of  May,  1788. 
!  It  is  admitted  by  the  parties,  1.  That  William  Sutherland  was  a 

native  subject  of  the  King  of  Great  Britain,  and  that  he  left  Virginia 
prior  to  the  year  1776,  and  has  never  since  returned  to  the 
[  ^596  ]  United  •  States.    2.  That  Hancock  Taylor  was  killed  by 
the  Indians,  in  1774,  and  that  he  never  did  return  the  sur- 
veys made  by  him  to  the  office  of  Preston,  the  principal  surveyor  of 
•Fincastle  county,  but  that  A.  HemptonstralT,  one  of  the  company, 
took  possession  of  his  field  notes  after  his  death,  and  lodged  them  in 
Preston's  office ;  and  that  it  was  Taylor's  usual  practice  to  mark  all 
the  corners  of  his  surveys. 

The  correctness  of  the  decree  made  in  this  cause  was  objected  to 
on  various  grounds. 

1.  Because  it  does  not  appear  that  Hancock  Taylor  had  in  his  pos- 
session, or  under  his  control,  a  warrant  authorizing  him  to  execute 
this  survey  for  William  Sutherland 

2.  Because  there  is  not  only  an  absence  of  all  evidence  to  prove 
that  the  survey,  for  Sutherland,  was  made  and  completed  on  the 
ground,  but  that  it  appears,  firom  the  evidence  of  Hemptonstrall,  that 
no  such  survey  was  actually  made*  This  witness  states  that  he 
attended  Hancock  Taylor  on  this  survey  as  a  marker,  and  sometimes 
as  a  chain  carrier.  He  proves  the  beginning  comer,  and  the  five  first 
lines  of  the  survey,  ending  at  four  chestnut  trees,  the  mark  of  which 
lines  were  plainly  discernible  when  tliis  tract  was  surveyed,  imder  an 
order  of  the  circuit  court  made  in  this  cause.  But  he  adds,  that  the 
subsequent  lines  of  the  survey  were  not  run ;  and  the  surveyor  who 
executed  the  order  of  the  circuit  court,  reports,  that  he  met  with  no 

marked  line,  or  comer  trees,  after  he  left  the  four  diestnuts. 
(  •  597  ]      3.  It  is  objected,  in  the  third  place,  that  the  survey,  •not 

having  been  completed  by  the  deputy  surveyor,  the  court 
ought  to  infer  that  the  lines  actually  run  were  merely  experimental; 
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and,  in  such  a  case,  it  is  contended,  that  the  principal  surveyor 
oould  not  make  and  certify  a  plat  of  the  survey  on  which  a  grant 
could  legally  be  founded* 

It  appears  to  the  court,  that  these  objections  were  folly  examined 
and  overruled  in  the  case  of  Taylor  and  Quarles  v.  Brown,  5  Cranch, 
234. 

It  was  there  decided,  1.  That  if  in  point  of  law,  the  warrant  must 
be  lodged  in  the  office  of  the  surveyor  at  the  time  when  the  survey 
is  made,  his  certificate,  which  states  that  the  survey  was  made  by 
virtue  of  the  governor's  warrant,  and  agreeably  to  his  majesty's  royal 
proclamation  of  1763,  is  sufficient  evidence  that  the  warrant  was  in 
his  possession  at  that  time.  In  this  case,  the  warrant  under  which 
Sulherland's  survey  was  made,  is  described  in  the  certificate  with 
sufficient  certainty  to  prove  that  the  officer  in  making  the  survey  acted 
under  its  authoriiy.  2.  It  was  decided  that  the  sixth  section  of  the 
Act  of  Virginia,  passed  in  the  year  1748,  entitled,  <^  an  act  directing 
the  duty  of  surveyors  of  lands,"  upon  which  the  second  objection 
made  in  that  case,  and  in  this,  is  founded,  is  merely  directory  to  the 
officer,  and  that  it  does  not  make  the  validity  of  the  survey  to  depend 
upon  the  conformity  of  the  officer  to  its  requisitions.  This  construc- 
tion of  the  above  section  appears  to  the  court  to  be  perfectly  weU 
founded.  The  owner  of  the  warrant  has  no  power  to  control  the  con- 
duct of  the  surveyor,  whose  duty  it  is  to  execute  it,  and  it 
would  therefore  be  unreasonable  to  deprive  him  of  *  the  title  [  *  598  ] 
which  the  warrant  confers  upon  him,  on  account  of  the  sub- 
sequent neglect  of  that  officer.  If  the  omission  of  the  surveyor  <<  to 
see  the  land  plainly  bounded  by  natural  bounds  or  marked  trees," 
which  the  law  imposes  upon  him  as  a  duty,  cannot  afiect  the  title  of 
Uie  warrant  holder,  it  would  follow  that  his  omission  to  run  all  the 
lines  of  the  survey  on  the  ground,  which  the  law  does  not  in  express 
tenns  require  him  to  do,  ought  not  to  produce  that  effect.  If  the  sttr- 
veyor,  by  running  some  of  the  lines,  and  from  adjoining  surveys,  nat- 
ural boundaries,  or  his  personal  knowledge  of  the  ground,  is  enabled 
to  protract  the  remaining  lines,  so  as  to  close  the  survey,  no  subse- 
quent locator  can  impeach  the  title  founded  upon  such  survey  upon 
Ihe  ground  that  all  the  lines  were  not  run  and  marked.  The  legisla- 
tore  may,  undoubtedly,  declare  all  such  surveys  to  be  void ;  but  no 
statute  to  this  efiect  was  in  force*  in  Virginia  at  the  time  when  this 
survey  was  made. 

3.  The  third  objection  made  to  this  decree  appears  to  be  substan- 
tially removed  by  the  opinion  of  this  court  on  the  third  point  in  the 
case  above  referred  to.  It  was  there  decided  that  the  survey,  though 
in  fact  made  by  the  deputy  surveyor,  was,  in  point  of  law,  to  be  con- 
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8idered  as  made  by  the  principal,  and,  consequently,  that  his  sig- 
nature to  the  plat  and  certificate  was  a  sufficient  authentication  of 
the  survey  to  entitle  the  person  claiming  under  it  to  a  grant 

As  to  the  distinction  taken  at  the  bar  between  that  case  and  this, 
upon  the  ground  that  in  this  the  survey  was  merely  experimental,  and 
was  not  intended  to  be  made  in  execution  of  the  warrant, 
[  •  599  ]  there  is  certainly  *  nothing  in  it  It  is  by  acts  that  the  in- 
tention of  men,  in  the  absence  of  positive  declarations,  can 
best  be  discovered.  The  survey  made  by  Taylor  was  adopted  by  the 
principal  surveyor,  as  one  actually  done  in  execution  of  the  warrant 
to  Sutherland ;  and  it  would  be  too  much  for  this  or  any  other  court 
to  presume,  that  a  contrary  intention  prevailed  in  the  mind  either  of  the 
principal  or  deputy  surveyor,  and  on  that  supposition  to  pronounce 
the  survey  invalid. 

The  last  objection  made  to  this  decree  is,  that,  as  a  British  subject, 
William  Sutherland  could  not  take  a  legal  titie  to  this  land,  under 
the  State  of  Virginia,  and,  consequentiy,  that  the  grant  to  him  in 
1788  was  void,  and  was  not  protected  by  the  treaty  of  1794,  between 
the  United  States  and  Great  Britain. 

The  decision  of  this  court  in  the  case  of  Fairfax's  Devisee  v.  Hun- 
ter's Lessee,  7  Cranch,  603,  affords  a  full  answer  to  this  objection.  In 
that  case,  the  will  of  Lord  Fairfax  took  effect  in  the  year  1781,  during 
the  wax ;  and  Denny  Martin,  the  devisee  under  that  will,  was  found 
to  be  a  native  born  British  subject,  who  had  never  become  a  citizen 
of  any  of  the  United  States,  but  had  always  resided  in  England. 

It  was  ruled  in  that  case,  1.  That  although  the  devisee  was  an 
alien  enemy  at  the  time  of  the  testator's  death,  yet  he  took  an  estate 
in  fee  under  the  will,  which  could  not,  on  the  ground  of  alienage^  be 
devested  by  inquest  of  office,  or  by  some  legislative  act  equivalent 
thereto.  2.  That  the  defeasible  titie  thus  vested  in  the  alien 
[•600]  devisee  was  completely  *  protected  smd  confirmed  by  the 
ninth  article  of  the  treaty  of  1794. 

These  principles  are  decisive  of  the  objection  now  under  consider- 
ation.  In  that  case,  as  in  this,  the  legal  titie  vested  in  the  alien,  by 
purchase  during  the  war,  and  was  not  devested  by  any  act  of  Vir- 
ginia, prior  to  the  treaty  of  1794,  which  rendered  their  estates  absolute 
and  indefeasible. 

Decree  affirmed^  toUh  costs. 

14  P.  853. 
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This  oourt  has  no  jorisdiction  of  causes  btoaght  before  it,  upon  a  certificate  of  a  diyision  of 
opinions  of  the  jadges  of  the  drcoit  court  for  the  District  of  Columbia.  The  appeUate 
jorisdiction  of  this  court,  in  respect  to  that  court,  only  extends  to  the  final  judgments  and 
decrees  of  the  latter. 

This  canse  was  broiight  from  the  circuit  court  for  the  District  of 
Ck>lambia,  upon  a  certificate  that  the  opinions  of  the  judges  of  that 
court  were  divided  upon  a  question  which  occurred  in  the  cause.  It 
was  submitted  without  argument. 

It  was  ordered  to  be  certified  to  the  circuit  court  for  the  District  of 
Columbia,  as  follows :  — 

•  Certificate.  This  cause  came  on  to  be  heard  on  the  [  •  601  ] 
transcript  of  the  record  of  the  circuit  court  for  the  District  of 
Columbia,  and  on  the  question  certified,  on  which  the  judges  of  that 
court  were  divided,  and  was  argued  by  counsel.  On  consideration 
whereof  this  court  is  of  opinion,  that  its  jurisdiction  extends  only  to 
the  final  judgments  and  decrees  of  the  said  circuit  court.  It  is,  there- 
fore, considered  by  this  court  that  the  cause  be  remanded  to  the  said 
circuit  court  for  the  District  of  Columbia,  to  be  proceeded  in  accord- 
ing to  law. 


*  The  Neptune.    Hairod  et  oL  Claimants. 

8  W.  601. 

libel  under  the  27th  section  of  the  Registry  Act  of  1792,  (1  Stats,  at  Large,  298,)  for  the  \f^ 
fraudulent  use  bj  a  yessel  of  a  certificate  of  registiy,  to  the  benefit  of  which  sh^was  not 
entitled. 

Vessel  forfeited. 

The  provisions  of  the  27th  section  apply  as  well  to  Tessels  which  have  not  been  preyionsly 
registered,  as  to  those  to  which  registers  have  been  previously  granted. 

Appeal  from  the  district  court  of  Louisiana. 

D.  B.  Ogden^  and  C^T.  Ingersoll^  for  the  appellants  and  claimants. 
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[  *  603  ]      *  Duv ALL,  J.9  deliveied  the  opinion  of  the  court 

The  ship  Neptune,  owned  and  comjmanded  by  Captain 
Myrick,  arrived  at  New  Chrleans  from  London,  on  the  20th  of  October, 
1815.  On  the  next  day  he  appeared,  in  company  with  George  M. 
Ogden,  one  of  the  appellants,  at  the  custom-house,  and  reported  The 
Neptune  as  a  registered  vessel  of  the  United  States,  belonging  to 
"Wilmington,  North  Carolina,  where,  he  alleged,  and  it  was  so  stated 
in  the  manifest,  she  was  registered. 

He  declared,  at  the  same  time,  that  he  had  lost  the  register  in 
ascending  the  Mississippi,  and  required  a  new  one  to  be  issued  in 
lieu  of  it  Captain  Myrick  had  made  a  protest  before  a  notary  public 
to  that  effect,  and  offered  to  take  the  oath  required  by  the  13th  section 
of  the  act,  entitled,  an  act  concerning  the  registering  and  recording 
of  ships  or  vessels,  but  was  taken  sick,  and,  in  a  few  days  afterwards, 
died  without  taking  it 

Greorge  M.  Ogden  administered  on  the  estate  of  Captain  Myrick, 
and  on  the  22d  of  November,  the  court  of  probates  ordered  a  sale 
.of  the  effects  of  the  intestate,  which  was  made  on  the  5th  of  Decem- 
ber following,  at  which  sale  Messrs.  Harrod  and  Ogdens  became  the 
purchasers  of  The  Neptune,  for  $7,500. 

On  the  12th  of  January,  1816,  Messrs.  Harrod  and  Ogdens  ad- 
dressed a  letter  to  the  collector,  requesting  to  be  informed  whether  a 
register  could  be  granted  for  the  ship  Neptune,  on  the  owners  taking 
the  oath  prescribed  by  law.  The  collector  replied,  by  letter  dated  the 
20th,  that  a  register  had  been  refused  the  ship  Neptune,  on 
[  *  603  ]  the  ground  that  the  oath,  offered  to  *  show  the  loss  of  a 
former  register,  was  insufficient,  inasmuch  as  it  contained 
an  assertion  that  the  register  lost  was  granted  at  the  port  of  Wil- 
mington, in  North  Carolina;  and  by  a  letter  from  the  collector  of  that 
port,  information  had  been  received  that  no  such  register  was  ever 
issued  from  his  office.  The  collector  was  afterwards  examined  as  a 
witness  in  the  cause,  and  declared  on  oath  to  the  same  effect 

George  M.  Ogden,  one  of  the  owners,  afterwards  applied  at  the 
collector's  office  for  a  register,  offering  to  take  an  oath,  the  form  of 
which  he  had  prepared,  varying  from  the  form  of  the  oath  required  • 
by  law;  he  was  informed  by  the  collector  it  was  not  sufficient,  and 
that,  unless  he  would  take  the  oath  in  the  form  prescribed  by  the 
Registry  Act,  a  register  could  not  be  granted  Mr.  Ogden  pressed 
the  form  of  the  oath  which  he  had  tendered,  but  was  again  told  it 
could  not  be  received.  Mr.  Ogden  had  been  shown  the  letter  from 
the  collector  at  Wilmington,  and  had  been  formed  of  its  contents 
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by  the  attorney  for  the  district  Nevertheless,  he  appeared  in  the 
eoQector's  office  on  the  22d  of  January,  1816,  and  took  the  oath 
required  by  law,  relying,  as  he  said,  on  the  oath  which  Captain 
M yrick  had  taken,  as  the  ground  of  his  oath ;  and  a  register  issued 
in  form  to  the  owners,  Blchard  Peniston,  master.  In  this  oath,  he 
deposed,  that,  "  being  owner  in  part,  and  having  charge  of  the  ship 
or  vessel  called  The  Neptune,  the  said  ship  or  vessel  had  been,  as 
he  verily  believed,  registered,  according  to  law,  by  the  name  of  Nep- 
tune, and  that  a  certificate  thereof  was  granted  by  the  col- 
lector of  the  district  of  Wilmington,  in  the  State  of  *  North  [  *  604  ] 
Carolina,  which  certificate  had  been  lost  and  destroyed  by 
accidentally  falling  overboard  in  the  Biver  Mississippi" 

On  the  part  of  the  owners,  John  IVFCauley,  mate  of  The  Neptune, 
deposed,  that  on  her  voyage  from  London  to  New  Orleans,  he  had 
seen  the  register  of  the  ship  Neptune  firequently,  and  before  the 
issuing  of  the  new  register  he  had  assured  Mr.  Ogden  that  he  had 
seen  it,  and  that  he  believed  it  to  be  dated  at  Wilmington,  North 
Carolina,  and  that  it  was  lost  by  accident,  from  the  pocket  of  the 
captain  in  the  Biver  Mississippi ;  and  that  he  had  no  reason  to  doubt 
it  a  genuine  one.  M'Cauley  being  asked,  ^  Did  Captain  Myrick  tell 
you,  on  his  return  from  town,  that  he  had  shown  the  register  to 
Messrs.  Harrod  and  Ogdens  ? "  answered,  he  said  he  had  laid  the 
pocket-book  containing  it  on  the  desk.  The  carpenters,  who  repaired 
The  Neptune,  certified  that,  in  their  opinion,  she  was  built  in  the 
United  States. 

The  Neptune  cleared  out  at  the  custom-house  of  New  Orleans,  on 
the  9th  day  of  February,  1816,  when  she  was  immediately  seized  by 
the  collector,  as  forfeited  to  the  United  States,  and  libelled  for  a  breach 
of  the  27th  section  of  the  act  of  congress  of  the  31st  of  December, 
1792,  c.  146,  (I.)  entitled  <<An  act  concerning  the  registering  and 
recording  of  ships  or  vessels."  Upon  these  facts.  The  Neptune, 
together  with  her  tackle,  apparel,  and  furniture,  was,  by  the  sentence 
of  the  district  court,  condemned  as  forfeited  to  the  United  States. 
From  this  decree  the  owners  appealed  to  this  court 

*  The  question  for  the  decision  of  this  court  must  depend  [  *  605  ] 
upon  the  truje  construction  of  the  act  before  mentioned.  If 
the  appellants  have,  in  all  respects,  complied  with  the  requisites  of 
that  act,  they  have  incurred  no  forfeiture ;  if  any  of  its  provisions, 
which  inflict  a  forfeiture  of  the  vessel  for  a  non-compliance,  have  been 
violated,  a  forfeiture  will  ensue. 

By  the  1st  section  of  the  act,  it  is  provided,  that  ships  or  ves- 
sels of  the  United  States  shall  not  continue  to  enjoy  the  benefits 
and  privileges  appertaining  to  such  ships  or  vessels,  longer  than  they 
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shall  continue  to  be  wholly  owned,  and  be  commanded  by  a  citizen, 
or  citizens  of  the  United  States. 

The  3d  section  directs  that  all  yessels  thereafter  to  be  registered, 
shall  be  registered  by  the  collector  of  the  district,  in  which  shall  be 
comprehended  the  port  to  which  the  ship  or  vessel  shall  belong  at 
the  time  of  her  registry ;  which  port  shall  be  deemed  to  be  that  at  or 
nearest  to  which  the  owner,  if  there  be  but  one,  or  if  more  than  one, 
the  husband  or  acting  and  managing  owner,  of  such  ship  or  vessel, 
usually  resides ;  and  the  name  of  the  vessel,  and  of  the  port  to  which 
she  belongs,  shall  be  painted  on  her  stem. 

The  4th  section  prescribes  the  substance  of  the  oath  to  be  taken 
in  order  to  the  registry,  and  contains  a  clause  of  forfeiture,  in  case 
any  of  the  matters  of  fact,  which  shall  be  within  the  knowledge  of 
the  party  swearing,  shall  not  be  true.  The  5th  section  makes  it  the 
duty  of  all  the  owners  resident  within  the  United  States,  to  take  a 
like  oath  within  ninety  days  after  the  granting  the  register. 
[  *  606  ]  *  The  ninth  section  directs  the  collector  of  each  district 
to  keep  a  record  of  all  ships  and  vessels  to  which  regiBters 
shall  have  been  granted,  and  prescribes  the  form  of  the  register. 
The  10th  section  directs  a  copy  of  each  register  to  be  transmitted  to 
the  register  of  the  treasury,  who  shall  cause  a  record  of  them  to  be  kept 

The  11th  section  directs  the  course  of  proceeding,  in  case  a 
vessel  be  purchased  by  a  citizen  before  registry,  and  contains  a 
clause  of  forfeiture  in  case  of  false  swearing. 

By  the  13th  section,  it  is  enacted  that  if  the  certificate  of  regis- 
try of  any  vessel  shall  be  lost,  destroyed,  or  mislaid,  the  master  or 
other  person  having  the  charge  or  command  of  her,  may  make 
oath  or  affirmation,  before  the  collector  of  the  district  where  such 
vessel  shall  first  be  after  such  loss  or  destruction ;  and  the  form  of 
the  oath  is  prescribed.  It  is  an  essential  part  of  the  oath,  that  in  it 
shall  be  stated  the  name  of  the  collector,  and  the  port  at  which  the 
former  register  was  granted. 

The  14th  section  requires,  that  when  a  registered  vessel  shall  be 
sold  or  transferred  to  a  citizen  of  the  United  States,  she  shall  be 
registered  anew  by  her  former  name ;  and  if  not  registered  anew,  she 
shall  not  be  entitled  to  the  privileges  or  benefits  of  a  ship  of  the 
United  States. 

By  the  27th  section,  it  is  provided  that  if  any  certificate  of  regis- 
try or  record  shall  be  fraudulently  or  knowingly  used,  for  any  ship 
or  vessel  not  then  actually  entitled  to  the  benefit  thereof,  accord- 
ing to  the  true  intent  of  the  act,  such  ship  or  vessel  shall 
[  •  607  ]  *be  forfeited  to  the  United  States,  with  her  tackle,  apparel, 
and  furniture. 
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In  the  argument  of  this  ease,  it  was  admitted  by  the  counsel  for 
the  appellants,  that  the  register  was  improperly  obtained ;  bat  it  was 
denied  that  the  vessel  became  thereby  forfeited  under  the  27th,  or  any 
other  section  of  the  Registry  Act.  And  it  was  contended  that  the 
owner  having  a  register  issued  by  the  collector,  was  proof  that  it  was 
not  fraudulently  obtained.  In  support  of  this  position,  the  case  of 
ihe  Anthony  Mangin  was  cited,  from  3  Cranch,  337,  United  States 
V*  Grundy. 

To  this  it  was  replied,  that  the  appellants  purchased  The  Neptune, 
knowing  that  she  was  without  a  register.  That  it  was  alleged  to 
have  been  granted  to  the  former  owner,  by  the  coDector  for  the  port 
of  Wilmington,  in  North  Carolina,  and  that  it  was  lost.  The  appel- 
lants knew  that  information  had  been  received  from  the  collector  at 
Wilmington,  that  a  register  for  The  Neptune  had  never  been  issued 
at  that  port ;  and  that,  therefore,  it  was  fraudulently  obtained,  and 
used  for  The  Neptune,  not  then  entitled  to  the  benefit  of  it. 

The  case  of  The  Anthony  Mangin  does  not  support  the  argument 
of  the  appellant's  counsel  In  that  case  an  action  was  brought  by 
the  United  States,  against  Grundy  and  Thomburgh,  for  money  had 
and  received  for  the  use  of  the  United  States,  by  the  defendants,  as 
assignees  of  Aquila  Brown,  junior,  a  bankrupt,  it  being  money 
received  by  the  defendants  for  the  sale  of  the  ship  Anthony  Mangin, 
which  ship  the  United  States  alleged  was  forfeited  by  rea- 
son *that  Brown,  in  order  to  obtain  a  register  for  her  as  a  [  *  608  ] 
ship  of  the  United  States,  had  falsely  sworn  that  she  was 
his  sole  property,  when  he  knew  that  she  was  in  part  owned  by  an 
alien.  There  was  no  proceeding  in  rem  against  the  vessel  It  was 
a  suit  against  the  assignees  of  Brown,  for  the  value  of  the  vessel ;  and 
the  court  decided  that  an  action  for  the  value  could  only  be  sup- 
ported against  the  person  who  had  taken  the  oath. 

It  is  evident  from  the  facts  in  this  case,  that  George  M.  Ogden, 
when  he  applied  for  a  register  for  The  Neptune,  did  not  believe  that 
he  could  with  safety  take  the  oath  required  by  law ;  because  he  had 
prepared  an  oath  varying  in  form  from  the  oath  required,  which  he 
pressed  the  collector  to  be  permitted  to  take,  but  which  the  collector 
refused  to  administer.  And  the  collector  was  of  opinion,  until  he 
consulted  the  district  attorney,  that  he  ought  not  to  be  permitted  to 
take  the  oath  prescribed,  as  he  could  not  do  it  without  swearing  to  a 
fact  which  was  known  to  be  Imtrue.  For  this  reason  he  refused  to 
administer  the  oath  to  Captain  Myrick  in  his  lifetime. 

There  are  strong  grounds  for  the  belief  that  The  Neptune  never 
had  a  genuine  register.     She  is  represented  in  the  manifest  to  have 
been  built  at  Boston;  to  be  owned  by  Captain  Myrick,  of  New 
VOL.  IV.  27 
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York  —  and  that  she  belonged  to  the  port  of  Wilmington,  in  North 
Carolina.  If  she  had  been  built  at  Boston,  and  belonged  at  the  time 
to  a  person  residing  in  New  York,  it  is  more  than  probable  that, 
pursuant  to  the  provisions  of  the  third  section  of  the  act,  she  would 
have  been  registered  at  one  of  those  places.  If  Captain 
[  •  609  ]  •  Myrick,  or  the  present  owners,  had  been  desirous  of  obtain- 
ing correct  information  on  the  subject,  it  would  have  been 
furnished  on  application  to  the  treasury  department  All  registers 
are  transmitted  regularly  to  the  register  of  the  treasury  to  be  regis- 
tered in  his  office. 

It  should  be  recollected,  that  the  mate  of  The  Neptune  testified, 
that  Captain  Myrick,  after  returning  from  the  house  of  Messrs. 
Harrod  and  Ogdens  to  his  vessel,  said  he  had  left  his  pocket-book 
containing  the  register  on  their  desk.  Hence  it  is  rational  to  con- 
clude, either  that  Captain  Myrick  had  no  register,  or  that,  if  he  had 
one,  it  would  not  bear  inspection. 

Upon  the  whole,  the  court  are  of  opinion  that  the  register  was 
fraudulently  and  knowingly  used  for  The  Neptune,  when  she  was 
not  entitled  to  the  benefit  of  it ;  and  that  she  is  forfeited  for  a  viola- 
tion of  the  provisions  of  the  27th  section  of  the  Registry  Act ;  and  that 
the  provisions  of  that  section  apply  as  well  to  vessels  which  have  not 
been  previously  registered,  as  to  those  to  which  registers  have  been 
previously  granted. 

Decree  affirmed, 

5  P.  190. 


The  United  States  v.  Palbtier  et  aX. 

8  W.  610. 

A,  .  o  3  A  robbery  committed  on  the  high  seas,  althongh  such  robbery  if  committed  on  land  would 

\'.  iT  i^  ^  ^^^  ^y  *^®  ^'^^  ^^  *^®  United  States  be  pnnishable  with  death,  is  piracy,  under  the  8th 

^/  ^  ~/i  J  section  of  the  act  of  1790 ;  (1  Stats,  at  Large,  113 ;)  for  the  punishment  of  certain  crimes 

;/    /  o'  ^'  against  the  United  States  \^  and  the  circuit  courts  hare  jurisdiction  thereof. 

A/      *^^L^'  The  crime  of  robbery,  as  mentioned  in  the  act,  is  the  crime  of  robbery  as  recognized  and 

7?    u  ^  defined  at  common  law. 

p    v^~  •  ^  The  crime  of  robbery  committed  by  a  person  who  is  not  a  citizen  of  the  United  States,  on 

J^,  6  ^   r-  the  high  seas,  on  board  of  a  ship  belonging  exclusively  to  subjects  of  a  foreign  state,  i»  not 

//     i"^  ^  piracy  under  the  act,  and  is  not  punishable  in  the  courts  of  the  United  States. 

9     ^  f  b  "When  a  civil  war  rages  in  a  foreign  nation,  one  part  of  which  separates  itself  from  the  old 

(|/^     '  C  established  goyemment,  and  erects  itself  into  a  distinct  government,  the  courts  of  the 

,a\  .^^r  — 

^  ^  . "  V  A  ^  United  States  v.  Klintock,  5  W.  144. 
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Union  must  Yiew  snch  newlj  constituted  goremment,  as  it  is  viewed  by  the  legisladre  and  /^  f.  ^.-^  y 
execatiye  departments  of  the  government  of  the  United  States.  /  jf.  Ji^yi^/ 

If  that  government  remains  nentral,  but  recognizes  the  existence  of  a  civil  war,  the  courts  of/  ff.  c^^  ^  .. 
the  Union  cannot  consider  as  criminal  those  acts  of  hostility  which  war  authorizes,  and^^?/.   ^  ^  / 
which  the  new  government  may  direct  against  its  enemy.  J<5'£.  ^^^  ^  ^ 

The  same  testimony  which  would  be  sufficient  to  prove  that  a  vessel  or  person  is  in  the  ser-^^i^jf*.  -4-  ^  ^ 
vice  of  an  acknowledged  state,  is  admissible  to  prove  that  they  are  in  the  service  of  such^i/f.  4^^-*''' 
newly  erected  government.    Its  seal  cannot  be  allowed  to  prove  itself,  but  may  be  proved  J^J?:    i^   ^. 
by  such  testimony  as  the  nature  of  the  case  admits ;  and  the  fact  that  a  vessel  or  person 
is  in  the  service  of  such  government  may  be  established  otherwise,  should  it  be  impracti- 
cable to  prove  the  seal. 

This  case  was  certified  firom  the  circuit  court  for  the  Massachu* 
setts  district 

•  At  the  circuit  court  of  the  United  States,  for  the  first  [*611  ] 
circuit,  begun  and  holden  at  Boston,  within  and  for  the 
Massachusetts  district,  on  Wednesday,  the  15th  day  of  October,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  seventeen. 

Before  the  Honorable  Joseph  Story,  associate  justice,  and  John 
Davis,  district  judge. 

The  jurors  of  the  United  States  of  America  within  and  for  the 
district  aforesaid,  upon  their  oaths,  do  present,  that  John  Palmer  and 
Thomas  Wilson,  both  late  of  Boston,  in  the  district  aforesaid,  mari- 
ners, and  Barney  Calloghan,  late  of  Newburyport,  in  the  aforesaid 
district,  mariner,  with  force  and  arms,  upon  the  high  seas,  out  of  the 
iurisdiction  of  any  particular  state,  on  the  fourth  day  of  July  now 
last  past,  did  piratically  and  feloniously  set  upon,  board,  break,  and 
enter  a  certain  ship  called  the  Industria  Baifaelli,  then  and  there  being 
a  ship  of  certain  persons,  (to  the  jurors  aforesaid  unknown,)  and  then 
and  there,  piratically  and  feloniously,  did  make  an  assault  in  and  upon 
certain  persons,  being  mariners,  subjects  of  the  king  of  Spain,  whose 
names  to  the  jurors  aforesaid  are  unknown,  in  the  same  ship,  in  the 
peace  of  God,  and  of  the  said  United  States  of  America,  then  and 
there  being,  and  then  and  there  piratically  and  feloniously  did  put  the 
aforesaid  persons,  mariners,  of  the  same  ship,  in  the  ship  aforesaid,  then 
being,  in  corporal  fear  and  danger  of  their  Uves,  then  and  there,  in  the 
ship  aforesaid,  upon  the  high  seas  aforesaid,  and  out  of  the  jurisdic- 
tion of  any  particular  state,  as  aforesaid,  and  piratically  and  felon- 
iously did,  then  and  there,  steal,  take,  and  carry  away, 
•five  hundred  boxes  of  sugar,  of  the  value  of  twenty  thou-  [  *  612  ] 
sand  doUars  of  lawful  money  of  the  said  United  States ; 
sixty  pipes  of  rum,  of  the  value  of  six  thousand  dollars ;  two  hundred 
demijohns  of  honey,  of  the  value  of  one  thousand  dollars ;  one  thou- 
sand hides,  of  the  value  of  three  thousand  dollars ;  ten  hogsheads  of 
cofiee,  of  the  value  of  two  thousand  dollars ;  and  four  bags  of  silver 
and  gold,  of  the  value  of  sixty  thousand  dollars,  of  the  like  lawful 
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money  of  the  said  United  States  of  America ;  the  goods  and  chattels 
of  certain  persons,  (to  the  jurors  aforesaid  unknown,)  then  and  there, 
upon  the  high  seas  aforesaid,  and  out  of  the  jurisdiction  of  any  par- 
ticular state,  being  found  in  the  aforesaid  ship,  in  custody  and  pos- 
session of  the  said  mariners  in  the  said  ship,  from  the  said  mariners 
of  the  same  ship,  and  from  their  custody  and  possession,  then  and 
there,  upon  the  high  seas  aforesaid,  out  of  the  jurisdiction  of  any  par- 
ticular state,  as  aforesaid ;  against  the  peace  and  dignity  of  the  said 
United  States,  and  the  form  of  the  statute  of  the  United  States,  in 
such  case  made  and  provided.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  aforesaid  district  of  Mas- 
sachusetts is  the  district  where  the  offenders  aforesaid  were  first 
apprehended  for  the  said  offence. 

To  which  indictment  the  prisoners  pleaded  not  guilty ;  and  upon 
the  trial  the  following  questions  occurred,  upon  which  the  opinions 
of  the  said  judges  of  the  circuit  court  were  opposed. 

1.  Whether  a  robbery  committed  upon  the  high  seas,  although 

such  robbery,  if  committed  upon  land,  would  not  by  the 
[  *  613  ]  laws  of  the  United  States  be  punishable  *with  death,  is 

piracy  under  the  8th  section  of  the  act  of  congress,  passed 
the  thirtieth  of  April,  A.  D.  1790 ;  and  whether  the  circuit  court 
of  the  United  States  hath  authority  to  take  cognizance  of,  try,  and 
punish  such  offence  ? 

2.  Whether  the  crime  of  robbery,  mentioned  in  the  said  8th 
section  of  the  act  of  congress  aforesaid,  is  the  crime  of  robbery,  as 
recognized  and  defined  at  common  law,  or  is  dispunishable  until  it 
is  defined  and  expressly  punished  by  some  act  of  congress,  other  than 
the  act  of  congress  above  mentioned  ? 

3.  Whether  the  crime  of  robbery,  committed  by  persons  who  are 
not  citizens  of  the  United  States,  on  the  high  seas,  on  board  of  any 
ship  or  vessel  belonging  exclusively  to  the  subjects  of  any  foreign 
state  or  sovereignty,  or  upon  the  person  of  any  subject  of  any  foreign 
state  or  sovereignty,  not  on  board  of  any  ship  or  vessel  belonging  to 
any  citizen  or  citizens  of  the  United  States,  be  a  robbery  or  piracy, 
within  the  true  intent  and  meaning  of  the  said  8th  section  of  the 
act  of  congress  aforesaid,  and  of  which  the  circuit  court  of  the 
United  States  hath  cognizance,  to  hear,  try,  determine,  and  punish 
the  same  ? 

4.  Whether  the  crime  of  robbery  committed  on  the  high  seas, 
by  citizens  of  the  United  States,  on  board  of  any  ship  or  vessel  not 
belonging  to  the  United  States,  or  to  any  citizens  of  the  United 
States,  in  whole  or  in  part,  but  owned  by,  and  exclusively  belonging 
to  the  subjects  of  a  foreign  state  or  sovereignty;  or  committed  on  the 


FEBRUARY  TERM,  1818.  817 

United  States  r.  Palmer.    S  W. 

high  seas,  on  the  person  of  any  subject  of  any  foreign  state  or 
sovereignty,  who  is  not  at  the  time  on  board  of  any  *  ship  [  *  614  ] 
or  vessel  belonging  in  whole  or  part  to  the  United  States, 
or  to  any  citizen  thereof,  be  a  robbery  or  piracy  within  the  said  8th 
section  of  the  act  of  congress  aforesaid,  and  of  which  the  circuit 
court  of  the  United  States  hath  cognizance  to  hear,  try,  and  deter- 
mine, and  punish  the  same  ? 

6.  Whether  any  revolted  colony,  district,  or  people,  which  have 
thrown  off  their  allegiance  to  their  mother  country,  but  have  never 
been  acknowledged  by  the  United  States  as  a  sovereign  or  indepen- 
dent nation  or  power,  have  authority  to  issue  commissions  to  make 
captures  on  the  high  seas,  of  the  persons,  property,  and  vessels  of  the 
subjects  of  the  mother  country,  who  retain  their  allegiance ;  and 
whether  the  captures  made  under  such  commissions  are,  as  to  the 
United  States,  to  be  deemed  lawful ;  and  whether  the  forcible  seizure, 
with  violence,  and  by  putting  in  fear  of  the  persons  on  board  of  the 
vessels,  the  property  of  the  subjects  of  such  mother  country,  who 
retain  their  allegiance,  on  the  high  seas,  in  virtue  of  such  commis- 
sions, is  not  to  be  deemed  a  robbery  or  piracy  within  the  said  8th 
section  of  the  act  of  congress  aforesaid  ? 

6.  Whether  an  act,  which  would  be  deemed  a  robbery  on  the 
high  seas,  if  done  without  a  lawful  commission,  is  protected  from 
being  considered  as  a  robbery  on  the  high  seas,  when  the  same  act  is 
done  under  a  commission,  or  the  color  of  a  commission,  from  any 
foreign  colony,  district,  or  people  which  have  revolted  from  their 
native  allegiance,  and  have  declared  themselves  indepen- 
dent and  sovereign,  and  *  have  assumed  to  exercise  the  [  *  615  ] 
powers  and  authorities  of  an  independent  and  sovereign 
government,  but  have  never  been  acknowledged  or  recognized,  as  an 
independent  or  sovereign  government  or  nation,  by  the  United 
States,  or  any  other  foreign  state,  prince,  or  sovereignty  ? 

7.  Whether  the  existence  of  a  commission  to  make  captures, 
where  it  is  set  up  as  a  defence  to  an  indictment  for  piracy,  must  be 
proved  by  the  production  of  the  original  commission,  br.of  a  certified 
copy  thereof  from  the  proper  department  of  .the  foreign  state  or 
sovereignty  by  whom  it  is  granted;  or  if  not,  whether  the  impos- 
sibility of  producing  either  the  originaL  or  such*  certified  copy  must 
not  be  proved,  before  any  inferior  and  secondary  evidence  of  the 
existence  of  such  commission  is  to  be  allowed,  on  the  trial  of  such 
indictment  before  any  court  of  the  United  States  ? 

8.  Whether  a  seal  purporting  to  be  the  seal  of  a  foreign  state 
or  sovereignty,  and  annexed  to  any  such  commission,  or  a  certified 
copy  thereof;,  is  to  be  admitted  in  a  court  of  the  United  States  as 

27  • 
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proving  itself,  without  any  other  proof  of  its  genuineness,  so  as  to 
establish  the  legal  existence  of  such  commission  from  such  foreign 
state  or  sovereignty  ? 

9.  Whether  a  seal,  annexed  to  any  such  commission,  purporting 
to  be  the  public  seal  used  by  the  persons  exercising  the  powers  of 
government,  in  any  foreign  colony,  district,  or  people  which  have 
revolted  fh)m  their  native  aUegiance,  and  have  declared  themselves 

independent  and  sovereign,  and  actually  exercise  the  powers 
[  •  616  ]  of  an  independent  government  or  nation,  *  but  have  never 

been  acknowledged  as  such  independent  government  or 
nation  by  the  United  States,  is  admissible  in  a  court  of  the  United 
States  as  proof  of  the  legal  existence  of  such  commission,  with  or 
without  further  proof  of  the  genuineness  of  such  seal  ? 

10.  Whether  any  colony,  district,  or  people  who  have  revolted 
from  their  native  allegiance,  and  have  assumed  upon  themselves  the 
exercise  of  independent  and  sovereign  power,  can  be  deemed,  in  any 
court  of  the  United  States,  an  independent  or  sovereign  nation  or 
government,  until  they  have  been  acknowledged  as  such  by  the 
government  of  the  United  States ;  and  whether  such  acknowledg- 
ment can  be  proved  in  a  court  of  the  United  States  otherwise  than 
by  some  act,  or  statute,  or  resolution,  of  the  congress  of  the  United 
States,  or  by  some  public  proclamation,  or  other  public  act  of  the 
executive  authority  of  the  United  States,  directly  containing  or 
announcing  such  acknowledgment,  or  by  publicly  receiving  and 
acknowledging  an  ambassador,  or  other  public  minister,  from  such 
colony,  district,  or  people ;  and  whether  such  acknowledgment  can 
be  proved  by  mere  inference  from  the  private  acts  or  private  in- 
structions of  the  executive  of  the  United  States,  when  no  public 
acknowledgment  has  ever  been  made ;  and  whether  the  courts  of 
the  United  States  are  bound  judicially  to  take  notice  of  the  existing 
relations  of  the  United  States,  as  to  foreign  states  and  sovereign- 
ties, their  colonies,  and  dependencies? 

11.  Whether,  in  case  of  a  civil  war  between  a  mother  country  and 

its  colony,  the  subjects  of  the  different  parties  are  to  be 
[  *  617  ]  deemed,  in  respect  to  neutral  •nations,  as  enemies  to  each 

other,  entitled  to  the  rights  of  war ;  and  that  captures  made 
of  each  other's  ships  and  other  property  on  the  high  seas,  are  to  be 
considered,  in  respect  to  neutral  nations,  as  rightful,  so  that  courts  of 
law  of  neutral  nations  are  not  authorized  to  deem  such  acts  as  piracy? 
And  the  said  judges  being  so  opposed  in  opinion  upon  the  ques- 
tions aforesaid,  the  same  were  then  and  there,  at  the  request  of  the 
,  district  attorney  for  the  United  States,  stated  under  the  direction  of 
the  judges,  and  ordered  by  the  court  to  be  certified  under  the  seal  of 
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the  court  to  the  supreme  court,  at  their  next  session  to  be  held  there- 
after, to  be  finally  decided  by  said  supreme  court ;  and  the  court 
being  further  of  opinion,  that  farther  proceedings  could  not  be  had 
in  said  cause  without  prejudice  to  the  merits  of  the  same  cause,  did 
order,  that  the  jury  empanelled  as  aforesaid  to  try  said  cause,  be 
discharged  from  giving  any  verdict  therein. 

Blake,  for  the  United  States. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court.  [  *  636  ] 

In  this  case,  a  series  of  questions  has  been  proposed,  by 
the  circuit  court  of  the  United  States  for  the  district  of  Massachu- 
setts, on  which  the  judges  of  that  court  were  divided  in  opinion. 
The  questions  occuired  on  the  trial  of  John  Palmer,  Thomas  Wilson, 
and  Barney  Calloghan,  who  were  indicted  for  piracy  committed  on 
the  high  seas. 

The  first  four  questions  relate  to  the  construction  of  the  8th  section 
of  the  '<  act  for  the  punishment  of  certain  crimes  against  the  United 
States." 

The  remaining  seven  questions  respect  the  rights  of  a  colony  or 
other  portion  of  an  established  empire  which  has  proclaimed  itself 
an  independent  nation,  and  is  asserting  and  maintaining  its  claim  to 
independence  by  arms. 

The  8th  section  of  the  act  on  which  these  prisoners  were  indicted 
is  in  these  words :  "And  be  it  enacted,  that  if  any  person  or  persons 
shall  commit,  upon  the  high  seas,  or  in  any  river,  haven,  basin,  or  bay, 
out  of  the  jurisdiction  of  any  particular  State,  murder  or  robbery,  or 
any  other  ofience,  which,  if  committed  within  the  body  of  a  county, 
would,  by  the  laws  of  the  United  States,  be  punishable  with  death  ; 
or  if  any  captain  or  mariner  of  any  ship  or  other  vessel,  shall  pirati- 
cally and  feloniously  run  away  with  such  ship  or  vessel,  or 
any  ggods  or  *  merchandise,  to  the  value  of  fifty  dollars,  or  [  *  627  ] 
yield  up  such  ship  or  vessel  voluntarily  to  any  pirate;  or  if 
any  seaman  shall  lay  violent  hands  upon  his  commander,  thereby  to 
hinder  and  prevent  his  fighting  in  defence  of  his  ship,  or  goods  com- 
mitted to  his  trust,  or  shall  make  a  revolt  in  the  ship ;  every  such 
ofifender  shall  be  deemed,  taken,  and  adjudged  to  be,  a  pirate  and 
felon,  and  being  thereof  convicted,  shall  suffer  death ;  and  the  trial 
of  crimes  committed  on  the  high  seas,  or  in  any  place  out  of  the 
jurisdiction  of  any  particular  State,  shall  be  in  the  district  where  the 
offender  is  apprehended,  or  into  which  he  may  first  be  brought." 

Bobbery  committed  on  land,  not  being  punishable  by  the  laws  of 
the  United  States  with  death,  it  is  doubted  whether  it  is  made  piracy 


820         SUPREME   COURT  OF  THE  UNITED   STATES. 

United  States  o.  Palmer.    3W. 

by  this  act,  when  committed  on  the  high  seas.  The  aigmnent  is 
understood  to  be,  that  congress  did  not  intend  to  make  that  a  capital 
offence  on  the  high  seas,  which  is  not  a  capital  offence  on  land.  That 
only  such  murder,  and  such  robbery,  and  such  other  offence  as,  if 
committed  within  the  body  of  a  county,  would,  by  the  laws  of  the 
United  States,  be  punishable  with  death,  i9  made  piracy.  That  the 
word  '^  other "  is  without  use  or  meaning,  if  this  construction  be 
rejected.  That  it  so  connects  murder  and  robbery  with  the  following 
member  of  the  sentence,  as  to  limit  the  words  murder  and  robbery  to 
that  description  of  those  offences  which  might  be  made  punishable 
with  death,  if  committed  on  land.  That  in  consequence  of  this  word, 
the  relative  '<  which"  has  for  its  antecedent  the  whole  preceding  part 

of  the  sentence,  and  not  the  words  <<  other  offences."  That 
[*638  ]  section  *  consists  of  three  distinct  classes  of  piracy.    The 

first,  of  offences,  which  if  committed  within  the  body  of  a 
county,  would  be  punishable  with  death.  The  second  and  third,  of 
particular  offences  which  are  enumerated. 

This  argument  is  entitled  to  great  respect,  on  every  account ;  and 
to  the  more,  because,  in  expounding  a  law  which  inflicts  capital 
punishment,  no  over  rigid  construction  ought  to  be  admitted.  But  the 
court  cannot  assent  to  its  correctness. 

The  legislature  having  specified  murder*  and  robbery  particularly, 
are  understood  to  indicate  clearly  the  intention  that  those  offences 
shall  amount  to  piracy ;  there  could  be  no  other  motive  for  specifying 
them.  The  subsequent  words  do  not  appear  to  be  employed  for  the 
purpose  of  limiting  piratical  murder  and  robbery,  to  that  description 
of  those  offences  which  is  punishable  with  death,  if  committed  on 
land,  but  for  the  purpose  of  adding  other  offences,  should  there  be 
any,  which  were  not  particularly  recited,  and  which  were  rendered 
capital  by  the  laws  of  the  United  States,  if  committed  within  the 
body  of  a  county.  Had  the  intention  of  congress  been  to  render  the 
crime  of  piracy  dependent  on  the  punishment  affixed  to  the  same 
offence,  if  committed  on  land,  this  intention  must  have  been  ex* 
pressed  in  very  different  terms  from  those  which  have  been  selected. 
Instead  of  enumerating  murder  and  robbery  as  crimes  which  should 
constitute  piracy,  and  then  proceeding  to  use  a  general  term,  com- 
prehending other  offences,  the  language  of  the  legislature  would 

have  been,  that  "  any  offence  "  committed  on  the  high  seas, 
[  •  629  ]  which,  if  •committed  in  the  body  of  a  county,  would  be 

punishable  with  death,  should  amount  to  piracy. 
The  particular  crimes  enumerated  were  undoubtedly  first  in  the 
mind  of  congress.     No  other  motive  for  the  enumeration  can  be 
assigned.     Yet,  on  the  construction  contended  for,  robbery  on  the 
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high  seas  would  escape  unpunished.  It  is  not  pretended  that  the 
words  of  the  legislature  ought  to  be  strained  beyond  their  natural 
meaning,  for  the  purpose  of  embracing  a  crime  which  would  other- 
Wise  escape  with  impunity ;  but  when  the  words  of  a  statute,  in  their 
most  obvious  sense,  comprehend  an  offence,  which  offence  is  appa- 
rently placed  by  the  legislature  in  the  highest  class  of  crimes,  it 
furnishes  an  additional  motive  for  rejecting  a  construction  narrov^g 
the  plain  meaning  of  the  words,  that  such  construction  would  leave 
the  crime  entirely  unpunished. 

The  correctness  of  this  exposition  of  the  8th  section  is  confirmed 
by  those  which  follow. 

The  9th  punishes  those  citizens  of  the  United  States  who  commit 
the  offences  described  in  the  8th,  under  color  of  a  commission  or 
authority  derived  firom  a  foreign  state.  Here  robbery  is  again  par- 
ticularly specified.  ' 

The  10th  section  extends  the  punishment  of  death  to  accessories 
before  the  fact  They  are  described  to  be  those  who  aid,  assist, 
advise,  &c.,  &c.,  any  person  to  "  commit  any  murder,  robbery,  or 
other  piracy  aforesaid."  K  the  word  "  aforesaid  "  be  connected  with 
"  murder  "  and  "  robbery,"  as  well  as  with  "  other  piracy," 
yet  it  seems  difficult  to  resist  the  *  conviction  that  the  legis-  [  *  630  ] 
lature  considered  murder  and  robbery  as  acts  of  piracy. 

The  11th  section  punishes  accessories  after  the  fact  They  are 
those  who,  "  after  any  murder,  felony,  robbery,  or  other  piracy,  what- 
soever, aforesaid,"  shall  have  been  committed,  shall  furnish  aid  to 
those  by  whom  the  crime  has  been  perpetrated.  Can  it  be  doubted, 
that  the  legislature  considered  murder,  felony,  and  robbery,  commit- 
ted on  the  high  seas,  as  piracies  ? 

If  it  be  answered,  that  although  this  opinion  was  entertained,  yet, 
if  the  legislature  was  mistaken,  those  whose  duty  it  is  to  construe 
the  law,  must  not  yield  to  that  mistake ;  we  say,  that  when  the  legis- 
lature manifests  this  clear  understanding  of  its  own  intention,  which 
intention  consists  with  its  words,  courts  are  bound  by  it 

Of  the  meaning  of  the  term  robbery,  as  used  in  the  statute,  we 
think  no  doubt  can  be  entertained.  It  must  be  understood  in  the 
sense  in  which  it  is  recognized  and  defined  at  common  law. 

The  question,  whether  this  act  extends  further  than  to  American 
citizens,  or  to  persons  on  board  American  vessels,  or  to  offences  com- 
mitted against  citizens  of  the  United  States,  is  not  without  its  diffi- 
culties. The  constitution  having  conferred  on  congress  the  power  of 
defining  and  punishing  piracy,  there  can  be  no  doubt  of  the  right 
of  the  legislature  to  enact  laws  punishing  pirates,  although  they 
may  be  foreigners,  and  may  have  committed  no  particular  offence 
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[  *  631  ]  against  the  United  States.  The  only  *  question  is,  has  the 
legislature  enacted  such  a  law  ?  Do  the  words  of  the  act 
authorize  the  courts  of  the  Union  to  inflict  its  penalties  on  persons 
who  are  not  citizens  of  the  United  States,  nor  sailing  under  their 
flag,  nor  offending  particularly  against  them  ? 

The  words  of  the  section  are  in  terms  of  unlimited  extent  The 
words  "  any  person  or  persons,"  are  broad  enough  to  comprehend 
every  human  being.  But  general  words  must  not  only  be  limited  to 
cases  within  the  jurisdiction  of  the  State,  but  also  to  those  objects 
to  which  the  legislature  intended  to  apply  them.  Did  the  legislature 
intend  to  apply  these  words  to  the  subjects  of  a  foreign  power,  who 
in  a  foreign  ship  may  commit  murder  or  robbery  on  the  high  seas  ? 

The  titie  of  an  act  cannot  control  its  words,  but  may  furnish  some 
aid  in  showing  what  was  in  the  mind  of  the  legislature.  The  titie 
of  this  act  is,  ^  An  act  for  the  punishment  of  certain  crimes  against 
the  United  States."  It  would  seem  that  ofiences  against  the  United 
States,  not  oflences  against  the  human  race,  were  the  crimes  which 
the  legislature  intended  by  this  law  to  punish. 

The  act  proceeds  upon  this  idea,  and  uses  general  terms  in  this 
limited  sense.  In  describing  those  who  may  commit  misprision  of 
Jreason  or  felony,  the  words  used  are  "  any  person  or  persons ;"  yet 
these  words  are  necessarily  confined  to  any  person  or  persons  owing 
permanent  or  temporary  allegiance  to  the  United  States. 

The  8th  section  also  commences  with  the  words  "any 
[  •632  ]  person  or  persons."  But  these  words  must  be  •limited  iu 
some  degree,  and  the  intent  of  the  legislature  will  determine 
the  extent  of  this  limitation.  For  this  intent,  we  must  examine  the 
law.  The  succeeding  member  of  the  sentence  commences  with  the 
words :  "  If  any  captain  or  mariner  of  any  ship  or  other  vessel,  shall 
piratically  run  away  with  such  ship  or  vessel,  or  any  goods  or  mer- 
chandise to  the  value  of  fifty  dollars,  or  yield  up  such  ship  or  vessel 
voluntarily  to  any  pirate." 

The  words  "  any  captain,  or  mariner  of  any  ship  or  other  vessel," 
comprehend  all  captains  and  mariners,  as  entirely  as  the  words  "  any 
person  or  persons,"  comprehend  the  whole  human  race.  Yet  it 
would  be  difficult  to  believe  that  the  legislature  intended  to  punish 
the  captain  or  mariner  of  a  foreign  ship,  who  should  run  away  with 
such  ship,  and  dispose  of  her  in  a  foreign  port,  or  who  should  steal 
any  goods  from  such  ship  to  the  value  of  fifty  dollars,  or  who  should 
deliver  her  up  to  a  pirate  when  he  might  have  defended  her,  or  even 
according  to  previous  arrangement  The  third  member  of  the  sen- 
tence also  begins  with  the  general  words  "any  seaman."  But  it 
cannot  be  supposed  that  the  legislature  intended  to  punish  a  seaman 
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on  board  a  ship  sailmg  under  a  foreign  flag,  nnder  the  jurisdiction 
of  a  foreign  government,  who  should  lay  violent  hands  upon  his 
commander,  or  make  a  revolt  in  the  ship.  These  are  offences  against 
the  nation  under  whose  flag  the  vessel  sails,  and  within  whose  par- 
ticular jurisdiction  all  on  board  the  vessel  are.  Eveiy  nation  provides 
for  such  ofiences  the  punishment  its  own  policy  may  dic- 
tate; and  na  general  words  of  a  statute  ought  to  *be  [*633] 
construed  to  embrace  them  when  committed  by  foreigners 
against  a  foreign  government. 

.  That  the  general  words  of  the  two  latter  members  of  this  sentence 
are  to  be  restricted  to  ofiences  committed  on  board  the  vessels  of  the 
United  States,  furnishes  strong  reason  for  believing  that  the  legis- 
lature intended  to  impose  the  same  restriction  on  the  general  words 
used  in  the  first  member  of  that  sentence. 

This  construction  derives  aid  firom  the-  10th  section  of  the  act 
That  section  declares,  that  ^<any  person"  who  shall  ''knovdngly 
and  wittingly  aid  and  assist,  procure,  command,  counsel,  or  advise, 
any  person,  or  persons,  to  do  or  commit  any  murder  or  robbery,  &c." 
shall  be  an  accessory  before  the  fact,  and,  on  conviction,  shall  sufier 
death. 

It  will  scarcely  be  denied  that  the  words  "any  person,"  when 
applied  to  aiding  or  advising  a  fact,  are  as  extensive  as  the  same 
words  when  applied  to  the  commission  of  that  fact  Can  it  be 
believed  that  the  legislature  intended  to  punish  with  death  the  sub- 
ject of  a  foreign  prince,  who,  within  the  dominions  of  that  prince, 
should  advise  a  person,  about  to  sail  in  the  ship  of  his  sovereign,  to 
commit  murder  or  robbery?  If  the  advice  is  not  a  crime  within  the 
law,  neither  is  the  fact  advised  a  crime  within  the  law. 

The  opinion  formed  by  the  court  on  this  subject  might  be  stiU  far- 
ther illustrated  by  animadversions  on  other  sections  of  the  act  But 
it  would  be  tedious,  and  is  thought  unnecessary. 

The  court  is  of  opinion,  that  the  crime  of  robbery,  com- 
mitted by  a  person  on  the  high  seas,  on  board  of  *  any  ship  [  *  634  ] 
or  vessel  belonging  exclusively  to  subjects  of  a  foreign  state, 
on  persons  within  a  vessel  belonging  exclusively  to  subjects  of  a  for- 
eign state,  is  not  a  piracy  within  the  true  intent  and  meaning  of  the 
act  for  the  punishment  of  certain  crimes  against  the  United  States. 

This  opinion  will  probably  decide  the  case  to  which  it  is  intended 
to  apply. 

Those  questions  which  respect  the  rights  of  a  part  of  a  foreign 
empire,  which  asserts,  and  is  contending  for  its  independence,  and 
the  conduct  which  must  be  observed  by  the  courts  of  the  Union 
towards  the  subjects  of  such  section  of  an  empire  who  may  be 
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brought  before  the  tribtinalB  of  this  conntry,  are  equally  delicate  and 
difficult.  « 

As  it  is  understood  that  the  construction  which  has  been  given  to 
the  act  of  congress,  will  render  a  particular  answer  to  them  unnece»> 
sary,  the  court  will  only  observe,  that  such  questions  are  generally 
rather  political  than  legal  in  their  chajracter.  They  belong  more 
properly  to  those  who  can  declare  what  the  law  shall  be ;  who  can 
place  the  nation  in  such  a  position  with  respect  to  foreign  powers  as  to 
their  own  judgment  shall  appear  wise ;  to  whom  are  intrusted  all  its 
foreign  relations ;  than  to  that  tribunal,  whose  power,  as  well  as  duty, 
is  confined  to  the  application  of  the  rule  which  the  legislature  may 
prescribe  for  it.  In  such  contests,  a  nation  may  engage  itself  witli 
the  one  party  or  the  other ;  may  observe  absolute  neutrality ;  may 
recognize  the  new  state  absolutely ;  or  may  make  a  limited  recog« 

nition  of  it.  The  proceeding  in  courts  must  depend  so 
[  *  635  ]  entirely  on  the  course  of  the  government,  *that  it  is  difficult 

to  give  a  precise  answer  to  questions  which  do  not  refer  to  a 
particular  nation.  It  may  be  said,  generally,  that  if  the  government 
remains  neutral,  and  recognizes  the  existence  of  a  civil  war,  its 
courts  cannot  consider  as  criminal  those  acts  of  hostility  which  war 
authorizes,  and  which  the  new  government  may  direct  against  its 
enemy.  To  decide  otherwise,  would  be  to  determine  that  the  war 
prosecuted  by  one  of  the  parties  was  unlawful,  and  would  be  to 
arraign  the  nation  to  which  the  court  belongs,  against  that  party. 
This  would  transcend  the  limits  prescribed  to  the  judicial  depart* 
ment. 

It  follows,  as  a  consequence,  from  this  view  of  the  subject,  that 
persons  or  vessels,  employed  in  the  service  of  a  self-dedared  gov^n- 
ment,  thus  acknowledged  to  be  maintaining  its  separate  existence 
by  war,  must  be  permitted  to  prove  the  fact  of  their  being  actually 
employed  in  such  service,  by  the  same  testimony  which  would  be 
sufficient  to  prove  that  such  vessel  or  person  was  employed  in  the 
service  of  an  acknowledged  state.  The  seal  of  such  unacknowledged 
government  cannot  be  permitted  to  prove  itself;  but  it  may  be  proved 
by  such  testimony  as  the  nature  of  the  case  admits;  and  the  fact, 
that  such  vessel  or  person  is  so  employed,  may  be  proved  without 
proving  the  seal. 

Johnson,  J.     The  first  of  these  questions  arises  on  the  construc- 
tion of  the  first  division  of  the  8th  section  of  the  act  for  the  punish- 
ment of  certain  crimes.  > 
[  •  636  ]       •  That  act  comprises  tw-o  classes  of  cases,  the  second  of 
which  may  again  be  subdivided  into  two  divisions.     In  the 


FEBEUART  TERM,  1818.  825 

United  8tat08  v.  Palmer.    3  W. 

second  dass  of  oases,  each  crime  is  specifically  described  in  the 
ordinary  mode  of  defining  crimes,  and  so  far  the  constitutional  poweir 
of  defining  and  punishing  piracies  and  felonies  on  the  high  seas,  is 
strictly  complied  with.  But,  with  regard  to  the  first  class  of  cases^ 
the  legislature  refers  for  a  definition  to  other  sources — to  information 
not  to  be  found  in  that  sectioA  itself  The  words  are  these :  "  If  any 
person  shall  commit  upon  the  high  seas,  &c,  murder  or  robbery,  or 
any  other  offence,  which,  if  committed  in  the  body  of  a  county, 
would,  by  the  laws  of  the  United  States,  be  punishable  with  death, 
&c.,  such  person  shall,  upon  conviction  thereof,  suffer  death."  Thus 
referring  to  the  common  law  definition  of  murder  and  robbery  alone, 
or  to  the  common  law  definition,  of  murder  and  robbery,  with  the 
superadded  statutory  requisite  of  being  made  punishable  with  deaths 
if  committed  on  land,  in  order  to  define  the  offence,  which,  under 
that  section,  is  made  capitally  punishable. 

The  crime  of  robbery  is  the  offence  charged  in  this  indictment,  and 
the  question  is,  whether  it  must  not  be  shown  that  it  must  have  been 
made  punishable  with  death,  if  committed  on  land,  in  order  to  subject 
the  offender  to  that  punishment,  if  committed  on  the  high  seas.  And 
singular  as  it  may  appear,  it  really  is  the  fact  in  this  case,  that  these 
men's  lives  may  depend  upon  a  comma  more  or  less,  or  upon  the 
question  whether  a  relative,  which  may  take  in  three  ante- 
cedents just  as  well  as  one,  shall  be  confined  to  one  *  alone.  [  *  687  ] 
Upon  such  a  question  I  here  solemnly  declare,  that  I  never  ^ 

will  consent  to  take  the  life  of  any  man  in  obedience  to  any  court ; 
and  if  ever  forced  to  choose  between  obeying  this  court,  on  such  a 
point,  or  resigning  my  commission,  I  would  not  hesitate  adopting  the 
latter  alternative. 

But  to  my  mind  it  is  obvious,  that  both  the  intent  of  the  legisla- 
ture, and  the  construction  of  the  words,  are  in  favor  of  the  prisoners. 
This,  however,  is  more  than  I  need  contend  for,  since  a  doubt  rela- 
tive to  that  construction  or  intent  ought  to  be  as  effectual  in  their 
fiELvor  as  the  most  thorough  conviction. 

When  the  intent  of  the  legislature  is  looked  into,  it  is  as  obvious 
as  the  light,  and  requires  as  little  reasoning  to  prove  its  existence, 
that  the  object  proposed  was,  with  regard  to  crimes  which  may  be 
committed  either  on  the  sea  or  land,  to  produce  an  uniformity  in  the 
punishment,  so  that  where  death  was  inflicted  in  the  one  case  it 
should  be  inflicted  in  another.  And  congress  certainly  legislated 
under  the  idea  that  the  punishment  of  death  had  been  previously 
enacted  for  the  crime  of  robbery  on  land,  as  it  had  in  fpx^t  been  for 
murder,  and  some  other  crimes.  And  in  my  opinion,  this  intent 
ought  to  govern  the  grammatical  construction,  and  make  the  relative 
VOL.  IV.  28 
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to  refer  to  all  three  of  the  antecedents,  murder,  robbery,  and  other 
crimes,  instead  of  being  confined  to  the  last  alone.  That  it  may  be 
so  applied  consistently  with  grammatical  correctness,  none  can  deny ; 
and  if  so,  in  favor  em  vit^e,  we  are,  in  my  opinion,  legally  bomid  to 

give  it  that  construction.  Again ;  there  is  no  reason  to  think 
[  *  638  ]  that  the  word  other  is  altogether  a  supernumerary  *  member 

of  the  sentence.  To  give  the  construction  contended  for  in 
behalf  of  the  United  States,  that  word  must  be  rendered  useless  and 
inoperative ;  the  sentence  has  the  same  meaning  with  or  without  it 
But  if  we  retain  it  and  substitute  its  definition,  or  examine  its  effect 
upon  the  meaning  of  the  terms  associated  with  it,  we  then  have  the 
following  results :  other  is  commonly  defined  to  mean  not  the  same^ 
or,  (what  is  certainly  synonymous,)  not  before  mentioned.  With  this 
expression,  the  sentence  would  read  thus :  "  murder,  or  robbery,  or 
any  offence  not  before  mentioned,"  for  which  the  punishment  of 
death  is  by  law  inflicted.  And  as  the  use  of  the  comma  is  exceed- 
ingly arbitrary  and  indefinite,  by  expunging  all  the  commas  from  the 
sentence  the  meaning  becomes  still  more  obvious.  Or  if,  instead  of 
substituting  the  words  not  before  mentioned,  we  introduce  the  single 
term  unenumerated,  in  the  sense  of  which  the  term  other  is  unques- 
tionably used  by  the  legislature,  the  conclusion  becomes  irresistible 
in  favor  of  the  prisoners.  There  is  another  view  of  this  subject  that 
leads  to  the  same  conclusion ;  by  supplying  an  obvious  elision,  the 
same  meaning  is  given  to  this  section.  The  word  other  is  responded 
to  by  thany  and  the  repetition  of  the  excluded  words  is  understood. 
Thus,  in  the  case  before  us,  by  supplying  the  elision,  we  make 
"murder,  robbery,  or  any  crime  other  than  murder  or  robbery," 
punishable,  &c.,  the  signification  of  which  words,  had  they  been 
used,  would  have  left  no  doubt 

There  are  several  inconsistencies  growing  out  of  a  con- 
[  *  639  ]  struction  unfavorable  to  the  prisoners,  which  *  merit  the 

most  serious  consideration.  The  first  is,  the  most  san- 
guinary character  that  it  gives  to  this  law  in  its  operation ;  for  it  is 
literally  true,  that  under  it  a  whole  ship's  crew  may  be  consigned  to 
the  gallows  for  robbing  a  vessel  of  a  single  chicken,  even  although  a 
robbery  committed  on  land  for  thousands  may  not  have  been  made 
punishable  beyond  whipping  or  confinement.  K  natural  reason  is 
not  to  be  consulted  on  this  point,  at  least  the  mild  and  benignant 
spirit  of  the  laws  of  the  United  States  merit  attention.  With  regard 
to  the  mail,  this  inconsistency  actually  may  occur  under  existing 
laws,  should  the  mail  ever  again  be  carried  by  water,  as  it  has  been 
formerly.  This  cannot  be  consistent  with  the  intention  of  the 
legislature. 
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But,  it  is  contended,  if  congress  had  not  intended  to  make  murder 
and  robbery  punishable  with  death,  independently  of  the  circum- 
stance of  those  offences  being  so  made  punishable  when  committed 
on  land,  they  would  have  omitted  those  specified  crimes  altogether 
from  this  section,  and  have  enacted  generally,  that  all  crimes  made 
punishable  with  death  on  land  should  be  punished  with  death  if 
committed  on  the  seas,  without  enumerating  murder  and  robbery. 
This  is  fair  reasoning ;  and  in  any  case  but  one  of  life  and  death,  it 
might  have  some  weight;  but  in  no  case  very  great  weight;  be- 
cause, in  that  respect,  a  legislature  is  subject  to  no  laws  in  the 
selection  of  the  course  to  be  pursued.  In  this  case  the  obvious  fact 
is,  that  they  commenced  enumerating,  and  fearing  some  omission 
of  crimes  then  supposed  subject  by  law  to  death,  these 
•  general  descriptive  words  are  resorted  to.  But  every  other  [  *  640  ] 
crime  that  this  division  of  the  section  comprises,  was  punish- 
able with  death,  both  those  which  precede  robbery  in  the  enumera- 
tion, and  those  which  come  after.  Robbery,  except  in  case  of  the 
mail,  stands  alone ;  and,  no  doubt,  was  introduced  under  the  idea 
that  that  also  had  the  same  punishment  attached  to  it.  If  it  had  not, 
in  fact,  then  it  was  not  the  case  on  which  the  legislature  intended  to 
act ;  and  according  to  my  views  of  the  grammatical  or  philological 
construction  of  the  sentence,  it  is  one  on  which  they  have  not  acted. 
This  construction  derives  considerable  force,  also,  from  the  considera- 
tion that  this  act  is  framed  on  the  model  of  the  British  statute, 
which  avowedly  had  this  uniformity  for  its  object. 

The  second  question  proposed  in  this  case  is  one  on  which,  I 
presume,  there  can  be  no  doubt.  For  the  definition  of  robbery  under 
this  act,  we  must  look  for  the  definition  of  the  term  in  the  common 
law,  or  we  shall  find  it  nowhere ;  and,  according  to  my  construction, 
superadd  to  that  definition  the  circumstance  of  its  being  made  pun- 
ishable with  death,  under  the  laws  of  the  United  States,  if  committed 
on  land,  and  you  have  described  the  offence  made  punishable  under 
this  section. 

There  are  eleven  questions  certified  from  the  circuit  court  of 
Massachusetts ;  but  of  those  eleven  these  two  only  appear  to  me  to 
arise  out  of  the  case.  The  transcript  contains  nothing  but  the 
indictment  and  impanelling  of  the  jury.  No  motion  ;  no  evidence ; 
no  demurrer  ore  tenus^  or  case  stated,  appears  upon  the 
transcript,  on  which  the  remaining  questions  could  *  arise.  [  •  641  ] 
On  the  indictment,  the  first  two  questions  might  well  have 
been  raised  by  the  court  themselves,  as  of  counsel  for  the  prisoners ; 
but  as  far  as  appears  to  this  court,  all  the  other  questions  might  as 
well  have  been  raised  in  any  other  case.     I  here  enter  my  protest 
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against  having  these  general  questions  adjourned  to  this  court.  We 
are  constituted  to  decide  causes,  and  not  to  discuss  themes,  or  digest 
systems.  It  is  true,  the  words  of  the  act  respecting  diyision  of 
opinion  in  the  circuit  court,  are  general ;  but  independently  of  the 
consideration,  that  it  was  not  to  be  expected  that  the  court  could  be 
divided,  unless  upon  questions  arising  out  of  some  cause  depending, 
the  words  in  the  first  proviso,  ^'  that  the  cause  may  be  proceeded  in," 
plainly  show  that  the  questions  contemplated  in  the  act  are  questions 
arising  in  a  cause  depending ;  and  if  so,  it  ought  to  be  shown  that 
they  do  arise  in  the  cause,  and  are  not  merely  hypothetical  In  the 
case  of  Martin  v.  Hunter,  7  C.  603,  1  W.  304,  this  court  expressly 
acted  upon  this  principle,  when  it  went  into  a  consideration  of  the 
question,  whether  any  estate  existed  in  the  plcuntilBr  in  error,  before 
it  would  consider  the  question  on  the  construction  of  the  treaty,  as 
applicable  to  that  estate. 

If,  however,  it  becomes  necessary  to  consider  the  other  questions 
in  this  case,  I  will  lay  down  a  few  general  principles,  which,  I  believe, 
will  answer  all:  1.  Congress  can  inflict  punishment  on  offences 
committed  on  board  the  vessels  of  the  United  States,  or  by  dtizens 

of  the  United  States,  anywhere ;  but  congress  cannot  make 
[  *  642  ]  that  piracy  which  is  not  piracy  by  *  the  law  of  nations,  in 

order  to  give  jurisdiction  to  its  own  courts  over    such 
offences. 

2.  When  open  war  exists  between  a  nation  and  its  subjects,  the 
subjects  of  the  revolted  country  are  no  more  liable  to  be  punished  as 
pirates,  than  the  subjects  who  adhere  to  their  allegiance ;  and  what- 
ever immunity  the  law  of  nations  gives  to  the  ship,  it  extends  to  all 
who  serve  on  board  of  her,  excepting  only  the  responsibility  of  indi- 
viduals to  the  laws  of  their  respective  countries. 

3.  The  proof  of  a  commission  is  not  necessary  to  exempt  an 
individual  serving  on  board  a  ship  engaged  in  the  war,  because  any 
ship  of  a  belligerent  may  capture  an  enemy ;  and  whether  acting 
under  a  commission  or  not,  is  an  immaterial  question  as  to  third 
persons ;  he  must  answer  that  to  his  own  government  It  is  only 
necessary  to  prove  two  facts :  1.  The  existence  of  open  war.  2.  That 
the  vessel  is  really  documented,  owned,  and  commanded  as  a  bellig- 
erent vessel,  and  not  affectedly  so  for  piratical  purposes. 

4.  For  proof  of  property  and  documents,  it  is  not  to  be  expected 
that  any  better  evidence  can  be  produced  than  the  seal  of  the  revolted 
country,  with  such  reasonable  evidence  as  the  case  may  admit  of,  to 
prove  it  to  be  known  as  such ;  and  a  seal  once  proved,  or  admitted 
to  a  court,  ought  afterwards  to  be  acknowledged  by  the  court  offi- 
cially, at  least,  as  against  the  party  who  has  once  acknowledged  it 
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Certificate.  This  cause  came  on  to  be  heard  on  the  transcript 
of  the  record  of  the  circuit  court  of  the  United  States  for 
the  district  of  Massachusetts,  *and  on  the  questions  on  [*643] 
which  the  judges  of  that  court  were  divided;  and  was 
argued  by  counsel  on  the  part  of  the  United  States.  On  considera- 
tion whereof,  this  court  is  of  opinion,  that  a  robbery  committed  on 
the  high  seas,  although  such  robbery,  if  committed  on  land,  would 
not,  by  the  laws  of  the  United  States,  be  punishable  with  death,  is 
piracy  under  the  8th  section  of  the  act  entitled,  "  an  act  for  the 
punishment  of  certain  crimes  against  the  United  States ; "  and  that 
the  circuit  courts  of  the  United  States  have  jurisdiction  thereof.  And 
that  the  crime  of  robbery,  as  mentioned  in  the  said  act  of  congress, 
is  the  crime  of  robbery  as  recognized  and  defined  at  common  law. 

This  court  is  further  of  opinion,  that  the  crime  of  robbery,  com- 
mitted by  a  person  on  the  high  seas,  on  board  of  any  ship  or  vessel 
belonging  exclusively  to  subjects  of  a  foreign  state,  on  persons  within 
a  vessel  belonging  also  exclusively  to  subjects  of  a  foreign  state,  is 
no  piracy  within  the  true  intent  and  meaning  of  the  act,  entitled,  "  an 
act  for  the  punishment  of  certain  crimes  against  the  United  States,'' 
and  is  not  punishable  in  the  courts  of  the  United  States. 

This  court  is  further  of  opinion,  that  when  a  civil  war  rages  in  a 
foreign  nation,  one  part  of  which  separates  itself  from  the  old  estab- 
lished government,  and  erects  itself  into  a  distinct  government,  the 
courts  of  the  Union  must  view  such  newly  constituted  government 
as  it  is  viewed  by  the  legislative  and  executive  departments  of  the 
government  of  the  United  States.  If  the  government  of  the  Union 
remains  neutral,  but  recognizes  the  existence  of  a  civil  war, 
the  courts  *  of  the  Union  cannot  consider  as  criminal  those  [  *  644  ] 
acts  of  hostility  which  war  authorizes,  and  which  the  new 
government  may  direct  against  its  enemy.  In  general,  the  same 
testimony  which  would  be  sufficient  to  prove  that  a  vessel  or  a  per- 
son is  in  the  service  of  an  acknowledged  state,  must  be  admitted  to 
prove  that  a  vessel  or  person  is  in  the  service  of  such  newly  erected 
government.  Its  seal  cannot  be  allowed  to  prove  itself^  but  may  be 
proved  by  such  testimony  as  the  nature  of  the  case  admits.  And  the 
fact  that  a  vessel  or  person  is  in  the  service  of  such  government  may 
be  established  otherwise,  should  it  be  impracticable  to  prove  the  seaL 

All  which  is  ordered  to  be  certified  to  the  circuit  court  of  the 
United  States  for  the  district  of  Massachusetts. 

4  W.  52 ;  298,  497 ;  5  W.  144,  184 ;  5  P.  1  j  5  H.  343 ;  7  H.  1. 
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JUDGES  D01UNO  THX  TIME  OF  THESE  RXFOBTS. 

Hon.  JOHN  MARSHALL,  Chief  Justice. 

Hon.  BUSHROD  WASHINGTON, 

Hon.  Wn^LIAM  JOHNSON, 

Hon.  BROCKHOLST  LIVINGSTON, 

Hon.  THOMAS  TODD,' 

Hon.  GABRIEL  DUVALL,  and 

Hon.  JOSEPH  STORY, 

WILLIAM  WIRT,  Esq.,  Attorney-General. 


Associate  Justices. 


The  Trustees  of  the  Philadelphia  Baptist  Association  ei  oL 
V.  Hart's  Executors. 

4  W.  1. 

A  devise  to  the  *' Baptist  Association,"  a  Tolnntary  association,  to  oonstitnte  a  ftmd  for  the 
education  of  youth,  &&,  is  void  at  law. 

It  was  the  intention  of  the  testator  that  the  association  should  take  and  execute  the  trust  in 
its  character  of  an  association,  and  it  is  not  capable  in  law  of  so  doing. 

The  incorporation  of  the  association,  subsequent  to  the  death  of  the  testator,  does  not  enable 
it  to  take  a  devise  made  to  a  sodetj  not  capable  of  taking  it  at  the  death  of  the  testator. 

There  being  no  particular  persons  designated,  who  are  the  individual  objects  of  the  testator's 
bounty,  there  are  no  cestuis  qite  trust  to  claim  its  execution. 

The  interference  of  chancery  in  charities,  where  the  ceatuis  que  trust  have  not  a  vested  inter- 
est, was  founded  on,  and  still  depends  on  the  4dd  of  Elizabeth ;  and  so  is  not  within  the 
equity  powers  of  the  courts  of  the  United  States. 

[  •  2  ]      •  In  the  year  1790,  SUas  Hart,  a  citizen  and  resident  of  Vir- 
ginia, made  his  last  will  in  writing,  which  contains  the  following 

1  Mr.  Justice  Todd  was  absent  the  whole  of  this  Term,  on  accoimt  of  indisposition. 
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bequest :  <^  Item,  what  shall  remain  of  my  military  certificates  at  the 
time  of  my  decease,  both  principal  and  interest,  I  give  and  bequeathe  to 
the  Baptist  Association  that,  for  ordinary,  meets  at  Philaidelphia  annu* 
ally,  which  I  allow  to  be  a  perpetual  fund  for  the  education  of  youths 
of  the  Baptist  denomination,  who  shall  appear  promising  for  the 
ministry,  always  giving  a  preference  to  the  descendants  of  my  father's 
family."  In  1792,  the  legislature  of  Virginia  passed  an  act,  repealing 
all  English  statutes,  including  that  of  the  43d  Eliz.  c.  4.  Id  the  year 
1795,  the  testator  died.  The  Baptist  Association,  which  met  annually 
at  Philadelphia,  had  existed  as  a  regularly  organized  voluntary  asso- 
ciation for  many  years  before  the  date  of  this  will,  and  was  composed 
of  the  clergy  of  several  Baptist  churches  of  different  States, 
and  of  an  annual  deputation  of  laymen  from  *the  same  [  *  3  ] 
churches.  It  was  not  incorporated  until  the  year  1797, 
when  it  received  a  charter  from  the  legislature  of  Pennsylvania, 
incorporating  it  by  the  name  of  ^  The  Trustees  of  the  Philadelphia 
Baptist  Association."  The  executors  having  refrised  to  pay  the 
legacy,  this  suit  was  instituted  in  the  circuit  court  for  the  district  of 
Virginia,  by  the  corporation,  and  by  those  individuals  who  were 
members  of  the  association  at  the  death  of  the  testator.  On  the 
trial  of  the  cause,  the  judges  of  that  court  were  divided  in  opinion 
on  the  question,  whether  the  plaintiff  were  capable  of  taking  under 
this  wiU  ?     Which  point  was,  therefore,  certified  to  this  court 

The  Attorney- General,  for  the  plaintlfis* 

Leigh,  for  the  defendants. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court         [   *  27  ] 
It  was  obviously  the  intention  of  the  testator,  that  the 
association  should  take  in  its  character  as  an  association ;   and 
should,  in  that  character,  perform  the  trust  created  by  the  wilL     The 
members  composing  it  must  be  perpetually  changing ;  but,  however 
they  might  change,  it  is  "  The  Baptist  Association,  that 
•  for  ordinary,  meets  at  Philadelphia  annually,"  which  is  to  [  *  28   ] 
take  and  manage  the  "perpetual  fund"  intended  to  be 
created  by  this  wilL     This  association  is  described  with  sufficient 
accuracy  to  be  clearly  understood ;  but,  not  being  incorporated,  is 
incapable  of  taking  this  trust  as  a  society.     Can  the  bequest  be 
taken  by  the  individuals  who  composed  the  association  at  the  death 
of  the  testator  ? 

The  court  is  decidedly  of  opinion  that  it  cannot     No  private 
advantage  is  intended  for  them.     Nothing  was  intended  to  pass  to 
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them  but  the  trust;  and  that,  they  are  not  authorized  to  execute, as 
individuals.  It  is  the  association  forever,  not  the  individuals,  who, 
at  .the  time  of  his  death,  might  compose  the  association,  and  their 
representatives,  who  are  to  manage  this  "  perpetual  fund." 

At  the  death  of  the  testator,  then,  there  were  no  persons  in  exist- 
ence who  were  capable  of  taking  this  bequest.  Does  the  subsequent 
incorporation  of  the  association  give  it  this  capacity  ? 

The  rules  of  law  compel  the  court  to  answer  this  question  in  the 
negative.  The  bequest  was  intended  for  a  society  which  was  not  at 
the  time,  and  might  never  be,  capable  of  taking  it.  According  to 
law,  it  is  gone  forever.  The  legacy  is  void;  and  the  property  vests, 
if  not  otherwise  disposed  of  by  the  will,  in  the  next  of  kin..  A  body 
corporate  afterwards  created,  had  it  even  fitted  the  description  of  the 
will,  cannot  devest  this  interest,  and  claim  it  for  their  corporation. 

There  being  no  persons  who  can  daim  the  right  to 

[  *29  ]  execute  this  trust,  are  there  any  who,  upon  the  *  general 

principles  of  equity,  can  entitle  themselves  to  its  benefits  ? 

Are  there  any  to  whom  this  legacy,  were  it  not  a  charity,  could  be 

decreed  ? 

This  question  will  not  admit  of  discussion.  Those  for  whose  ulti- 
mate benefit  the  legacy  was  intended,  are  to  be  designated  and 
selected  by  the  trustees.  It  could  not  be  intended  for  the  education  of 
all  the  youths  of  the  Baptist  denomination  who  were  designed  for  the 
ministry ;  nor  for  those  who  were  the  descendants  of  his  father,  unless, 
in  the  opinion  of  the  trustees,  they  should  appear  promising.  These 
trustees  being  incapable  of  executing  this  trust,  or  even  of  taking  it 
on  themselves,  the  selection  can  never  be  made,  nor  the  persons 
designated  who  might  take  beneficially. 

Though  this  question  be  answered  in  the  negative,  we  must  still 
inquire,  whether  the  character  of  this  legacy,  as  a  charity,  will  entitie 
it  to  the  protection  of  this  court  ? 

That  such  a  legacy  would  be  sustained  in  England,  is  admitted. 
But,  it  is  contended  for  the  executors,  that  it  would  be  sustained  in 
virtue  of  the  statute  of  the  43d  of  Elizabeth,  or  of  the  prerogative  of 
the  crown,  or  of  both ;  and  not  in  virtue  of  those  rules  by  which  a 
court  of  equity,  exercising  its  ordinary  powers,  is  governed.  Should 
these  propositions  be  true,  it  is  further  contended,  that  the  statute  of 
Elizabeth  does  not  extend  to  the  case,  and  that  the  equitable  juris- 
diction of  the  courts  of  the  Union  does  not  extend  to  cases  not  within 

the  ordinary  powers  of  a  court  of  equity. 
[  •  30  ]       •  On  the  part  of  the  plaintiffs,  it  is  contended,  that  the 
peculiar  law  of  charities  does  not  originate  in  the  statute  of 
Elizabeth.     Had  lands  been  conveyed  in  trust,  previous  to  the  statute, 
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for  such  purposes  as  are  expressed  in  this  wUi,  the  devise,  it  is  said, 
would  have  been  good  at  law ;  and,  of  consequence,  a  court  of  chan- 
cery would  have  enforced  the  trust  in  virtue  of  its  general  powers. 
In  support  of  this  proposition,  it  has  been  said,  that  the  statute  of 
Elizabeth  does  not  even  profess  to  give  any  validity  to  devises  or 
legacies,  of  any  description,  not  before  good,  but  only  furnishes  a  new 
and  more  convenient  mode  for  discovering  and  enforcing  them ;  and 
that  the  rdyal  prerogative  applies  to  those  cases  only  where  the  ob- 
jects of  the  trust  are  entirely  indefinite ;  as  a  bequest  generally  to 
charity,  or  to  the  poor. 

It  is  certainly  true,  that  the  statute  does  not,  in  terms,  profess  to 
give  validity  to  bequests  acknowledged  not  before  to  have  been  valid. 
It  is  also  true,  that  it  seems  to  proceed  on  the  idea  that  the  trusts  it 
is  intended  to  enforce,  ought,  in  conscience,  independent  of  the  stat- 
ute, to  be  carried  into  execution.  It  is,  however,  not  to  be  denied, 
that  if,  at  the  time,  no  remedy  existed  in  any  of  the  cases  described, 
the  statute  gives  one.  A  brief  analysis  of  the  act  will  support  this 
proposition. 

It  authorizes  the  chanceUor  to  appoint  commissioners  to  inquire  of 
all  gifts,  &C.  recited  in  the  act  of  the  abuses,  &c.  of  such  giftsj  &c. ;  and 
upon  such  inquiry  to  make  such  order  as  that  the  articles  given,  &c 
may  be  duly  and  faithfully  employed,  to  and  for  the  charitable 
uses  and  intents,  before  rehearsed  •respectively,  for  which  [  *  31  ] 
they  were  given,  &c.  The  statute  then  proceeds :  "  which 
orders,  judgments,  and  decrees,  not  being  contrary  or  repugnant  to 
the  orders,  statutes,  or  decrees  of  the  donors,  or  founders,  shall,  by 
the  authority  of  this  present  parliament,  stand  firm  and  good,  accord- 
ing to  the  tenor  and  purport  thereof,  and  shall  be  executed  accord- 
ingly, until  the  same  shall  be  undone  or  altered  by  the  lord  chancellor 
of  England,"  &c. 

Subsequent  sections  of  the  act  direct  these  decrees,  &c.,  to  be  cer- 
tified to  the  chancellor,  who  is  to  take  such  order  for  their  execution 
as  to  him  shall  seem  proper ;  and,  also,  give  to  any  person  aggrieved 
the  right  to  apply  to  chancery  for  redress. 

It  is  not  to  be  denied,  that  if  any  gifts  are  enumerated  in  this  stat- 
ute, which  were  not  previously  valid,  or  for  which  no  previous  remedy 
existed,  the  statute  makes  them  valid,  and  furnishes  a  remedy. 

That  there  were  such  gifts,  and  that  the  statute  has  given  them 
validity,  has  been  repeatedly  determined.  The  books  are  full  of  cases, 
where  conveyances  to  charitable  uses,  which  were  void  by  the  statute 
of  mortmain,  or  were,  in  other  respects,  so  defective,  that,  on  general 
principles,  nothing  passed,  have  been  sustained  under  this  statute. 
If  this  statute  restores  to  its  original  capacity,  a  conveyance  rendered 
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void  by  an  act  of  the  legislature,  it  will,  of  course,  operate  with  equal 
effect  on  any  legal  objection  to  the  gift  which  originates  in  any  other 
manner,  and  which  a  statute  can  remove. 

The  authorities  to  this  point  are  numerous.  In  the  case  of 
[  *  32  ]  the  attorney-general,  on  behalf  of  St  John's  *  College,  in  Cam- 
bridge V.  Piatt,  Finch,  221,  the  name  of  the  corporate  body 
was  not  fully  expressed.  This  case  was  referred  by  the  chancellor  to 
the  judges,  who  certified,  that  though,  according  to  the  general  prin- 
ciples of  law,  the  devise  was  void,  yet  it  was  good  under  the  statute 
of  Elizabeth.  This  case  is  also  reported  in  cases  in  chancery,  267, 
where,  it  is  said,  ihe  judges  certified  the  devise  to  be  void  at  law,  but 
the  chancellor  decreed  it  good  under  the  statute. 

So,  in  chancery  cases,  134,  it  was  decided,  that  a  bequest  to  the 
parish  of  Great  Creaton  was  good  under  the  statute.  Though  this 
case  was  not  fully  nor  clearly  reported,  enough  appears  to  show  that 
this  bequest  was  sustained  only  under  the  statute  of  Elizabeth.  The 
objections  to  it  were,  that  it  was  void  on  general  principles,  the  par- 
ish not  being  incorporated ;  and  that  it  would  not  be  decreed  under 
the  statute,  the  proceedings  not  being  before  commissioners,  but  by 
original  bill.  The  master  of  the  rolls  ordered  precedents  to  be  pro- 
duced ;  and,  on  finding  one  in  which  four  judges  had  certified  that  a 
party  might,  under  the  statute,  proceed  in  chancery  by  original  bOl, 
he  directed  the  legacy  to  be  paid.  Could  this  bequest  have  been  sus- 
tained on  doctrines  applicable  to  charities  independent  of  the  statute, 
no  question  could  have  arisen  concerning  the  rights  to  proceed  by 
original  bill. 

In  CoUison's  case.  Hob.  136,  the  will  made  John  Bruet  and  others, 
<'  feoffees  of  a  home,  to  keep  it  in  reparation,  and  to  bestow 
[  •  33  ]  the  rest  of  the  profits  on  reparation  of  •certain  highways.'' 
On  a  reference  by  the  chancellor,  the  judges  declared,  that 
^  this  case  was  within  the  relief  of  the  43d  of  Elizabeth ;  for,  though 
the  devise  were  utterly  void,  yet  it  was  within  the  words  limited  and 
appointed  for  charitable  uses." 

In  these  cases,  it  is  expressly  decided,  that  the  bequests  are  void, 
independent  of  the  statute,  and  good  under  it.  It  furnishes  no  in- 
considerable additional  argument,  that  many  of  the  gifts  recited  in  the 
43d  Elizabeth  would  not,  in  themselves,  be  considered  as  charitable  ; 
yet  they  are  all  governed  by  the  same  rule.  No  dictum  has  been 
found  indicating  an  opinion  that  the  statute  has  no  other  effect  than 
to  enable  the  chancellor  to  inquire,  by  commission,  into  cases  before 
cognizable  in  his  court  by  original  biU.  It  may,  then,  with  confidence 
be  stated,  that  whatever  doubts  may  exist  in  other  points  which  have 
been  made  in  the  cause,  there  is  none  in  this.     The  statute  of  the 
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43d  of  Elizabeth  certainly  gave  validity  to  some  devises  to  charitable 
uses,  which  were  not  valid,  independent  of  that  statute.  Whether  this 
legacy  be  of  that  description,  is  a  question  of  more  difficulty. 

The  objection  is,  that  the  trust  is  void ;  and  the  description  of  the 
cestui  que  trust  so  vague,  that  no  person  can  be  found  whose  interest 
can  be  sustained. 

The  counsel  for  the  plaintiff  insists,  that  cases  equally  vague  have 
been  sustained  in  courts  of  common  law,  before  the  statute ;  and 
would,  a  fortiori^  have  been  sustained  in  courts  of  equity.  He  relies 
on  Porter's  case,  1  Co.  Rep.  22  ft,  and  on  Plowd.  522. 

Porter's  case  is  this :  Nicholas  Gibson,  in  the  *  32d  [  *  34  ] 
Henry  VIIL,  devised  a  wharf  and  house  to  his  wife,  upon 
condition  that  she  should,  on  advice  of  learned  counsel,  in  all  con- 
venient speed  after  his  decease,  assure,  give,  and  grant  the  said  lands 
and  tenements,  for  the  maintenance,  forever,  of  a  free  school  the  tes- 
tator had  erected,  and  of  almsmen  and  almswomen  attached  to  it. 
The  wife  entered  into  the  property,  and,  instead  of  performing  the 
condition,  conveyed  it,  in  the  3d  of  Edward  VL,  by  a  lease  for  forty 
years.  Afterwards,  in  the  34th  of  Elizabeth,  the  heir  at  law  entered 
for  a  condition  broken,  and  conveyed  to  the  queen.  On  the  validity 
of  this  entry  and  conveyance  the  cause  depended. 

On  the  part  of  Porter,  who  claimed  under  the  lease,  it  was  con- 
tended, that  the  use  was  against  the  act  of  the  22d  of  Henry  VIH., 
c  10,  and,  therefore,  void,  on  which  the  estate  of  the  wife  became 
absolute. 

On  the  part  of  the  queen,  it  was  argued,  1.  That  the  statute  of 
Henry  VIIL  avoided  superstitious,  and  not  charitable  uses.  But  if  it 
extended  to  this,  still,  that  it  made  the  use,  and  not  the  conveyance, 
void.  The  devisee,  there  being  no  consideration,  would  stand  seised 
to  the  use  of  the  heir.  2.  That  in  case  the  devise  is  to  the  wife,  on 
condition  that  she  would,  by  the  advice  of  learned  counsel,  assure 
his  lands  for  the  maintenance  of  the  said  free  school,  and  almsmen 
and  almswomen;  this  might  be  done  lawfully,  by  procuring  the 
king's  letters-patent  incorporating  them,  and,  afterwards,  a  letter 
of  license  to  assure  the  lands  to  them. 

Upon  these  reasons,  the  court  was  of  opinion  that  *  the   [  *  35  ] 
condition  was  broken,  and  that  the  entry  of  the  heir  was 
lawful. 

In  this  case  no  question  arose  concerning  the  possibility  of  enforc- 
ing the  execution  of  the  trust.  It  was  not  forbidden  by  law ;  and, 
therefore,  the  trustee  might  execute  it  On  failing  so  to  do,  the  con- 
dition on  which  the  estate  wa^  given  was  broken,  and  the  heir  might 
enter;  but  it  is  not  suggested  that  the  cestui  que  trust  had  any  remedy. 
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An  estate  may  be  granted  on  any  condition  which  is  not  against  law, 
as  that  the  grantee  shall  go  to  Rome';  and  for  breach  of  that  condi- 
tion, the  heir  may  enter,  but  there  are  no  means  of  compelling  the 
journey  to  Rome.  In  the  argument  of  Porter's  case,  the  only  mode 
suggested  for  assuring  to  the  school  the  benefit  intended,  is  by  an 
act  of  incorporation,  and  a  letter  of  license. 

In  considering  this  case,  it  seems  impossible  to  resist  the  convic^ 
tion,  that  chancery  could,  then,  afford  no  remedy  to  the  cestui  que 
trust  It  is  not  probable  that  those  claiming  the  beneficial  interest 
would  have  waited,  without  an  effort,  firom  the  32d  of  Henry  VIIL 
when  the  testator  died,  or,  at  any  rate,  firom  the  3d  of  Edward  VL, 
when  the  condition  was  condusively  broken  by  the  execution  of  the 
lease,  until  the  34th  of  Elizabeth,  and  then  have  resorted  to  the  cir- 
cuitous mode  of  making  an  arrangement  with  the  heir  at  law,  and 
procuring  a  conveyance  firom  him  to  the  queen,  on  whose  will  the 
charity  would  stiU  depend,  if  a  plain  and  certain  remedy  had  existed, 
by  a  direct  application  to  the  chancellor. 

If,  as  there  is  much  reason  to  believe  firom  this,  and 
[  *  36  ]  firom  many  other  cases  of  the  same  character  *  which  were 
decided  at  law  anterior  to  the  statute  of  Elizabeth,  the 
remedy  in  chancery  was  not  then  afforded,  it  would  go  fax  in  decid- 
ing the  present  question ;  it  would  give  much  countenance  to  the 
opinion,  that  the  original  interference  of  chancery  in  charities,  where 
the  cestui  que  trust  had  not  a  vested  equitable  interest  which  might 
be  asserted  in  a  court  of  equity,  was  founded  on  that  statute,  and 
still  depends  on  it. 

These  cases,  and  the  idea  they  suggest,  that  at  the  time  chancery 
afforded  no  remedy  for  the  aggrieved,  account  for  the  passage  of  the 
statute  of  the  43d  of  Elizabeth,  and  for  its  language,  more  satisfac- 
torily than  any  other  cause  which  can  be  assigned. 

K,  as  has  been  contended,  charitable  trusts,  however  vague,  could 
then,  as  now,  have  been  enforced  in  chancery,  why  pass  an  act  to 
enable  the  chancellor  to  appoint  commissioners  to  inquire  concerning 
them,  and  to  make  orders  for  their  due  execution,  which  orders  were 
to  be  revised,  established,  altered,  or  set  aside,  by  him  ?  If  the  chan- 
cellor could  accomplish  this,  and  was  in  the  practice  of  accomplish- 
ing it  in  virtue  of  the  acknowledged  powers  and  duties  of  his  office, 
to  what  purpose  pass  the  act?  Those  who  might  suppose  them- 
selves interested  in  these  donations,  would  be  the  persons  to  bring 
the  case  before  the  commissioners;  and  the  same  persons  would  have 
brought  it  before  the  chancellor,  had  the  law  afforded  them  the  means 
of  doing  so.  The  idea,  that  the  commissioners  were  substituted  for 
the  court,  as  the  means  of  obtaining  intelligence  not  otherwise  attain- 
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able,  or  of  Teii^pving  inconveniencies  in  prosecating  claims 

by  original  bill,  which  had  been  found  so  *  great  as  to  ob-  [  *  37  ] 

stmct  the  course  of  justice,  is  not  warranted  by  the  language 

of  the  act,  and  is  disproved  by  the  efforts  which  were  soon  made, 

and  which  soon  prevailed,  to  proceed  by  way  of  orig^al. 

The  statute  recites,  that  whereas  lands,  money,  &c.,  had  been  here- 
tofore given,  &C.,  some  for  the  relief  of  aged,  impotent,  and  poor 
people,  &c.,  which  lands,  &c.,  "  nevertheless,  have  not  been  employed 
according  to  the  charitable  intent  of  the  givers  and  founders  thereof, 
by  reason  of" — what  ?  of  the  difficulty  of  discovering  that  such  trusts 
had  been  created  ?  or  of  the  expensiveness  and  inconvenience  of  the 
existing  remedy  ?  No.  "  By  reason  of  frauds,  breaches  of  trust,  and 
negligence  in  those  that  should  pay,  deliver,  and  employ  the  same.**' 
That  is,  by  reason  of  fraud,  breach  of  trust,  and  negligence  of  the 
trustees.  The  statute  then  proceeds  to  give  a  remedy  for  these  frauds, 
breaches  of  trust,  and  negligences.  Their  existence  was  known  when 
the  act  passed,  and  was  the  motive  for  passing  it.  No  negligence  or 
fraud  is  charged  on  the  court,  its  officers,  or  the  objects  of  the  charity : 
only  on  the  trustees.  Had  there  been  an  existing  remedy  for  their 
frauds  and  negligences,  they  cOuld  not,  when  known,  have  escaped 
that  remedy. 

There  seem  to  have  been  two  motives,  and  they  were  adequate 
motives,  for  enacting  this  statute.  The  first,  and  greatest,  was  to 
give  a  direct  remedy  to  the  party  aggrieved,  who,  where  the  trust 
was  vague,  had  no  certain  and  safe  remedy  for  the  injury  sustained ; 
who  might  have  been  completely  defeated  by  any  compro- 
mise between  the  heir  of  the  feoffor  *and  the  trustee ;  and  [  *  38  ] 
who  had  no  means  of  compelling  the  heir  to  perform  the 
trust,  should  he  enter  for  the  condition  broken.  The  second,  to 
remove  the  doubts  which  existed,  whether  these  charitable  donations 
were  included  within  the  previous  prohibitory  statutes. 

We  have  no  trace,  in  any  book,  of  an  attempt  in  the  court  of 
chancery,  at  any  time  anterior  to  the  statute,  to  enforce  one  of  these 
vague  bequests  to  charitable  uses.  If  we  have  no  reports  of  the 
decisions  in  chancery  at  that  early  period,  we  have  reports  of  decis- 
ions at  common  law,  which  notice  points  referred  by  the  chancellor 
to  the  judges.  Immediately  after  the  passage  of  the  statute,  we 
find,  that  questions,  on  the  validity  of  wills  containing  charitable 
bequests,  were  propounded  to,  and  decided  by,  the  law  judges.  CoUi- 
son's  case  was  decided  in  the  15th  of  James  L,  only  seventeen  yeais 
after  the  passage  of  the  act,  and  the  devise  was  declared  to  be  void 
at  law,  but  good  under  the  statute.  Two  years  prior  to  this,  Griffith 
Flood's  case,  reported  in  Hobart,  p.  136,  was  propounded  by  the 
VOL.  IV.  29 


838        SUPREME   COURT  OF  THE   UNITED   STATES. 

Trastees  of  the  Philadelphia  Baptist  Association  v.  Hart's  Executors.    4  W. 

court  of  wards  to  the  judges ;  and,  in  that  case  too,  it  was  decided, 
that  the  will  was  void  at  law,  but  good  under  the  statute.  Had  the 
court  of  chancery  taken  cognizance  before  the  statute,  of  devises  and 
bequests  to  charitable  uses,  which  were  void  at  law,  similar  questions 
must  have  arisen,  and  would  have  been  referred  to  the  courts  of  law, 
whose  decisions  on  them  would  be  found  in  the  old  reporters.  Had 
it  been  settled  before  the  statute,  that  such  devises  were  good  be- 
cause the  use  was  charitable,  these  questions  could  not  have 
[  •  39  ]  arisen  •afterwards;  or,  had  they  arisen,  would  have  been 
differently  treated. 

Although  the  earliest  decisions  we  have,  trace  the  peculiar  law  of 
charities  to  the  statute  of  Elizabeth,  and  although  nothing  is  to  be 
*found  in  our  books  to  justify  the  opinion  that  courts  of  chancery,  in 
the  exercise  of  their  ordinary  jurisdiction,  sustained,  anterior  to  that 
statute,  bequests  for  charitable  uses,  which  would  have  been  void  on 
principles  applicable  to  other  trusts,  there  are  some  modern  dicta  in 
cases  respecting  prerogative,  and  where  the  proceedings  are  on  the 
part  of  the  king,  acting  as  parens  patricBj  which  have  been  much 
relied  on  at  the  bar,  and  ought  not  to  be  overlooked  by  the  court. 

In  2  Peere  Will.  119,  the  chancellor  says :  "  In  like  manner,  in  the 
case  of  charity,  the  king,  pro  bono  pvbKco^  has  an  original  right  to 
superintend  the  care  thereof;  so  that,  abstracted  from  the  statute  of 
Elizabeth  relating  to  charitable  uses,  and  antecedent  to  it,  as  well  as 
since,  it  has  been  every  day's  practice  to  file  informations  in  chancery, 
in  the  attorney-general'^  name,  for  the  establishment  of  charities." 

"  This  original  right"  of  the  crown,  "  to  superintend  the  care  "  of 
charities,  is  no  more  than  that  right  of  visitation,  which  is  an 
acknowledged  branch  of  the  prerogative,  and  is  certainly  not  given 
by  statute.  The  practice  of  filing  an  information  in  the  name  of  the 
attorney-general,  if,  indeed,  such  a  practice  existed  in  those  early 
times,  might  very  well  grow  out  of  this  prerogative,  and  would  by 
no  means  prove,  that,  prior  to  the  statute,  the  law  respecting 
[  •  40  ]  charities  was  what  it  has  been  since.  These  •words  were 
uttered  for  the  purpose  of  illustrating  the  original  power  of 
the  crown  over  the  persons  and  estates  of  infants,  not  with  a  view,  to 
any  legal  distinction  between  a  legacy  to  charitable  and  other  objects. 

Lord  Keeper  Henly,  in  1  Sir  Wm.  Blackstone's  Reports,  91,  says : 
"  I  take  the  uniform  rule  of  this  court  before,  at,  anfl  altar  the  statute 
of  Elizabeth,  to  have  been,  that  where  the  uses  ali»  charitable,  and 
the  person  has  in  himself  full  power  to  convey,  the  court  will  aid  a 
defective  conveyance  to  such  uses.  Thus,  the  fievises  to  corporations 
were  void  under  the  statute  of  Henry  VIIL  ;  yet  they  we^ie  always 
considered  as  good  in  equity,  if  given  to  charitable  uses." 
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We  think  we  cannot  be  mistaken  when  we  say,  that  no  case  was 
decided  between  the  statute  of  mortmain,  passed  in  the  reign  of 
Henry  VIIL,  and  the  statute  of  Elizabeth,  in  which  a  devise  to  a 
corporation  was  held  good.  Such  a  decision  would  have  overturned 
principles  uniformly  acknowledged  in  that  court.  The  cases  of 
devises,  in  mortmain,  which  have  been  held  good,  were  decided  since 
the  statute  of  Elizabeth,  on  the  principle,  that  the  latter  statute 
repeals  the  former,  so  far  as  relates  to  charities.  The  statute  of 
George  II.  has  been  uniformly  construed  to  repeal,  in  part,  the  statute 
of  Elizabeth,  and  charitable  devises  comprehended  in  that  act  have, 
ever  since  its  passage,  been  declared  void.  On  the  same  reason, 
similar  devises  must,  subsequent  to  the  statute  of  Henry  VIIL,  and 
anterior  to  that  of  Elizabeth,  have  been  also  declared  void. 
It  is  remarkable  'that,  in  tiiis  very  case,  the  lord  keeper  [  *  41  ] 
declares  one  of  the  charities  to  be  void,  because  it  is  contrary 
to  the  statute  of  mortmain,  passed  in  the  reign  of  Greorge  IL  All 
the  respect  we  entertain  for  the  reporter  of  this  case,  cannot  prevent 
the  opinion,  that  the  words  of  the  lord  keeper  have  been  inaccu- 
rately reported.     If  not,  they  were  inconsiderately  uttered. 

The  principles  decided  in  this  case  are  worthy  of  attention :  <'  Two 
questions,"  says  the  report,  "  arose,  1.  Whether  this  was  a  convey- 
ance to  charitable  uses  under  the  statute  of  Elizabeth,  and  therefore, 
to  be  aided  by  this  court.  2.  Whether  it  fell  within  the  purview  of 
the  Statute  of  Mortmain,  9th  of  George  II.,  and  was  therefore  a  void 
disposition." 

It  is  not  even  suggested,  that  the  defect  of  the  conveyance  could 
be  remedied  otherwise  than  by  the  statute  of  Elizabeth.  The  lord 
keeper  says :  "  The  conveyance  of  the  22d  of  June,  1721,  is  admitted 
to  be  defective,  the  use  being  limited  to  certain  officers  of  the  corpo- 
ration, and  not  to  the  corporate  body ;  and,  therefore,  there  is  a  want 
of  persons  to  take  in  perpetual  succession."  (The  very  defect  in  the 
conveyance  under  the  consideration  of  this  court)  "  The  only  doubt," 
continues  the  lord  keeper,  "  is,  whether  the  court  should  supply  this 
defect,  for  the.  benefit  of  the  charity,  under  the  statute  of  Elizabeth." 

It  is  impossible,  we  think,  to  understand  this  declaration,  otherwise 
than  as  an  express  admission,  that  a  conveyance  to  officers,  who 
compose  the  corporate  body,  instead  of  the  corporate  body  itself,  or 
in  other  words,  a  conveyance  to  any  persons  not  incor- 
porated •to  take  in  succession,  although  for  charitable  pur-  [  *42  ] 
poses,  would  be  void,  if  not  supported  by  the  statute  of 
Elizabeth. 

After  declaring  the  conveyance  to  be  good,  the  lord  keeper  pro- 
ceeds :   "  The  conveyance,  therefore,  being  established  under  the 
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statate  of  Elizabeth,  we  are  next  to  consider  how  it  is  affected  under 
the  statute  of  the  9th  of  Gteorge  11." 

The  whole  ^opinion  of  the  judge,  in  this  cctse,  turns  upon  the 
statute  of  Elizabeth.  He  expressly  declares  the  conveyance  to  be 
sustained  by  that  statute,  and  in  terms  admits  it  to  be  defective  with- 
out its  aid.  The  dictum,  therefore,  that,  before  that  statute,  courts 
were  in  the  habit  of  aiding  defective  conveyances  to  charitable  uses, 
either  contradicts  his  whole  opinion  on  the  point  before  him,  or  is 
misreported.  The  probability  is,  that  the  judge  applied  this  dictum 
to  cases  which  occurred,  not  to  cases  which  were  decided  before  the 
statute.  This  application  of  it  would  be  supported  by  the  authori- 
ties, and  would  accord  with  his  whole  opinion  in  the  case. 

In  the  case  of  the  Attorney-Greneral  v.  Bowyer,  3  Ves.  Jr.,  725,  the 
chancellor,  speaking  of  a  case  which  occurred  before  the  passage  of 
the  statute  of  Wills,  says :  ^  It  does  not  appear  that  this  court,  at 
that  period,  had  cognizance  upon  information  for  the  establishment 
of  charities.  Prior  to  the  time  of  Lord  EUesmere,  as  far  as  tradition 
in  times  immediately  following  goes,  there  were  no  such  ^informations 
as  this  on  which  I  am  now  sitting,  but  they  made  out  the  case  as 

well  as  they  could  by  law." 
[  *  43  ]  *  Without  attempting  to  reconcile  these  seemingly  con- 
tradictory dicta,  the  court  will  proceed  to  inquire  whether 
charities,  where  no  legal  interest  is  vested,  and  which  are  too  vague 
to  be  claimed  by  those  for  whom  the  beneficial  interest  was  intended, 
could  be  established  by  a  court  of  equity,  either  exercising  its  ordi- 
nary jurisdiction,  or  enforcing  the  prerogative  of  the  king  as  parens 
patricBy  before  the  43d  of  Elizabeth. 

The  general  principle,  that  a  vague  legacy,  the  object  of  which 
is  indefinite,  cannot  be  established  in  a  court  of  equity,  is  admitted 
It  follows,  that  he  who  contends  that  charities  formed  originally  an 
exception  to  the  rule,  must  prove  the  proposition.  There  being  no 
reported  cases  on  the  point  anterior  to  the  statute,  recourse  is  had  to 
elementary  writers,  or  to  the  opinions  given  by  judges  of  modem 
times. 

No  elementary  writers  sustain  this  exception  as  a  part  of  the  law 
of  England.  It  may  be  considered  as  a  part  of  the  civil  code,  on 
which  our  proceedings  in  chancery  are  said  to  be  founded ;  but  that 
code  is  not  otherwise  a  part  of  the  law  of  England,  than  as  it  has 
been  adopted  and  incorporated  by  a  long  course  of  decisions.  The 
whole  doctrine  of  the  civil  law,  respecting  charities,  has  certainly 
not  been  adopted.  For  example:  by  the  civil  law,  a  legacy  to  a 
charity,  if  there  be  a  deficiency  of  assets,  does  not  abate ;  by  the 
English  law  it  does  abate.     It  is  not,  therefore,  enough  to  show  that, 


FEBRUARY    TERM,    1819.  341 

Trustees  of  the  Philadelphia  Baptist  Association  v.  Earths  Execators.    4  W. 

by  the  civil  law,  this  legacy  would  be  valid.     It  is  necessary  to  go 
fiirther,  and  to  show,  that  this  principle  of  the  civil  law  has 
been  •engrafted  into  the  jurisprudence  of  England^  and  [  ^44  ] 
been  transplanted  into  the  United  States. 

In  White  v.  White,  1  Bro.  Ch.  Cas.  16,  the  testator  had  given  a 
legacy  to  the  lying-in  hospital  which  his  executor  should  appoint, 
and  afterwards  struck  out  the  name  of  the  executor.  The  legacy 
was  established,  and  it  was  referred  to  a  master  to  say  to  which 
lying-in  hospital  it  should  be  paid.  In  giving  this  opinion.  Lord 
Thurlow  said:  "The  cases  have  proceeded  upon  notions  adopted 
from  the  Roman  and  civil  law,  which  are  very  favorable  to  charities, 
that  legacies  given  to  public  uses  not  ascertained,  shall  be  applied  to 
some  proper  object." 

These  expressions  apply,  perhaps  exclusively,  to  that  class  of  cases 
in  which  legacies  given  to  one  charity  have,  since  the  statute  of 
Elizabeth,  been  applied  to  another ;  or,  in  which  legacies  given  so 
vaguely  as  that  the  object  cannot  be  precisely  defined,  have  been 
applied  by  the  crown,  or  by  the  court,  acting  in  behalf  of  the  crown, 
to  some  charitable  object  of  the  same  kind.  White  v.  White  was 
itself  a  case  of  that  description ;  and  the  words  "  legacies  given  to 
public  uses  not  ascertained,"  "  applied  to  some  proper  object,"  seem  to 
justify  this  construction.  If  this  be  correct,  the  sentiment  advanced 
by  Lord  Thurlow,  would  amount  to  nothing  more  than  that  the 
cases  in  which  this  extended  construction  was  given  to  the  statute 
of  Elizabeth,  proceed  upon  notions  adopted  &om  the  Roman  and 
civil  law. 

But  if  Lord  Thurlow  used  this  language  under  the  'im-  [  *  45  ] 
pression  that  the  whole  doctrine  of  the  English  chancery, 
relative  to  charities,  was  derived  from  the  civil  law,  it  will  not  be 
denied  that  his  opinions,  even  when  not  on  the  very  point  decided, 
are  entitled  to  great  respect.  Something  like  the  same  idea  escaped 
Lord  Eldon,  in  the  case  of  Moggridge  v.  Thackwell,  7  Ves.  36.  Yet 
upon  other  occasions,  different  opinions  have  been  advanced,  with  an  j 

explicitness  which  supports  the  idea,  that  the  court  of  chancery  in 
England  does  not  understand  these  dicta  as  they  have  been  under- 
stood by  the  counsel  for  the  plaintiff.  In  the  case  of  Morrice  v. 
The  Bishop  of  Durham,  9  Ves.  399,  where  the  devise  was  to  the 
bishop,  in  trust,  to  dispose  of  the  residue  "  to  such  objects  of  benevo- 
lence and  liberality,  as  he,  in  his  own  discretion,  should  most  approve," 
the  bequest  was  determined  to  be  void,  and  the  legacy  decreed  to  the 
next  of  kin.  The  master  of  the  rolls  said  :  "  In  this  court,  the  sig- 
nification of  charity  is  derived  principally  from  the  statute  of  Eliza- 
beth. Those  purposes  are  considered  charitable,  which  that  statute 
29* 


842         SUPREME   COURT  OF   THE   UNITED   STATES. 

Trnstees  of  the  Phaadelphia  BaptUt  AiaocSalion  o.  HaiVs  Executors.    4  W. 

enumerates,  or  which,  by  analogies,  are  deemed  within  its  spirit  and 
intendment'^  This  case  afterwards  came  before  the  chancellor,  who 
affirmed  the  decree,  and  said :  ^  I  say  with  the  master  of  the  rolls,  a 
case  has  not  yet  been  decided,  in  which  the  comt  has  executed  a 
charitable  purpose,  unless  the  will  contains  a  description  of  that 
which  the  law  acknowledges  to  be  a  charitable  purpose,  or  devotes 
the  property  to  purposes  of  charity  in  general."   10  Ves.  540. 

The  reference  made  by  the  chancellor  to  the  words  of  the 
[  *  46  ]  master  of  the  rolls,  whose  language  he  adopts,  *  proves  that 
he  uses  the  term  ^^law"  as  synonymous  with  ^Hhe  statute 
of  Elizabeth." 

Afterwards,  in  the  same  case,  speaking  of  a  devise  to  charity  gen- 
erally, the  chancellor  says :  "  It  is  the  duty  of  the  trustees,  or  of  the 
crown,  to  apply  the  money  to  charity,  in  the  sense  which  the  deter- 
minations have  affixed  to  the  word  in  this  court,  namely,  either  such 
charitable  purposes  as  are  expressed  in  the  statute,  or  to  purposes 
analogous  to  those." 

He  adds :  '<  charitable  purposes,  as  used  in  this  court,  have  been 
ascribed  to  many  acts  described  in  that  statute,  and  analogous  to 
those,  not  because  they  can  with  propriety  be  called  charitable,  but 
as  that  denomination  is,  by  the  statute,  given  to  all  the  purposes 
described." 

It  has  been  also  said  that  a  devise  to  a  charity  generally  is  good, 
because  the  statute  of  Elizabeth  uses  that  term. 

These  quotations  show  that  Lord  Eldon,  whatever  may  have  been 
the  inclination  of  his  mind  when  he  determined  the  case  of  Mog- 
gridge  v.  Thackwell,  7  Ves.  36,  was,  on  more  mature  consideration, 
decidedly  of  opinion,  that  the  doctrines  of  the  court  of  chancery, 
peculiar  to  charities,  originated  not  in  the  civil  law,  but  in  the  statute 
of  Elizabeth.  This  opinion  is  entitled  to  the  more  respect,  because 
it  was  given  after  an  idea,  which  might  be  supposed  to  conflict  with 
it,  had  been  insinuated  by  Lord  Thurlow,  and  in  some  degree  fol- 
lowed by  himself;  it  was  given  in  a  case  which  required  an  investi- 
gation of  the  question ;  it  was  given,  too,  without  any  allusion  to 
the  dicta  uttered  by  Lord  Thurlow  and  himself;  a  circum- 
[  •  47  ]  stance  which  would  *  scarcely  have  occurred,  had  he  under- 
stood those  dicta  as  advancing  opinions  he  was  then  deny- 
ing. It  is  the  more  to  be  respected,  because  it  is  sustained  by  all  the 
decisions  which  took  place,  and  all  the  opinions  expressed  by  the 
judges  soon  after  the  passing  of  the  statute  of  Elizabeth.  In  1  Ch. 
Cas.  134,  a  devise  to  the  parish  of  Great  Creaton,  the  parish  not 
being  a  corporation,  was  held  to  be  void,  independent  of  the  statute, 
but  good  under  it     So,  in  the  same  book,  p.  267,  on  a  devise  to  a 


FEBRUARY  TERM,   1819.  34$ 

Tnstees  of  the  Philadelphia  Baptist  Association  v.  Hart's  Execatora.    4  W. 

coiporation  which  was  misnamed,  the  lord  keeper  decreed  the  charity 
under  the  statate,  though  before  the  statute  no  such  devise  could 
have  been  sustained.  The  same  point  is  decreed  in  the  same  book, 
p.  195,  and  in  many  other  of  the  early  cases.  These  decisions  are 
totally  incompatible  with  the  idea,  that  the  principles  on  which  they 
turned  were  derived  from  the  civil  law. 

There  can  be  no  doubt  that  the  power  of  the  crown  to  superintend 
and  enforce  charities,  existed  in  very  early  times ;  and  there  is  much 
difficulty  in  marking  the  extent  of  this  branch  of  the  royal  preroga-, 
tive  before  the  statute.  That  it  is  a  branch  of  the  prerogative,  and 
not  a  part  of  the  ordinary  power  of  the  chancellor,  is  sufficiently  cer- 
tain. Blackstone,  in  v.  3,  p.  47,  closes  a  long  enumeration  of  the 
extraordinary  powers  of  the  chancellor,  with  saying:  ^'He  is  the 
general  guardian  of  all  infants,  idiots,  lunatics ;  and  has  the  general 
superintendence  of  all  charitable  uses  in  the  kingdom ;  and  all  this 
over  and  above  the  vast  and  extensive  jurisdiction  which  he  exercises 
in  his  judicial  capacity  in  the  court  of  chancery."  In  the  same 
volume,  p.  427,  he  says,  ^  the  king,  as  parens  pcUrus,  has  the 
*  general  superintendence  of  all  charities,  which  he  exercises  [  *  48  ] 
by  the  keeper  of  his  conscience,  the  chancellor,  and  there-i 
foie,  whenever  it  is  necessary,  the  attorney-general,  at  the  relation  of 
some  informant,  files,  ex  officio^  an  information  in  the  court  of  chan- 
cery, to  have  the  charity  properly  established." 

The  author  of  "  A  Treatise  'of  Equity "  says,  "  so,  anciently  in 
this  realm,  there  were  several  things  that  belonged  to  the  king  as 
parens  patruBy  and  fell  under  the  care  and  direction  of  this  court,  as, 
charities,  infants,  idiots,  lunatics,  &c."  CJooper,  in  his  chapter  on 
the  jurisdiction  of  the  court,  says  ^^  the  jurisdiction,  however,  in  the 
three  cases  of  infants,  idiots,  or  lunatics,  and  charities,  does  not  belong 
to  the  court  of  chancery  as  a  court  of  equity,  but  as  administering 
the  prerogative  and  duties  of  the  crown.'     Cooper's  Eq.  PL  27. 

It  would  be  waste  of  time  to  multiply  authorities  to  this  point, 
because  the  principle  is  familiar  to  the  profession.  It  is  impossible 
to  look  into  the  subject,  without  perceiving  and  admitting  it  Its 
extent  may  be  less  obvious. 

We  now  find  this  prerogative  employed  in  enforcing  donations  to 
charitable  uses,  which  would  not  be  valid  if  made  to  other  uses ;  in 
applying  them  to  different  objects  than  those  designated  by  the 
donor ;  and  in  supplying  all  defects  in  the  instrument  by  which  the 
donation  is  conveyed,  or  in  that  by  which  it  is  administered. 

It  is  not  to  be  admitted  that  legacies  not  valid  in  them- 
selves, can  be  made  so  by  force  of  prerogative,  *  in  violation  [  *  49  ] 
of  private  rights.     This  superintending  power  of  the  crown, 
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therefore,  over  charities,  must  be  confined  to  those  which  are  valid  ih 

law.      K,  before  the  statute  of  Elizabeth,  legacies  like  that  under 

consideration  would  have  been  established,  on  information  filed  in 

the  name  of  the  attorney-general,  it  would  furnish  a  strong  argument 

for  the  opinion,  that  some  principle  was  recognized  prior  to  that  j 

statute,  which  gave  validity  to  such  legacies. 

But  although  we  find  dicta  of  judges,  asserting  that  it  was  usual, 
before  the  statute  of  Elizabeth,  to  establish  charities  by  means  of  an 
information  filed  by  the  attorney-general,  we  find  no  dictum  that 
charities  could  be  established  on  such  information  where  the  con- 
veyance was  defective,  or  the  donation  was  so  vaguely  expressed 
that  the  donee,  if  not  a  charity,  would  be  incapable  of  taking,  and 
the  thing  given  would  vest  in  the  heir  or  next  of  kin.  All  the  cases 
which  have  been  citfid,  where  charities  have  been  established  under 
the  statute,  that  were  deemed  invalid  independent  of  it,  contradict 
this  position. 

In  construing  that  statute,  in  a  preceding  part  of  this  opinion,  it 
was  shown,  that  its  enactments  are  sufficient  to  establish  charities 
not  previously  valid.  It  affords,  then,  a  broad  foundation  for  the 
superstructure  which  has  been  erected  on  it  And  although  many 
of  the  cases  go,  perhaps,  too  far,  yet  on  a  review  of  the  authorities, 
we  think  they  are  to  be  considered  as  constructions  of  the  statute 
not  entirely  to  be  justified,  rather  than  as  proving  the  existence  of 
some  other  principle  concealed  in  a  dark  and  remote  anti- 
[  •  50  ]  quity,  *  and  giving  a  rule  in  cases  of  charity  which  forms  an  i 

exception  to  the  general  principles  of  our  law. 

But  even  if,  in  England,  the  power  of  the  king  as  parens  patriw 
would,  independent  of  the  statute,  extend  to  a  case  of  this  description, 
the  inquiry  would  still  remain  how  far  this  principle  would  govern 
in  the  courts  of  the  United  States.  Into  this  inquiry,  however,  it  is 
unnecessary  to  enter,  because  it  can  arise  only  where  the  attorney- 
general  is  made  a  party. 

The  court  has  taken,  perhaps,  a  more  extensive  view  of  this  sub- 
ject, than  the  particular  case  and  the  question  propounded  on  it 
might  be  thought  to  require.  Those  who  are  to  take  this  legacy 
beneficially,  are  not  before  the  court,  unless  they  are  represented  by 
the  surviving  members  of  the  Baptist  Association,  or  by  the  present 
corporation.  It  was,  perhaps,  sufficient  to  show,  that  they  are  not 
represented  by  either.  This  being  the  case,  it  may  be  impossible 
that  a  party  plaintiff  can  be  made  to  sue  the  executor,  otherwise  than 
on  the  information  of  the  attorney-general.  No  person  exists  who 
can  assert  any  interest  in  himself.  The  cestui  que  trust  can  be  brought 
into  being  only  by  the  selection  of  those  who  are  named  in  the  will 
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to  take  the  legacy  in  trust ;  and  those  who  are  so  named,  are  inca- 
pable of  taking  it.  It  is,  perhaps,  decisive  of  the  question  propounded 
to  this  court  to  say,  that  the  plaintiffs  cannot  take.  But  the  rights 
of  those  who  claim  the  beneficial  interest  have  been  argued  at  great 
length,  and  with  great  ability ;  and  there  would  have  been 
•  some  difficulty  in  explfidning,  satisfactorily,  the  reasons  why  [  *  51  ] 
the  plaintiffs  cannot  take,  without  discussing,  also,  the  rights 
of  those  for  whom  they  claim.  The  court  has,  therefore,  indicated  its 
opinion  on  the  whole  case,  as  argued  and  understood  at  the  bar. 

Certificate.  This  cause  came  on  to  be  heard  on  the  transcript 
of  the  record  of  the  court  of  the  United  States,  for  the  fifth  circuit, 
and  the  district  of  Virginia,  and  on  the  question  therein  stated,  on 
which  the  judges  of  that  court  were  divided  in  opinion,  and  which 
was  adjourned  to  this  court,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  this  court  is  of  opinion,  that  the  plaintiffs  are 
incapable  of  taking  the  legacy  for  which  this  suit  was  instituted ; 
which  opinion  is  ordered  to  be  certified  to  the  said  circuit  court 

3  P.  99 ;  8  H.  127  i  9  H.  55. 


The  Divina  Pastoba.     The  Spanish  Consul,  Claimant 

4  W.  52. 

The  government  of  the  United  States  having  recognbed  the  existence  of  a  civil  war  between  V  ^-  ^"^^ 

Spain  and  her  colonies,  our  courts  are  bound  to  recognize  as  lawful  those  acts  which  mj^^H  ^^ ^y 

authorizes,  and  the  new  governments  in  South  America  may  direct.  uA/.  ^  -  ^^  ^ 

Captures  made  under  their  commissions,  must  be  treated  by  us  like  other  captures.  jj  //.  /  L^>y 

Their  legality  cannot  be  determined  in  our  courts,  unless  made  in  violation  of  our  neutrality.^/^.  ^^  ^ z 

The  pleadings  in  the  admiralty  must  contain  at  least  some  general  allegation  of  the  neccs-  (^//.  ^  ^7   ^ 

sary  facts,  to  enable  the  court  to  proceed.  ^M  o    '^ 

Appeal  firom  the  circuit  court  of  the  United  States  for  the  district-^^f    '  " 
of  Massachusetts. 

The  consul  of  his  Catholic  majesty,  at  Boston,  filed  his  libel  in 
the  district  court,  alleging  that  there  had  lately  arrived  at  New  Bed- 
ford, a  Spanish  vessel  called  The  Esperanza,  otherwise  The  Divina 
Pastora,  having  on  board  seven  persons,  all  of  whom  are  believed  to 
be  American  citizens,  who  allege  that  the  said  vessel  was  captured 
by  a  privateer  sailing  under  the  flag  of  La  Plata ;  that  the  libellant 
believes  the  capture  was  contrary  to  the  law  of  nations,  and  in  viola- 
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tion  of  the  rights  of  her  Spanish  owner,  to  whom  she  ought  to  be 
restored.  And  it  prays  for  process  to  arrest  the  vessel  and  cargo,  and 
for  inquiry  to  whom  the  property  belongs.  Antonio  Utley,  describing 
himself  as  a  citizen  of  the  jfree  and  independent  United  Provinces  of 
Bio  de  la  Plata,  filed  his  plea,  alleging  that  the  vessel  and  cargo  were 
captured  by  a  vessel  duly  commissioned  by  the  said  United  Provinces, 
and  that  he  was  put  on  board  as  prize-master,  and  he  denies  the 
jurisdiction  of  the  court  The  replication  of  the  consul  denies  that 
the  capture  gave  any  rights,  for  various  reasons  which  it  details,  but 
alleges  no  facts  respecting  any  breach  of  the  neutrality  of  the  United 
States. 

It  does  not  appear  by  the  libel  or  replication  whether  it  was  intend* 
ed  to  propound  a  case  of  mere  marine  trespass,  or  to  contest  the 
validity  of  a  capture  made  under  a  commission  such  as  is  pleaded. 

The  district  court  pronounced  a  sentence  of  restitution,  which  was 
affirmed,  pro  formd^  in  the  circuit  court 

Winder^  for  the  appellants. 

Webster  and  D.  JB.  Ogden^  contra. 

[  •  63  ]       •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

The  decision  at  the  last  term,  in  the  case  of  the  United 
States  V.  Palmer,  3  Wheat  610,  establishes  the  principle  that  the 
government  of  the  United  States,  having  recognized  the  existence 
of  a  civil  war  between   Spain   and  her  colonies,  but  remaining 

neutral,  the  courts  of  the  Union  are  bound  to  consider 
[  •  64  ]   as  lawful,  those  acts  which  war  authorizes,  and  which  •the 

new  governments  in  South  America  may  direct  against 
their  enemy.  Unless  the  neutral  rights  of  the  United  States,  as 
ascertained  by  the  law  of  nations,  the  acts  of  congress,  and  treaties 
with  foreign  powers,  are  violated  by  the  cruisers  sailing  under  com- 
missions from  those  governments,  captures  by  them  are  to  be 
regarded  by  us  as  other  captures, /ttrc  belli^  are  regarded;  the  legality 
of  which  cannot  be  determined  in  the  courts  of  a  neutral  country. 
If,  therefore,  it  appeared  in  this  case,  that  the  capture  was  made 
under  a  regular  commission  from  the  government  established  at 
Buenos  Ayres,  by  a  vessel  which  had  not  committed  any  violation 
of  our  neutrality,  the  captured  property  must  be  restored  to  the 
possession  of  the  captors.  But  if,  on  the  other  hand,  it  was  shown, 
that  the  capture  was  made  in  violation  of  our  neutral  rights  and 
duties,  restitution  would  be  decreed  to  the  original  owners.  But 
the  pleadings  in  this  case  are  too  informal  and  defective  to  pro- 
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nounce  a  final  decree  upon  the  merits.  The  proceedings  in  the 
admiralty  must  always  contain  at  least  a  general  allegation  of  such 
fBi  nature  as  will  apply  to  the  case,  as  of  prize,  Sec*  The  court  has 
always  endeavoured  to  keep  these  proceedings  within  some  kind  of 
role,  though  not  requiring  the  same  technical  strictness  as  at  common 
law.  Here  the  pleadings  present  a  case  which  may  be  consistent 
with  the  demand  of  the  former  owners  for  restitution,  but  which  is 
tied  up  to  such  a  state  of  facts  as,  if  proved,  will  not  authorize  it ; 
and  will  not  admit  the  introduction  of  evidence  varying  from  the 
facts  alleged.  The  decree  of  the  circuit  court  must, 
*  therefore,  be  reversed,  and  the  cause  remanded  to  that  [  *  65  ] 
court,  with  directions  to  permit  the  pleadings  to  be 
amended,  and  for  further  proceedings. 

Cause  remanded. 

4W.497;  5P.1;  4  H.  131  j  5H.343;  6H.844;  7  H.  1. 


Evans  v.  Phillips. 

4  W.  73. 

A  writ  of  eiTor  will  not  lie  on  a  jadgment  of  nonsuit. 

Erbor  to  the  circuit  court  of  New  York. 

.  D.  B.  Ogden  moved  to  dismiss  the  writ  of  error  in  this  case,  upon 
the  ground  that  the  plaintiff  had  submitted  to  a  nonsuit  in  the  court 
below,  upon  which  no  writ  of  error  vnSL  lie. 

The  court  directed  the  writ  of  error  to  be  dismissed. 

11  H.  22. 


Van  Ness  v.  Buel. 

4  W.  74. 

A  collector  of  the  cnstoms,  who  makes  a  seizure  of  goods  for  an  asserted  forfeiture,  and  ,^  /y.  /S  ^ 
before  the  proceedings  in  rem,  are  consummated  by  a  sentence  of  condemnation,  is  removed  ///^  l^  2 
finom  office,  acquires  an  inchoate  right  by  the  seizure,  which,  by  the  subsequent  decree  of  ^/  |^/q  >y  ^  . 
condemnation,  gives  him  an  absolute  vested  right  to  his  share  of  the  forfeiture,  under  the^^/'.  / 
Collection  Act  of  the  2d  of  March,  1799,  W  89,  91,  (1  Stats,  at  Large,  695.) 
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Error  to  the  circuit  court  of  Vennont. 

This  was  an  action  of  assumpsit,  in  which  the  defendant  in  eiror, 
Buel,  declared  against  the  plaintiff  in  error,  Van  Ness,  in  the  money 
counts,  and  gave  evidence  that  the  sums  of  money,  for  the  recovery 
of  which  this  suit  was  brought,  were  the  proceeds  of  a  moiety  of  a 
certain  seizure  of  goods,  as  forfeited,  which  seizure  was  made  in  the 
district  of  Vermont,  on  the  6th  of  July,  1812,  while  the 
[  *  75  ]  plaintiJff  below  was  collector  of  the  *  customs  for  said  district, 
&C.,  which  goods  were  libelled,  in  September,  1812,  in  the 
district  court,  and  condemned  at  the  October  term  of  the  circuit 
court,  1813.  That  the  plaintiff  below  was  appointed  coUector  on 
the  16th  of  March,  1811,  and  remained  in  office  imtil  the  15th  of 
February,  1813,  when  he  was  removed  from  office  by  the  President, 
and  the  defendant  below  appointed  to  the  same  office,  and  received 
the  proceeds  of  the  goods  condemned.  That  various  other  parcels 
of  goods  were  seized  and  libelled,  while  the  plaintiff  below  was 
collector,  but  were  condemned  after  his  removal  from  office,  and  the 
proceeds  received  by  the  defendant  below.  The  court  below  charged 
the  jury,  that  the  defendant  in  error  was  entitled  to  recover  a  moiety 
of  the  seizures  so  made  by  him  during  his  continuance  in  office, 
and  condemned  after  his  removal.  The  jury  found  a  verdict,  and 
judgment  was  rendered  for  the  plaintiff  below ;  and  a  bill  of  excep- 
tions having  been  taken  to  the  charge  of  the  court  below,  the  cause 
was  brought  by  writ  of  error  to  this  court. 

The  cause  was  submitted  without  argument 

Story,  J.,  delivered  the  opinion  of  the  court. 
This  case  differs  from  that  of  Jones  v.  Shore's  Executors,  1  W. 
462,  in  two  circumstances ;  first,  that  this  is  the  case  of  a  seizure  of 
goods  for  an  asserted  forfeiture ;  and  secondly,  that  before  the  pro- 
ceedings in  rem  were  consummated  by  a  sentence,  the  collector 

who  made  the  seizure  was  removed  from  office.  In  our 
[  *  76  ]   •judgment,  neither   of  these  facts  affords  any  ground  to 

except  this  case  from  the  principles  which  were  established 
in  Jones  v.  Shore's  Executors.  It  was  there  expressly  held,  that  the 
collector  acquired  an  inchoate  right  by  the  seizure,  which,  by  the 
subsequent  decree  of  condemnation,  gives  him  an  absolute  vested 
title  to  his  share  in  the  forfeiture.  Without  overturning  the  doctrine 
of  tha(  case,  the  present  is  not  susceptible  of  argument ;  and  we, 
therefore,  unanimously  affirm  the  decision  of  the  circuit  court. 

Judgment  affirmed. 

low.  109;  10  H.  246. 
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Williams  et  oL  v.  Peyton's  Lessee. 
4  W.  77. 

In  the  case  of  lands  sold  for  the  non-payment  of  taxes,  nnder  the  act  of  July  14, 1798,  /^  /?  X^^ 
(1  Stat,  at  Large  597,)  the  MarshaPs  deed  is  not  primA  faci$  eridence,  that  the  prereqni-  cT//.  ^^ //*^ 
sites  required  by  lair  bare  been  complied  with;  bat  the  party  claiming  nnder  it  most  f//^  ^ cO 
fihoiw  positively  that  they  have  heen  complied  with.  /^M  cV  ^ 

Janes  and  TcJboL  for  the  plaintiffi  in  error.  ^  -^^  ^ 

Taylor^  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by  Marshall,  C.  J. 

This  is  an  ejectment  brought  in  the  drcuit  court  for  the  district 
of  Kentucky,  by  the  original  patentee,  against  a  purchaser  at  a  sale 
made  for  non-payment  of  the  direct  tax,  imposed  by  the 
act  of  congress  of  ""  the  14th  of  July,  1798,  c.  92.    After  the   [  *  78  ] 
plaintiff  in  the  circuit  court  had  exhibited  his  title,  the  ! 

defendants  gave  in  evidence  the  books  of  the  supervisor  of  the  i 

district,  showing,  that  the  tax  on  the  lands  in  controversy  had  been 
charged  to  the  plaintifiB,  and  that  they  had  been  sold  for  the  non- 
payment thereof.  They  also  gave  in  evidence  a  deed  executed  by 
the  marshal  of  the  district,  in  pursuance  of  the  act  of  March  3, 1804, 
and  proved  by  Christopher  Oreenup,  the  agent  of  the  plaintiff,  that 
there  were  tenants  on  the  land,  and  that  he  did  not  pay  the  tax,  nor 
redeem  the  land. 

Upon  this  evidence,  the  court,  on  the  motion  of  the  plaintiff, 
instructed  the  jury,  ^  that  the  purchaser  under  the  sale  of  lands  for 
the  non-payment  of  the  direct  tax,  to  make  out  title,  must  show  that 
the  collector  had  advertised  the  land,  and  performed  the  other  requi- 
sites of  the  law  of  congress,  in  that  case  provided,  otherwise  he 
made  out  no  title."  The  defendants  then  moved  the  court  to  in- 
struct the  jury,  ^  that  the  deed  and  other  evidence  produced  by  them, 
and  herein  mentioned,  was  j9ni7k{/acte  evidence  that  the  said  land 
had  been  advertised,  and  the  other  requisites  of  the  law  of  congress, 
as  to  the  duty  of  the  collector,  in  that  respect,  had  been  complied 
with:"  but  the  court  refused  to  give  the  instraction;  and,  on  the 
contrary,  instructed  the  jury,  ^Hhat  said  deed,  and  other  evidence, 
was  not  primd  facie  evidence  that  the  said  land  had  been  advertised 
according  to  law,  nor  that  the  requisites  of  the  law  had  been  com- 
plied with." 

vol.  IV.  30 
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The  defendants  excepted  to  this  opinion.  The  jury  found 
[  *  79  ]  a  verdict  for  the  plaintiff,  and  the  *  judgment  rendered  on 
that  verdict  is  now  j[>efore  this  court  on  writ  of  error. 

As  the  collector  has  no  general  authority  to  sell  lands  at  his 
discretion  for  the  non-payment  of  the  direct  tax,  but  a  special  power 
to  sell  in  the  particular  cases  described  in  the  act,  those  cases  must 
exist,  or  his  power  does  not  arise.  It  is  a  naked  power,  not  coupled 
with  an  interest;  and  in  all  such  cases,  the  law  requires  that  every 
prerequisite  to  the  exercise  of  that  power  must  precede  its  exercise ; 
that  the  agent  must  pursue  the  power,  or  his  act  will  not  be  sustained 
by  it. 

This  general  proposition  has  not  been  controverted ;  but  the  plain- 
tiffs in  error  contend,  that  a  deed  executed  by  a  public  officer,  is 
primd  facie  evidence  that  every  act  which  ought  to  precede  that 
deed  had  preceded  it;  that  this  conveyance  is  good,  unless  the 
party  contesting  it  can  show  that  the  officer  failed  to  perform  his 
duty. 

It  is  a  general  principle,  that  the  party  who  sets  up  a  title  must 
furnish  the  evidence  necessary  to  support  it  If  the  validity  of  a 
deed  depends  on  an  act  in  ptUs^  the  party  claiming  under  that  deed 
is  as  much  bound  to  prove  the  performance  of  the  act,  as  he  would 
be  bound  to  prove  any  matter  of  record  on  which  its  validity  might 
depend.  It  forms  a  part  of  his  title  ;  it  is  a  Unk  in  the  chain  which 
is  essential  to  its  continuity,  and  which  it  is  incumbent  on  him  to 
preserve.  These  facts  should  be  examined  by  him  before^  he  be- 
comes a  purchaser,  and  the  evidence  of  them  should  be  preserved 
as  a  necessary  muniment  of  title.  If  this  be  true  in  the 
[  •  80  ]  general,  is  there  *  any  thing  which  will  render  the  principle 
inapplicable  to  the  case  of  lands  sold  for  the  non-payment 
of  taxes  ?  In  the  act  of  congress,  there  is  no  declaration  that  these 
conveyances  shall  be  deemed  primd  facie  evidence  of  the  validity  of 
the  sale.  Is  the  nature  of  the  transaction  such,  that  a  court  ought 
to  presume  in  its  favor  any  thing  which  does  not  appear,  or  ought  to 
relieve  the  party  claiming  under  it  from  the  burden  of  proving  its 
correctness  ? 

The  duties  of  the  public  officer  are  prescribed  in  the  9th,  10th, 
and  13th  sections  of  the  act  of  the  14th  of  July,  1798,  c.  92. 
[  •  8!  ]  If  these  duties  be  *  examined,  they  will  be  found  to  be 
susceptible  of  complete  proof  on  the  part  of  the  officer,  and 
consequently  on  the  part  of  the  purchaser,  who  ought  to  preserve  the 
evidence  of  them,  at  least  for  a  reasonable  time.  Their  chief  object 
is  to  give  full  notice  to  the  proprietor,  and  furnish  him  with  every 
facility  for  the  volimtary  payment  of  the  tax,  before  resort  should  be 
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had  to  coercive  means.  In  some  instances  the  proprietor  would  find 
it  extremely  difficult,  if  not  impracticable,  to  prove  that  the  officer 
had  neglected  to  give  him  the  notice  required  by  law.  It  is 
easy,  for  example,  to  show  that  the  *  collector  has  posted  [  *  82  J 
np  the  necessary  notifications  in  four  public  places  in  Ms 
collection  district,  as  is  required  by  the  9th  section,  but  very  difficult 
to  show  that  he  has  not.  He  may  readily  prove  that  he  has  made  a 
personal  demand  on  the  person  liable  for  the  tax,  but  the  negative,  in 
many  cases,  would  not  admit  of  proof. 

The  13th  section  permits  the  collector,  when  the  tax  shall  have 
remained  unpaid  for  the  term  of  one  year,  having  first  advertised  the 
same  for  two  months  in  six  different  public  places  within  the  said 
district,  and  in  two  gazettes  in  the  State,  if  there  be  so  many,  one 
of  which  shall  be  the  gazette  in  which  the  laws  of  such  State  shall 
be  published  by  authority,  if  any  such  there  be,  to  proceed  to  sell,  &c 

The  purchaser  ought  to  preserve  these  gazettes,  and  the  proof 
that  these  publications  were  made.  It  is  imposing  no  greater  hard- 
ship on  him  to  require  it,  than  it  is  to  require  him  to  prove,  that  a 
power  of  attorney^  in  a  case  in  which  his  deed  has  been  executed  by 
an  attorney,  was  really  given  by  the  principal.  But  to  require  from 
the  original  proprietor  proof  that  these  acts  were  not  performed  by 
the  collector,  would  be  to  impose  on  him  a  task  always  difficult,  and 
sometimes  impossible  to  be  performed. 

Although  this  question  may  not  have  been  expressly,  and  in  terms, 
decided  in  this  court,  yet  decisions  have  been  made  which  seem  to 
recognize  it.  In  the  case  of  Stead's  Executors  v.  Course,  4  C.  403, 
in  which  was  drawn  into  question  the  validity  of  a  sale  made  under 
the  tax  laws  of  the  State  of  Greorgia,  this  court  said,  '^  it 
is  ^incumbent  on  the  vendee  to  prove  the  authority  *  to  sell"  [  *  83  J 
And  in  Parker  v»  Rule's  Lessee,  9  C.  64,  where  a  sale  was 
declared  to  be  invalid,  because  it  did  not  appear  in  evidence  that 
the  publications  required  by  the  9th  section  of  the  act  had  been 
made,  the  court  inferred  that  they  had  not  been  made,  and  con- 
sidered the  case  as  if  proof  of  the  negative  had  been  given  by 
the  plsdntiff  in  ejectment  The  question,  whether  the  deed  was 
primd  facie  evidence,  it  is  true,  was  not  made  in  that  case ;  but 
its  existence  was  too  obvious  to  have  escaped  either  the  court  or  the 
bar.  It  was  not  made  at  the  bar,  because  counsel  did  not  rely  on  it, 
nor  noticed  by  the  judges,  because  it  was  not  supposed  to  create  any 
real  difficulty. 

It  has  been  said  in  argument,  that  in  cases  of  sales  under  the  tax 
laws  of  Kentucky,  a  deed  is  considered  by  the  courts  of  that  State 
HB  primd  facie  eyidence  that  the  sale  was  legal.     Not  having  seen 
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the  case  or  the  law,  the  court  can  form  no  opinion  on  it.  In  con* 
stming  a  statate  of  Kentucky,  the  decisions  of  the  courts  of  Ken- 
tucky would  unquestionably  give  the  rule  by  which  this  court  would 
'  be  guided ;  but  it  is  the  peculiar  province  of  this  court  to  expound 
the  acts  of  congress,  and  to  give  the  rule  by  which  they  are  to  be 
construed. 

Judgment  affirmed^  with  costs. 


The  Experiment. 

4  W.84. 
Depositions  taken  on  further  proof,  in  one  prize  eaose,  cannot  be  invoked  into  another. 

Appeal  from  the  circuit  court  of  Massachusetts. 
This  was  a  question  of  coUusive  capture. 

The  Attorney"  OenercU  moved  to  invoke  into  this  cause  depositions 
taken,  on  further  proof,  in  the  case  of  The  George,  reported  in  1  W. 
408. 

Marshall,  C.  J.  Original  evidence  and  depositions  taken  on  the 
standing  interrogatories,  may  be  invoked  from  one  prize  cause  into 
another.  But  depositions  taken  as  further  proof  in  one  cause,  cannot 
be  used  in  another. 

Motion  refused. 

Weiohtman  v.  Caldwell. 

4  W.  85. 

E.  B.  C^  having  an  interest  in  a  cargo  at  sea,  agreed  with  J.  W.  for  the  sale  of  it ;  and  J.  W, 
signed  the  following  agreement  in  writing  :  "  J.  W.  agrees  to  purchase  the  share  of  E.  B. 
C,  in  the  cargo  of  the  ship  Aristides,  W.  P.  Z.,  supercargo,  say  at  $2,522.86,  at  fifteen 
per  cent  advance  on  said  amonnt,  payable  at  five  months  from  this  date,  and  to  give  a 
note  or  notes  for  the  same,  with  an  approved  indorser."  In  compliance  with  this  agree- 
ment, J.  W.  gave  his  notes  for  the  sum  mentioned,  and  in  an  action  upon  the  notes,  the 
want  of  a  legal  consideration,  under  the  statute  of  frauds,  being  set  up  as  a  defence,  on 
the  ground  of  the  defect  .of  mutuality  in  the  written  contract }  the  court  below  left  it  to 
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the  jury  to  infer  from  the  eyidence  an  actual  performance  of  the  agreement,  the  jury 
found  a  verdict  for  the  plaintiff,  and  the  court  below  rendered  judgment  thereon.  The 
judgment  was  affirmed  by  this  court. 

Error  to  the  circuit  court  for  the  District  of  Columbia. 

Jones  and  Key^  for  the  plaintiff  in  error. 

Caldwell  and  Swann^  for  the  defendant  in  error. 

•Johnson,  J.,  delivered  the  opinion  of  the  court.  [  *  86  ] 

The  suit  below  was  instituted  on  a  promissory  note,  by 
the  defendant  in  eiror.  Although  it  is,  in  fact,  an  indorsed  note, 
and  so  declared  on,  yet  it  is  admitted  to  have  originated  in  a  nego- 
tiation between  the  maker  and  indorser;  and  whatever  defence  would 
be  good  as  against  the  promisee,  is  admitted  to  be  maintainable 
against  this  indorser,  the  indorser  standing  only  on  the  ground  of  a 
security  or  ordinary  collateral  undertaker  to  the  maker.  The  defence 
set  up  is  the  statute  of  frauds,  not  under  the  supposition  that  a  prom- 
issory note  is  a  contract  within  the  statute,  but  on  the  ground  that 
this  note  was  given  for  a  consideration  which  was  void  under  the 
statute.  The  case  was  this :  CaldweU  having  an  interest  in  a  cargo 
afloat,  agrees  with  Weightman  for  the  sale  of  it,  and  Weightman 
signs  the  following  memorandum,  expressive  of  the  terms  of  their 
agreement :  — 

^'John  Weightman  agrees  to  purchase  the  share  or  interest  of 
Elias  B.  Caldwell,  in  the  cargo  of  the  ship  Aristides,  W.  P. 
Zantzinger,  say  (2,522.83,  at  fifteen  per  cent  advanced  on  said 
amount,  payable  at  five  months  from  this  date,  and  to  give  a  note 
or  notes  for  the  same,  with  an  approved  indorser. 

"  John  Weightman. 

**  WasUngton,  May  20, 1816." 

*  In  compliance  with  that  agreement,  Weightman  gives  [  *  87  ] 
his  note  for  the  sum  agreed  upon,  which  is  afterwards  re- 
newed, and  this  note  taken,  on  which  this  action  is  instituted.  At 
the  trial  below,  Weightman's  counsel  moved  the  court  to  instruct 
the  jury,  that :  <<  K  no  bargain  or  agreement  for  the  sale  of  the  plain- 
tiff's share  of  the  said  ship  Aristides,  nor  any  note  or  memorandum 
in  writing,  of  the  same,  was  ever  signed  by  the  plaintiff,  binding  him 
in  writing  to  sell  his  said  share  to  defendant,  and  if  defendant  did. 
never  actually  receive  or  accept  any  part  of  said  cargo,  and  gave 
nothing  in  earnest  to  bind  said  bargain,  or  in  part  payment,  and  if 

30» 
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plaintiff  has  never  made  or  tendered  any  written  transfer  or  bargain 
of  his  said  share  to  the  defendant ;  but  if  the  entire  obligation,  recip- 
rocally binding  plaintiff  to  sell  said  share,  was  verbal,  and  formed 
the  sole  consideration  for  the  said  note,  then  there  is  no  adequate 
consideration  for  the  said  note,  and  plaintiff  is  not  entitled  to 
recover  upon  said  note.  This  instruction  the  court  refused  to  give ; 
but  instructed  the  jury,  that  if  they  should  be  of  opinion,  from 
the  evidence,  that  the  defendant  executed  and  delivered  to  the  plain- 
tiff the  note  upon  which  this  action  is  brought,  and  that  the  scdd 
note  was  given  in  consideration  of  the  purchase  of  the  plaintiff's  share 
or  interest  in  the  said  cargo  of  the  said  ship  Aristides,  as  stated  in  the 
aforesaid  writing,  &c.,  and  that  the  said  cargo  was  then  on  the  high 
seas  on  its  passage  from  France  to  the  United  States,  and  that  the 

same  has  since  arrived,  and  has  never  come  to  the  posses- 
[  *  88  ]   sion  of  the  plaintiff;  that  the  *  plaintiff  had  an  interest  in 

the  said  cargo,  and  that  the  defendant  never  demanded 
of  the  plaintiff  any  written  assignment  of  his  share  of  the  said  cargo, 
then  the  statute  of  frauds  is  no  bar  to  the  plaintiff's  recovery,  and 
that  the  said  note  is  not,  by  reason  of  the  said  statute,  void,  as  being 
given  without  consideration. 

Taking  the  charge  prayed  for  and  the  charge  given  together,  they 
appear  to  make  out  the  following  case :  The  defendant  moved  the 
court  to  instruct  the  jury  that  the  note  which  was  the  cause  of  action, 
was  void  for  want  of  consideration ;  inasmuch  as  it  was  given  in 
compliance  with  an  agreement  signed  by  one  party,  and  not  the  other, 
and  which,  being  unattended  with  any  actual  delivery  of  the  article 
sold,  was,  as  he  contended,  void  under  the  statute  of  frauds.  The 
court,  without  denying  the  principles  laid  down  by  the  defendant, 
submit  the  whole  case  to  the  jury,  and  instract  them,  that  upon  that 
evidence  they  were  at  liber^  to  infer  an  actual  execution  of  the 
agreement  by  both  parties,  and  thus  take  the  case  entirely  out  of  the 
operation  of  the  statute  of  frauds.  Under  this  construction  of  the 
bill  of  exceptions,  for  it  must,  like  all  other  instruments,  be  the  sub- 
ject of  construction,  we  are  decidedly  of  opii^ion  that  the  judgment 
below  must  be  affirmed.  Whether  right  or  wrong,  the  defendant  had 
all  the  benefit  of  the  law  that  his  case  admitted  of,  and,  therefore, 
this  court  is  not  called  upon  to  express  a  judgment  on  its  correctness. 
The  court  below  were  clearly  right  in  submitting  the  question  of 

execution  to  the  jury.  If  there  had  ever  been  a  doubt 
[  •  89  ]   •  entertained  on  this  point,  it  is  now  removed  by  numerous 

adjudications. 

Judgment  affirmed. 
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The  Sibyl.    Dangerfield  et  al.  Claimants. 

4  W.  98. 

In  a  case  of  ciyil  salvage,  where  the  amount  of  salvage  is  discretionary,  appeals  should  not  ///^.\f'^  ^ 
he  encoaraged  upon  the  ground  of  minute  distinctions  of  merit ;  nor  will  the  court  peverse/^  fi  JS  V 
the  decision  of  an  faiferior  court,  unless  it  manifestly  appears  that  some  important  enorff/£  .  ^,7' 
has  been  committed. 

The  demand  of  the  ship-owners,  for  freight  and  general  ayerage,  in  such  a  case,  is  to  be  pur< 

sued  against  that  portion  of  the  proceeds  of  the  cargo  which  is  adjudged  to  the  owners  of 

-  the  goods,  by  a  direct  libel  or  petition  j  and  not  by  a  claim  interposed  in  the  salvage 


Appeal  firom  the  circuit  court  of  South  Carolina. 

This  was  a  case  of  civil  salvage,  in  w^hich  the  district  court  decreed 
a  moiety  of  the  net  proceeds,  as  salvage,  to  be  distributed  in  certain 
proportions  among  the  salvors ;  which  was  reversed  by  the  circuit 
court  on  appeal,  and  one  fourth  decreed  as  salvage,  to  be  divided 
among  the  respective  salvors,  in  proportions  somewhat  different  fiK>m 
those  ordered  by  the  district  court 

The  cause  was  submitted  to  this  court  without  argument 

Marshall,  C.  J.,  delivered  the  *  opinion  of  the  court  [  *  99  ] 

This  is  a  case,  in  which,  under  its  peculiar  circumstances, 
the  amount  of  salvage  is  discretionary.  In  such  cases,  it  is  almost 
impossible  that  different  minds,  contemplating  the  same  subject,  should 
not  form  different  conclusions  as  to  the  amount  of  salvage  to  be 
decreed,  and  the  mode  of  distribution.  Appeals  should  not  be  en- 
couraged upon  the  ground  of  minute  distinctions ;  nor  would  this 
court  choose  to  reverse  the  decision  of  a  circuit  court,  in  this  class  of 
cases,  unless  it  manifestly  appeared,  that  some  important  error  had 
been  committed.  In  this  particular  case,  the  court  is  well  satisfied, 
both  with  the  amount  of  salvage  decreed  by  the  circuit  court,  and 
with  the  mode  of  distribution ;  and  the  decree  is  therefore  affirmed, 
with  costs. 

Decree  affirmed. 

A  question  afterwards  arose,  upon  a  claim  of  the  ship-owners,  for 
freight,  dca 

Johnson,  J.,  delivered  the  opinion  of  the  court 
In  thb  case,  the  attention  of  the  court  has  been  particularly  called 
to  the  claim  interposed  by  the  ship-owners,  for  freight  and  average. 
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This  court,  as  at  present  advised,  are  very  well  satisfied  that  no 
freight  was  earned,  and  that  average  may  have  been  justly  claimed. 
But  in  the  case  then  depending,  the  circuit  court  could  not  have 
awarded  either  of  those  demands.  The  question  is  inier  alios.  There 
was  no  pretext  for  claiming  either,  as  against  the  salvors ; 
[  *  100  ]  and  the  ship-owners  ought  to  *have  pursued  their  rights  by 
libel,  or  petition  by  way  of  libel,  against  the  portion  of  the 
proceeds  of  the  cargo  which  was  adjudged  to  the  shippers.  These 
parties  were  entitled  to  be  heard  upon  such  a  claim,  and  could  only 
be  called  upon  to  answer  in  that  mode. 

But  the  ship-owners  are  not  yet  too  late  to  pursue  their  remedy. 
The  proceeds  are  still  in  the  possession  of  the  law,  and  may  be  sub- 
jected to  any  maritime  claim  or  lien  in  the  court  below. 


Claim  rejec^d. 

n  H.  522. 


The  Caledonian.    Dickey,  Claimant. 

4  W.  100. 

A  T688el  and  cai^go,  which  is  liable  to  daptore  as  enemy's  property,  or  for  sailing  under  the 
pass  or  license  of  the  enemy,  or  for  trading  with  the  enemy,  may  bo  seized  after  her 
arriTal  in  a  port  of  the  United  States,  and  condemned  as  prize  of  war.  The  deUctwn  is 
not  pniged  by  the  termination  of  the  voyage. 

Any  citizen  may  seize  any  property  forfeited  to  the  use  of  the  goFomment,  either  by  the 
municipal  law,  or  as  prize  of  war,  in  order  to  enforce  the  forfeiture ;  and  it  depends  upon 
the  goremment  whether  it  will  act  upon  the  seizure ;  if  it  proceeds  to  enforce  the  forfeit- 
ure by  legal  process,  this  is  a  sufficient  confirmation  of  the  seizure. 

Appeal  firom  the  circuit  court  of  Rhode  Island. 

[  •  101  ]     D.  B.  Ogdeny  for  *  the  appellant  and  claimant 

The  Attorney- General  for  the  United  States. 

Story,  J.,  delivered  the  opinion  of  the  court. 

This  is  the  case  of  an  American  ship,  which  sailed  from  Charleston, 
S.  C,  with  a  cargo  of  rice,  bound  to  Lisbon,  about  the  28th  of  May, 
1813,  under  the  protection  of  a  British  license.  In  the  course  of  the 
voyage  the  ship  was  captured  by  a  British  frigate,  and  sent  into  Ber- 
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muda,  for  adjudication.  Upon  trial  she  was  acquitted,  and  her  cargo 
being  prohibited  from  exportation,  was  afterwards  sold  by  the  agent 
of  the  claimant  at  Bermuda,  and  the  proceeds  were  remitted  for  his 
use.  The  ship  sailed  from  Bermuda  for  the  United  States,  in  No- 
vember, 1813,  and  upon  her  arrival  at  Newport,  in  Rhode  Island,  was 
seized  by  the  collector  of  that  port  as  forfeited  to  the  United  States. 
The  Ubel  contains  four  articles  propounding  the  causes  of  forfeiture ; 
first,  for  the  ship's  having  on  board,  and  using  a  British  license ;  sec- 
ondly, for  the  ship's  being  engaged  in  trade  with  the  enemy ;  and, 
thirdly  and  fourthly,  for  using  a  British  license,  contrary  to  the  act 
of  congress  of  the  2d  of  August,  1813,  c.  57,^  prohibiting  the  use  of 
British  licenses. 

It  is  unnecessary  to  consider  the  last  two  articles  *  which  [  *  102  ] 
are  founded  upon  statutable  prohibitions,  because,  it  is  dear, 
that  the  two  preceding  articles,  founded  on  the  general  law  of  prize, 
are  sufficient  to  justify  a  condemnation  jure  belli^  the  proof  of  the 
facts  being  most  clearly  established. 

The  only  questions  which  can  arise  in  the  case,  are,  whether  the 
ship  was  liable  to  seizure  for  the  asserted  forfeiture,  after  her  arrival 
in  port;  and,  if  so,  whether  the  collector  had  authority  to  make  the 
seizure.  And  we  are  clearly  of  opinion  in  favor  of  the  United 
States,  on  both  points.  It  is  not  necessary,  to  enable  the  government 
to  enforce  condemnation  in  this  case,  that  there  should  be  a  capture 
on  the  high  seas.  By  the  general  law  of  war,  every  American  ship 
sailing  under  the  pass,  or  license  of  the  enemy,  or  trading  with  the 
enemy,  is  deemed  to  be  an  enemy's  ship,  and  forfeited  as  prize.  K  cap- 
tured on  the  high  seas,  by  a  commissioned  vessel,  the  property  may  be 
condemned  to  the  captors  as  enemy's  property ;  if  captured  by  an  un- 
commissioned ship,  tiie  capture  is  still  valid,  and  the  property  must  be 
condemned  to  the  United  States.  But  the  right  of  the  government 
to  the  forfeiture,  is  not  founded  on  the  capture;  it  arises  from  its 
general  authority  to  seize  all  enemies'  property  coming  into  our 
ports  during  war ;  and  also  from  its  authority  to  enforce  a  forfeiture 
against  its  own  citizens,  whenever  the  property  comes  within  its  reach. 
If,  indeed,  the  mere  arrival  in  port  would  purge  away  the  forfeiture, 
it  would  afford  the  utmost  impunity  to  persons  engaged  in  illegal 
traffic  during  war ;  for  in  most  instances,  the  government 
•would  have  no  means  of  ascertaining  the  offence  until  after  [  •  103  ] 
such  arrival. 

In  respect  to  the  other  point,  it  is  a  general  rule,  that  any  person 
may  seize  any  property  forfeited  to  the  use  of  the  government,  either 

^  3  Stats,  at  Large,  84. 
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by  the  municipal  law,  or  by  the  law  of  prize,  for  the  purpose  of 
enforcing  the  forfeiture.  And  it  depends  upon  the  government  itself^ 
whether  it  will  act  upon  the  seizure.  If  it  adopts  the  acts  of  the 
party,  and  proceeds  to  enforce  the  forfeiture  by  leg«d  process,  this  is 
a  sufficient  recognition  and  confirmation  of  the  seizure,  and  is  of 
equal  validity  in  law,  with  an  original  authority  given  to  the  party 
to  make  the  seizure.  The  confirmation  acts  retroactively,  and  is 
equivalent  to  a  command. 

Decree  affirmed^  with  costs. 

4  W.  103. 


Thb  Lanobon  Cheves.    Lamb,  Claimant 

4  VT.  103. 

A  question  of  fact  apon  a  seizure  in  port,  as  a  droit  of  admiralty,  fbr  trading  with  the 
enemy,  and  using  his  license.  The  circumstance  of  the  yessel  having  been  sent  into  an 
enemy's  port,  for  adjudication,  and  afterwards  permitted  to  resume  her  Toyage;  held  to 
raise  a  violent  presumption  that  she  had  a  license,  which  the  claimant,  not  having  repelled 
by  explanatory  evidence,  condemnation  was  pronounced. 

Appeal  firom  the  circuit  court  of  Rhode  Island. 

Hunter  and  Wheaton^  for  the  appellant  and  claimant 

The  Attorney- Oeneraly  for  the  United  States. 

[  •  104  ]      •  Story,  J.,  delivered  the  opinion  of  the  court 

This  case  differs,  in  no  essential  respect,  from  that  of 
The  Caledonian.  The  brig  sailed  firom  the  United  States,  on  a  voy- 
age  to  Lisbon,  with  a  cargo  of  provisions,  in  May,  1813,  and  was 
captured  by  a  British  sloop  of  war,  and  sent  into  Bermuda,  where 
she  was  either  not  proceeded  agGunst  as  prize,  or  was  acquitted  on 
trial ;  and  after  a  detention  of  about  six  weeks,  was  permitted  to 
resume  her  original  voyage ;  and  on  the  return  voyage  from  Lisbon, 
with  a  cargo  of  salt,  was,  on  her  arrival  at  Newport,  on  the  16th  of 
December,  1813,  seized  by  the  collector  of  that  port,  as  forfeited  to 
the  United  States  jure  belliy  for  using  a  British  license,  and  trading 
with  the  enemy. 

There  is  no  positive  proof  that  the  brig  had  a  British  license  on 
board;  but  we  think  that,  under  the  circumstances,  there  arises  a 
violent  presumption  that  she  had  such  a  license,  and  that  the  burden 
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of  proof  to  repel  this  presumption  rests  on  the  claimant.  He  has 
not  attempted  this  in  the  slightest  degree,  there  being  a  total  absence 
of  all  evidence  in  his  favor ;  and,  iheif^toiej  as  the  case  remains  with 
aU  its  original  imperfections,  the  decree  of  the  circuit  court  is  affirmed, 
with  costs. 

Decree  affirmedj  with  costs. 


The  Friendsohaft.    Moreira,  Claimant. 

4  W.  106. 

The  property  of  a  house  of  trade,  established  in  the  enemy's  country,  is  condemnable,  as// ^-  4^^'' y 
prize,  whatever  may  be  the  personal  domicile  of  the  partners. 

Appeal  from  the  circuit  court  of  North  Carolina. 

Hopkinson^  for  the  claimant. 

Ogden  and  Wkeatony  contra. 

•  Story,  J.,  delivered  the  opinion  of  the  court.  [  *  107  ] 

The  shipment  in  this  case  was  made  by  Moreira,  Vieira,^ 
and  IVIachado,  a  house  of  trade  established  in  London,  on  the  account 
of  the  house,  to  Moreira,  one  of  the  partners  in  the  house,  who  was 
a  native  of,  and  domiciled  in  Lisbon,  in  the  kingdom  of  Portugal; 
and  the  only  question  is,  whether  the  share  of  Moreira  in  the  ship- 
ment is  exempted  from  condemnation  by  reason  of  his  neutral 
domicile.  It  has  been  long  since  decided,  in  the  courts  of  admiralty, 
that  the  property  of  a  house  of  trade  established  in  the  enemy's 
country,  is  condemnable,  as  prize,  whatever  may  be  the  domicile  of 
the  partners.  The  trade  of  such  a  house  is  deemed  essentially  a 
hostile  trade,  and  the  property  engaged  in  it  is,  therefore,  treated  as 
enemy's  property,  notwithstanding  the  neutral  domicile  of  any  of  the 
company.  The  rule,  then,  being  inflexibly  settled,  we  do  not  now 
feel  at  liberty  to  depart  from  it,  whatever  doubt  might  have  been 
entertained,  if  the  case  were  entirely  new. 

Decree  affirmed^  with  costs. 
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The  United  States  v.  Rowland  and  Allen. 

4  W.  108. 

'  L  L^  f       The  circnit  conrt  has  jurisdiction,  on  a  bill  in  equity  filed  bj  the  United  States  against  the 

,'  o  (.->  debtor  of  their  debtor,  they  claiming  a  priority  nnder  the  act  of  1799,  (1  Stats,  at  Lai^ 

iT  lT  /  676,  s.  65,)  notwithstanding  the  local  law  of  the  State  where  the  suit  is  bronght  allows  a 

/    ^/  '  creditor  to  proceed  against  the  debtor  of  his  debtor,  by  a  pecaliar  process  at  law. 

'/  **        ,       The  drcait  courts  of  the  Union  have  chancery  jurisdiction  in  erery  State ;  they  haye  the 

■^^  same  chancery  powers,  and  the  same  rules  of  decisions  in  all  the  States. 

-  "^  ^^  The  United  States  are  not  entitled  to  priority  oyer  other  credlton,  under  the  act  of  1799, 
/.  v.*)  V  u  8. 05,  upon  the  ground  of  the  debtor  haying  made  an  assignment  for  the  benefit  of  credit- 
/  (  r  ^  ^C  ors,  unless  it  is  proved  that  the  debtor  has  made  an  assignment  of  all  his  property. 
<^,  ^  J  -^  Where  the  deed  of  assignment  conyeys  only  the  property  mentioned  in  the  schedule  annexed, 
n  ^0  ^^'^  ^c  schedule  does  not  purport  to  contain  all  the  property  of  the  party  who  made  it, 
T  /J  the  owM  probandi  is  thrown  on  the  United  States,  to  riiow  that  the  assignment  embraced 

■  "■      '^  all  the  property  of  the  debtor. 

Upon  a  bill  filed  by  the  United  States,  proceeding  as  ordinary  creditors  against  the  debtor 
of  their  debtor  for  an  account,  &c.,  the  original  debtor  to  die  United  States  ought  to  be 
made  a  party,  and  the  account  taken  between  him  and  his  debtor. 

^  '^J         Appeal  firom  the  circuit  court  of  Massachusetts. 
'^  /  The  case  is  stated  in  the  opinion  of  the  court 

-^^^ 
S^L  Jbnes^  contra. 


The  Attorney' General  for  the  United  States. 


^  ■^ 


[  *  114  ]      *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

The  bill  in  this  case  was  filed  by  the  United  States,  in 
the  circuit  court  for  the  district  of  Massachusetts,  to  recover  from 
the  defendants  a  sum  of  money  in  their  hands,  alleged  to  be  the 
money  of  Jacob  Shoemaker  and  Charles  R.  Travers,  merchants  and 
partners,  who  are  stated  to  be  insolvents,  and  to  be  indebted  to  the 
United  States  for  duties. 

It  appears  that  Shoemaker  and  Travers,  on  the  6th  day  of  Decem- 
ber, 1806,  executed  an  indenture,  in  which,  reciting  that  they  are 
justly  indebted  to  divers  persons,  whose  names  are  expressed  in  a 
list  thereto  annexed,  and  are  unable  at  present  to  pay  the  said  debts, 
they  assign  to  trustees  therein  mentioned,  all  and  singular  the  estate 
and  effects  contained  in  a  schedule  annexed,  in  trust,  to  pay  the 
debt  due  to  the  enumerated  creditors,  and,  first,  that  due  to  the  United 
States.  The  schedule  contains  many  items  of  property,  and 
[  *  115  ]  among  others  the  proceeds  of  the  *  cargo  of  The  Deborah, 
then  at  sea.     The  Deborah  was  the  property  of  Howland 
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and  Allen ;  and  on  her  coming  into  port,  her  captain  deliyered  to  her 
owners  a  sum  of  money  which  he  had  received  in  Quadaloupe,  for 
Shoemaker  and  Travers,  and  which  is  in  the  schedule  annexed  to 
the  deed  of  assignment  already  mentioned.  At  the  hearing,  the 
circuit  court  dismissed  the  biU,  in  the  opinion  that  it  was  not  sus- 
tainable. From  this  decree  the  United  States  have  appealed  to  this 
court,  and  now  insist, 

1.  That  it  is  a  case  in  which  a  court  of  equity  has  jurisdiction. 

2.  That  the  United  States  are  entitled  to  priority,  this  being  a  case 
within  the  provisions  of  the  act  of  congress. 

On  the  first  point  no  difficulty  would  be  found,  had  the  proper 
parties  been  before  the  court  A  trust  exists,  and  an  account  would 
be  proper,  to  ascertain  the  sum  due  from  Howland  and  AUen  to 
Shoemaker  and  Travers.  The  case,  even  independent  of  these  cir- 
cumstances, would  be  proper  for  a  court  of  chancery,  but  for  the  act 
of  Massachusetts,  which  allows  a  creditor  to  sue  the  debtor  of  his 
debtor.  Still,  the  remedy  in  chancery,  where  all  parties  may  be 
brought  before  the  court,  is  more  complete  and  adequate,  as  the  sum 
actually  due  may  be  there,  in  such  cases,  ascertained  with  more  cer- 
tainty and  facility ;  and  as  the  courts  of  the  Union  have  a  chancery 
jurisdiction  in  every  State,  and  the  Judiciary  Act  confers  the  sanie 
chancery  powers  on  all,  and  gives  the  same  rule  of  decision,  its  juris- 
diction in  Massachusetts  must  be  the  same  as  in  other  States. 

*  This  being  a  case  of  which  a  court  of  chancery  may  take  [  *  116  ] 
junsdiction,  we  are  next  to  inquire,  whether  it  is  one  in 
which  the  United  States  are  entitled  to  priority. 

This  depends  on  the  fact,  whether  the  deed  of  assignment  executed 
by  Shoemaker  and  Travers,  was  a  conveyance  of  all  their  property. 
The  words  of  the  deed,  after  reciting  the  motives  which  led  to  it, 
and  the  consideration,  are  "  have  granted,  &c.,  and  by  these  presents, 
do  grant,"  &c.,  ^<all  and  singular  the  estate  and  effects  which  is 
contained  in  the  schedule  hereunto  annexed,  marked  A."  The 
caption  of  the  schedule  is,  '^schedule  of  property  assigned  by 
Shoemaker  and  Travers,  and  Jacob  Shoemaker,  to  the  creditors  of 
Shoemaker  and  Travers." 

The  deed  then  conveys  only  the  property  contained  in  the  schedule, 
and  the  schedule  does  not  purport  to  contain  all  the  property  of  the 
parties  who  made  it.  In  such  a  case,  the  presumption  must  be,  that 
there  is  property  not  contained  in  the  deed,  unless  the  contrary 
appears.     The  onus  probandi  is  thrown  on  the  United  States. 

It  is  contended  for  the  United  States,  that  the  clause  which  gives 
the  power  to  sell,  by  using  the  words  "  all  the  property  of  them,  the 
said  Shoemaker  and  Travers,  and  Jacob  Shoemaker,"  indicates  clearly 
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tbat  this  deed  does  convey  all  their  properly.  But  these  words  are 
explained  and  limited  by  those  which  follow,  so  as  to  show  that  the 
word  ^  all "  is  used  in  reference  to  the  schedule,  and  meana  all  the 
property  in  the  schedule.  The  depositions  do  not  aid  the 
[•117  ]  deed.  The  question,  whether  the  whole  *  property  is  as- 
signed, is  still  left  to  conjecture ;  and  this  being  the  fact  on 
which  the  preference  of  the  United  States  is  founded,  ought  to  be 
proved.  Not  being  proved,  the  court  iis  of  opinion  that  this  is  not  a 
case  in  which  it  can  be  claimed. 

But  the  United  States  are  the  creditors  of  Shoemaker  and  Travers, 
and  have  a  right,  as  creditors,  to  proceed  against  their  property  in  the 
hands  of  Howland  and  Allen.  They  have  a  right  to  so  much  of 
that  property  as  remains  after  the  debt  due  to  Howland  and  Allen 
shall  be  satisfied.  But  to  ascertain  this  amount,  an  account  between 
HowlAnd  and  Allen  and  the  debtors  to  the  United  States  should  be 
taken,  and  the  persons  against  whom  the  account  is  to  be  taken 
should  be  parties  to  the  suit  Although,  if  they  cannot  be  found 
within  the  district  of  Massachusetts,  the  process  of  the  court  cannot 
reach  them,  still,  they  may  appear  without  coercion.  At  any  rate, 
an  account  ought  to  be  taken,  since  the  matter  controverted  between 
the  parties,  is  more  proper  to  be  stated  by  a  master  than  to  be  decided 
in  court  without  such  report 

The  decree  is  to  be  reversed,  and  the  cause  remanded,  with  direc- 
tions to  allow  the  plaintiffs  to  amend  the  bill  and  make  new  parties. 
The  United  States  will,  of  course,  be  at  liberty  to  take  testimony, 
showing  the  assignment  to  be  of  all  the  property  of  the  parties  who 
made  it^ 

6  P.  648;  9  P.  632;  6  H.  295 ;  12  H.  139 }  13  H.  268. 
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Since  the  adoption  of  the  constitution  of  the  United  States,  a  State  has  aathority  to  pass  a 
hankrupt  law,  provided  such  law  does  not  impair  the  obligation  of  contracts,  within  the 
meaning  of  the  constitntion,  art.  I,  s.  10,  and  provided  there  be  no  act  of  congress  in 
force  to  establish  a  uniform  system  of  bankruptcy,  conflicting  with  such  law. 

The  act  of  the  legislature  of  tba.  State  of  New  York,  passed  on  the  3d  of  April,  1811, 
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(which  not  odIj  liberates  the  person  of  the  debtor,  bat  dischai^ges  him firom  all  liability  for.  ^/^  ^^J 
any  debt  contracted  preyioas  to  his  discharge,  on  his  surrendering  his  property  in  the/^  l^"^^^y^ 
manner  it  prescribes,)  so  far  as  it  attempts  to  discharge  the  contract,  is  a  law  impairing  '^  ^  '"^  >;  ^ 
the  obligation  of  contracts  within  the  meamng  of  the  constitution  of  the  United  States/  ^^  ^  ^%/y^ 
and  is  not  a  good  plea  in  bar  of  an  action  brought  upon  such  contract,  in  a  court,  the^'^^^  \  ^ 
proceedings  of  which  the  legislature  which  passed  the  law  had  no  right  to  control,  and  va/^  .^^/  if 
a  case  where  the  creditor  had  not  proceeded  to  execution  against  the  body  of  his  debto]/<^  ^  ^^/  '*"' 
within  the  State  of  New  York.  /^  W-  -^^  ^f 

/^^^■^/^ 

This  was  an  action  of  assumpsit^  brought  in  the  ciicnit  court  of /-^^  ]^  ^  3 
Massachusetts,  against  the  defendant,  as  the  maker  of  two  promis^'^^^  /^  y 
sory  notes,  both  dated  at  New  York,  on  the  22d  of  March,  1811,  for  jj 
the  sum  of  $771.86  each,  and  payable  to  the  plaintiff,  one  on  the  lst^^>^  ^^^ 
of  August,  and  the  other  on  the  15th  of  August,  1811,  The  defend-*^^^  \^  Ut 
ant  pleaded  his  discharge  under  <^  An  act  for  the  benefit  of  insolven^^^^  \f^^ 
debtors  and  their  creditors,"  passed  by  the  legislature  of  New  York,  7  ^  t^  // 
the  3d  day  of  April,  1811.  After  stating  the  provisions  of  the  said v?^/^  ^  ^"' 
act,  the  defendant's  plea  averred  his  compliance  with  them,  and  that  he^^  ^f  Z-n 
was  discharged,  and  a  certificate  given  to  him  the  fifteenth  / /)?   V" 

day  of  February,  1812.    •  To  this  plea  there  was  a  general  [  •J.23  ]  /^/^  (7^6 
demurrer,  and  joinder.     At  the  October  term  of  the  circuit  ///  F  ^^  X^/ 

court,  1817,  the  cause  came  on  to  be  argued  and  heard  on  the  said  y  ^  ^  ^'' > 
demurrer,  and  the  following  questions  arose,  to  wit :  —  '//T.  ^  l>  j* 

1.  Whether,  since  the  adoption  of  the  constitution  of  the  Unitedy  1/  r  '^/ 
States,  any  State  has  authority  to  pass  a  bankrupt  law,  or  whether ^r  >^-  dQ  S 
the  power  is  exclusively  vested  in  the  congress  of  the  United  States  ?  ^^'  ^^/y 

2.  Whether  the  act  of  New  York,  passed  the  third  day  of  April^//  ^^ 
1811,  and  stated  in  the  plea  in  this  case,  is  a  bankrupt  act,  within  iheS^-^^sT 
meaning  of  the  constitution  of  the  United  States  ?  J  /y  '^^  ^ 

3.  Whether  the  act  aforesaid  is  an  act  or  law  impairing  the  obliga-  ^/^.  c  -^  ' 
tion  of  contracts,  within  the  meaninir  of  the  constitution  of  the^'^t-»/,  _ 

6 


United  States?  j//,J'dC 

4.  Whether  the  plea  is  a  good  and  sufficient  bar  of  the  plaintiff's  ^^\^\f  , 
action  ?  "  r^/^  ^^i>'(^ 

And  after  hearing  counsel  upon  the  questions,  the  judges  of  the  'y'//^  c^  /^^ 
circuit  court  were  opposed  in  opinion  thereupon ;  and  upon  motion /c^/^*;^'^'^ 
of  the  plaintiff's  counsel,  the  questions  were  certified  to  the  supreme^  |^,^"  ^  \r  / 
court,  for  their  final  decision.  jl^m  <f,  r  "f 

Daggett  and  Hopkinsonj  for  the  plaintiff  ^;^  ^^  ^  ^ 

Hunter  and  JD.  B.  Ogden^  contra.  yJ^-   / .  ^^ 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court.         [  *  191  \^^'^ 
This  case  is  adjourned  firom  the  court  of  the  United 
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- '  • 

^  (4*  7  ^'     States,  for  the  first  circuit  and  the  district  of  Massachusetts,  on 
'  :^  ^/-J  several  points  on  which  the  judges  of  that  court  were 

\//-.L'>  yS     [  *  192  ]  divided,  which  are  stated  •in  the  record,  for  the  opinion  of 
T'  7  7^^  this  court.     The  first  is :  — 

f.  SJl/  Whether,  since  the  adoption  of  the  constitution  of  the  United 
\d  .H-^"^  States,  any  State  has  authority  to  pass  a  bankrupt  law,  or  whether 
z?  .^  <f3  the  power  is  exclusively  vested  in  the  congress  of  the  United  States? 
^-  ^  ?7  This  question  depends  on  the  following  clause,  in  the  8th  section 
/  <^yiJ  q{  the  Ist  article  of  the  constitution  of  the  United  States. 
i.  '^  7  7  «  The  congress  shall  have  power,"  &c.,  to  "  establish  a  uniform 
^  ^^  /  ^  ^®  ^^  naturalization,  and  uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  United  States." 

The  counsel  for  the  plaintiff  contend,  that  the  grant  of-  this  power 
to  congress,  without  limitation,  takes  it  entirely  from  the  several 
States. 

In  support  of  this  proposition  they  argue,  that  every  power  given 
to  congress  is  necessarily  supreme ;  and  if,  firom  its  nature,  or  from 
the  words  of  grant,  it  is  apparently  intended  to  be  exclusive,  it  is  as 
much  so  as  if  the  States  were  expressly  forbidden  to  exercise  it 

These  propositions  have  been  enforced  and  illustrated  by  many 
arguments,  drawn  from  different  parts  of  the  constitution.  That  the 
power  is  both  unlimited  and  supreme,  is  not  questioned.  That  it  is 
exclusive,  is  denied  by  the  counsel  for  the  defendant. 

In  considering  this  question,  it  must  be  recollected  that,  previous 
to  the  formation  of  the  new  constitution,  we  were  divided  into  inde- 
pendent States,  united  for  some  purposes,  but,  in  most  respects, 
sovereign.  These  States  could  exercise  almost  every  legislative 
power,  and,  among  others,  that  of  passing  bankrupt  laws. 
[  •  193  ]  •  When  the  American  people  created  a  national  legislature, 
with  certain  enumerated  powers,  it  was  neither  necessary 
nor  proper  to  define  the  powers  retained  by  the  States.  These 
powers  proceed,  not  from  the  people  of  America,  but  from  the  people 
of  the  several  States ;  and  remain,  after  the  adoption  of  the  consti- 
tution, what  they  were  before,  except  so  far  as  they  may  be  abridged 
by  that  instrument.  In  some  instances,  as  in  making  treaties,  we 
find  an  express  prohibition ;  and  this  shows  the  sense  of  the  conven- 
tion to  have'been,  that  the  mere  grant  of  a  power  to  congress,  did 
not  imply  a  prohibition  on  the  States  to  exercise  the  same  power. 
But  it  has  never  been  supposed,  that  this  concurrent  power  of  legis- 
lation extended  to  evqry  possible  case  in  which  its  exercise  by  the 
States  has  not  been  expressly  prohibited.  The  confusion  resulting 
from  such  a  practice  would  be  endless.  The  principle  laid  down  by 
the  counsel  for  the  plaintifii  in  this  respect,  is  undoubtedly  correct 
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Whenever  the  tenns  in  which  a  power  is  granted  to  congress,  or  the 
nature  of  the  power,  require  that  it  should  be  exercised  exclusively 
iy  congress,  the  subject  is  as  completely  taken  &om  the  state  legisla- 
tures, as  if  they  had  been  expressly  forbidden  to  act  on  it 

Is  the  power  to  establish  uniform  laws  on  the  subject  of  bank* 
mptcies,  throughout  the  United  States,  of  this  description  ? 

The  peculiar  terms  of  the  grant  certainly  deserve  notice.  Congress 
is  not  authorized  merely  to  pass  laws,  the  operation  of  which  shall 
be  uniform,  but  to  establish  uniform  laws  on  the  subject 
throughout  the  *  United  States.  This  establishment  of  uni-  [  *  194  ] 
formity  is,  perhaps,  incompatible  with  state  legislation,  on 
that  part  of  the  subject  to  which  the  acts  of  Congress  may  extend. 
But  the  subject  is  divisible  in  its  nature  into  bankrupt  and  insolvent 
laws ;  though  the  line  of  partition  between  them  is  not  so  distinctly 
marked  as  to  enable  any  person  to  say,  with  positive  precision,  what 
belongs  exclusively  to  the  one,  and  not  to  the  other  class  of  laws. 
It  is  said,  for  example,  that  laws  which  merely  liberate  the  person  are 
insolvent  laws,  and  those  which  discharffe  the  contract,  are  bankrupt 
laws.  But  if  an  act  of  congress  should  discharge  the  person  of  the 
bankrupt,  and  leave  his  future  acquisitions  liable  to  his  creditors,  we 
should  feel  much  hesitation  in  saying  that  this  was  an  insolvent,  not 
a  bankrupt  act ;  and,  therefore,  unconstitutional.  Another  distinction 
has  been  stated,  and  has  been  uniformly  observed.  Insolvent  laws 
operate  at  the  instance  of  an  imprisoned  debtor ;  bankrupt  laws  at 
the  instance  of  a  creditor.  But  should  an  act  of  congress  authorize 
a  commission  of  bankruptcy  to  issue  on  the  application  of  a  debtor, 
a  court  would  scarcely  be  warranted  in  saying,  that  the  law  was 
unconstitutional,  and  the  commission  a  nullity. 

When  laws  of  each  description  may  be  passed  by  the  same  legis- 
lature, it  is  unnecessary  to  draw  a  precise  line  between  them.  The 
difficulty  can  arise  only  in  our  complex  system,  where  the  legislature 
of  the  Union  possesses  the  power  of  enacting  bankrupt  laws ;  and 
those  of  the  States,  the  power  of  enacting  insolvent  laws.  If  it  be 
determined  that  they  are  not  laws  of  the  same  character,  but  are  as 
distinct  as  bankrupt  laws  and  laws  which  regulate  the  course 
of  descents,  a  *  distinct  line  of  separation  must  be  drawn,  [  *  195  ] 
and  the  power  of  each  government  marked  with  precision. 
But  all  perceive  that  this  line  must  be,  in  a  great  degree,  arbitrary. 
Although  the  two  systems  have  existed  apart  from  each  other,  there 
is  such  a  connection  between  them  as  to  render  it  difficult  to  say 
how  far  they  may  be  blended  together.  The  bankrupt  law  is  said  to 
grow  out  of  the  exigencies  of  commerce,  and  to  be  applicable  solely 
to  traders ;  but  it  is  not  easy  to  say  who  must  be  excluded  from,  or 
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may  be  included  within,  this  description.  It  is,  like  every  other  part 
of  the  subject,  one  on  which  the  legislature  may  exercise  an  extensive 
discretion. 

This  difficulty  of  discriminating  with  any  accuracy  between  insol- 
vent and  bankrupt  laws,  would  lead  to  the  opinion,  that  a  bankrupt 
law  may  contain  those  regulations  which  are  generally  found  in  insol- 
vent laws ;  and  that  an  insolvent  law  may  contain  those  which  are 
common  to  a  bankrupt  law.  If  this  be  correct,  it  is  obvious  that 
much  inconvenience  would  result  from  that  construction  of  the  con- 
stitution, which  should  deny  to  the  state  legislatures  the  power  of 
acting  on  this  subject,  in  consequence  of  the  grant  to  congress.  It 
may  be  thought  more  convenient,  that  much  of  it  should  be  regulated 
by  state  legislation,  and  congress  may  purposely  omit  to  provide  for 
many  cases  to  which  their  power  extends.  It  does  not  appear  to  be 
a  violent  construction  of  the  constitution,  and  is  certainly  a  conve- 
nient one,  to  consider  the  power  of  the  States  as  existing  over  such 
cases  as  the  laws  of  the  Union  may  not  reach.  But  be  this  as  it 
may,  the  power  granted  to  congress  may  be  exercised 
[  •  196  ]  •or  declined,  as  the  wisdom  of  that  body  shall  decide.  If, 
in  the  opinion  of  congress,  uniform  laws  concerning  bank- 
ruptcies ought  not  to  be  established,  it  does  not  follow  that  partial 
laws  may  not  exist,  or  that  state  legislation  on  the  subject  must  cease. 
It  is  not  the  mere  existence  of  the  power,  but  its  exercise,  which  is 
incompatible  with  the  exercise  of  the  same  power  by  the  States.  It 
is  not  the  right  to  establish  these  uniform  laws,  but  their  actual 
establishment,  which  is  inconsistent  with  the  partial  acts  of  the 
States. 

It  has  been  said,  that  congress  has  exercised  this  power ;  and,  by 
doing  so,  has  extinguished  the  power  of  the  States,  which  cannot  be 
revived  by  repealing  the  law  of  congress. 

We  do  not  think  so.  If  the  right  of  the  States  to  pass  a 
bankrupt  law  is  not  taken  away  by  the  mere  grant  of  that  power 
to  congress,  it  cannot  be  extinguished;  it  can  only  be  suspended, 
by  the  enactment  of  a  general  bankrupt  law.  The  repeal  of  that 
law  cannot,  it  is  true,  confer  the  power  on  the  States ;  but  it  re- 
moves a  disability  to  its  exercise,  which  was  created  by  the  act  of 
congress. 

Without  entering  further  into  the  delicate  inquiry  respecting  the 
precise  limitations  which  the  several  grants  of  power  to  congress, 
contained  in  the  constitution^  may  impose  on  the  state  legislatures, 
than  is  necessary  for  the  decision  of  the  question  before  the  court,  it 
is  sufficient  to  say,  that,  until  the  power  to  pass  uniform  laws  on  the 
subject  of  bankruptcies  be  exercised  by  .congress,  the  States  are  not 
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forbidden  to  pass  a  bankrupt  law,  provided  it  contain  no 
principle  * -which  violates  the  10th  section  of  the  first  article  [  *  197  ] 
of  the  constitution  of  the  United  States. 

This  opinion  renders  it  totally  unnecessary  to  consider  the  ques- 
tion whether  the  law  of  New  York  is,  or  is  not,  a  bankrupt  law. 

We  proceed  to  the  great  question  on  which  the  cause  must  depend. 
Does  the  law  of  New  York,  which  is  pleaded  in  this  case,  impair  the 
obligation  of  contracts,  within  the  meaning  of  the  constitution  of  the 
United  States? 

This  act  liberates  the  person  of  the  debtor,  and  discharges  him 
firom  all  liability  for  any  debt  previously  contracted,  on  his  surrender- 
ing his  property  in  the  manner  it'prescribes.  ' 

In  discussing  the  question  whether  a  State  is  prohibited  from  pass- 
ing such  a  law  as  this,  our  first  inquiry  is  into  the  meaning  of  words 
in  common  use.  What  is  the  obligation  of  a  contract  ?  and  what 
wiU  impair  it  ? 

It  would  seem  difficult  to  substitute  words  which  are  more  intelli- 
gible, or  less  liable  to  misconstruction,  than  those  which  are  to  be 
explained.  A  contract  is  an  agreement  in  which  a  party  undertakes 
to  do,  or  not  to  do,  a  particular  thing.  l%e  law  binds  him  to  perform 
his  undertaking,  and  this  is,  of  course,  the  obligation  of  his  contract.^ 
In  the  case  at  bar,  the  defendant  has  given  his  promissory  note  to 
pay  the  plaintiff  a  sum  of  money  on  or  before  a  certain  day.  The 
contract  binds  him  to  pay  that  sum  on  that  day ;  and  this  is  its  obli- 
gation. Any  law  which  releases  a  part  of  this  obligation,  must,  in 
the  literal  sense  of  the  word,  impair  it  Much  more  must  a 
•law  impair  it  which  makes  it  totally  invalid,  and  entirely  [  *  198  ] 
discharges  it. 

The  words  of  the  constitution,  then,  are  express,  and  incapable  of 
being  misunderstood.  They  admit  of  no  variety  of  construction,  and 
are  acknowledged  to  apply  to  that  species  of  contract,  an  engagement 
between  man  and  man,  for  the  payment  of  money,  which  has  been 
.  entered  into  by  these  parties.  Yet  the  opinion  that  this  law  is  hot 
within  the  prohibition  of  the  constitution,  has  been  entertained  by 
those  who  are  entitled  to  great  respect,  and  has  been  supported  by 
arguments  which  deserve  to  be  seriously  considered.  / 

It  has  been  contended,  that  as  a  contract  can  only  bind  a  man  to 
pay  to  the  full  extent  of  his  property,  it  is  an  implied  condition  that 
he  may  be  discharged  on  surrendering  the  whole  of  it 

But  it  is  not  true  that  the  parties  have  in  view  only  the  property 
in  possession  when  the  contract  is  formed,  or  that  its  obligation 
does  not  extend  to  future  acquisitions.  Industry,  talents,  and  integ- 
rity, constitute  a  fund  which  is  as  confidently  trusted  as  property 
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itself.     Fatare  acquisitions  are,  therefore,  liable  for  contracts;  and 
to  release  them  from  this  liability  impairs  their  obligation.  * 

It  has  been  argued,  that  the  States  are  not  prohibited  from  passing 
bankrupt  laws,  and  that  the  essential  principle  of  such  laws  is  to  dis- 
charge the  bankrupt  from  all  past  obligations ;  that  the  States  have 
been  in  the  constant  practice  of  passing  insolvent  laws,  such  as  that 

of  New  York,  and  if  the  framers  of  the  constitution  had 
[  •  199  ]  intended  to  deprive  them  of  this  *  power,  insolvent  laws 

would  have  been  mentioned  in  the  prohibition;  that  the 
prevailing  evil  of  the  times,  which  produced  this  clause  in  the  consti- 
tution, was  the  practice  of  emitting  paper  money,  of  making  property 
which  was  useless  to  the  creditor  a  discharge  of  his  debt,  and  of 
changing  the  time  of  payment  by  authorizing  distant  instalments. 
Laws  of  this  description,  not  insolvent  laws,  constituted,  it  is  said, 
the  mischief  to  be  remedied ;  and  laws  of  this  description,  not.  insol- 
vent laws,  are  within  the  true  spirit  of  the  prohibition. 

The  constitution  does  not  grant  to  the  States  the  power  of  passing 
bankrupt  laws,  or  any  other  power ;  but  finds  them  in  possession  of 
it,  and  may  either  prohibit  its  future  exercise  entirely,  or  restrain  it 
BO  fieix  as  national  policy  may  require.  It  has  so  far  restrained  it  as 
to  prohibit  the  passage  of  any  law  impairing  the  obligation  of  con- 
tracts. Although,  then,  the  States  may,  until  that  power  shall  be 
exercised  by  congress,  pass  laws  concerning  bankrupts,  yet  they 
cannot  constitutionally  introduce  into  such  laws  a  clause  which  dis- 
charges the  obligations  the  bankrupt  has  entered  into.  It  is  not 
admitted  that,  without  this  principle,  an  act  cannot  be  a  bankrupt 
law ;  and  if  it  were,  that  admission  would  not  change  the  constitu- 
tion, nor  exempt  such  acts  from  its  prohibitions. 

The  argument  drawn  from  the  omission  in  the  constitution  to 
prohibit  the  States  from  passing  insolvent  laws,  admits  of  several 
satisfactory  answers.     It  was  not  necessary,  nor  would  it  have  been 

safe,  had  it  even  been  the  intention  of  the  framers  of  the 
[  •  200  ]  *  constitution  to  prohibit  the  passage  of  all  insolvent  laws,, 

to  enumerate  particular  subjects  to  which  the  principle  they 
intended  to  establish  should  apply.  The  principle  was  the  inviola- 
bility of  contracts.  This  principle  was  to  be  protected  in  whatsoever 
form  it  might  be  assailed.  To  what  purpose  enumerate  the  particular 
modes  of  violation  which  should  be  forbidden,  when  it  was  intended 
to  forbid  all  ?  Had  an  enumeration  of  all  the  laws  which  might 
violate  contracts  been  attempted,  the  provision  must  have  been  less 
complete,  and  involved  in  more  perplexity  than  it  now  is.  The  plain 
and  simple  declaration,  that  no  State  shall  pass  any  law  impairing 
the  obligation  of  contracts,  includes  insolvent  laws  and  all  other 


FEBRUARY  TERM,   1819.  369 

Stniges  v.  CxQwninshieid.    4  W. 

laws,  80  far  as  they  infringe  the  principle  the  convention  intended  to 
hold  sacred,  and  no  further. 

But  a  still,  more  satisfactory  answer  to  this  argument  is,  that  the 
convention  did  not  intend  to  prohibit  the  passage  of  all  insolvent 
laws.  To  punish  honest  insolvency  by  imprisonment  for  life,  and  to 
make  this  a  constitutional  principle,  would  be  an  excess  of  inhu- 
manity which  will  not  readily  be  imputed  to  the  illustrious  patriots 
who  framed  our  constitution,  nor  to  the  people  who  adopted  it.  The 
distinction  between  the  obligation  of  a  contract,  and  the  remedy 
given  by  the  legislature  to  enforce  that  obligation,  has  been  taken  at 
the  bar,  and  exists  in  the  nature  of  things.  Without  impairing  the 
obligation  of  the  contract,  the  remedy  may  certainly  be  modified  as 
the  wisdom  of  the  nation  shall  direct.  Confinement  of  the 
debtor  may  be  a  punishment  for  not  performing  *  his  con-  [  *  201  ] 
tract,  or  may  be  allowed  as  a  means  of  inducing  him  to 
perform  it  But  the  State  may  refuse  to  inflict  this  punishment,  or 
may  withhold  this  means,  and  leave  the  contract  in  fuU  force.  Impris- 
onment is  no  part  of  the  contract,  and  simply  to  release  the  {prisoner 
does  not  impair  its  obligation.  No  argument  can  be  fairly  drawn 
firom  the  61st  section  of  the  act  for  establishing  a  uniform  system  of 
bankruptcy,^  which  militates  against  this  reasoning.  That  section 
declares,  that  the  act  shall  not  be  construed  to  repeal  or  annul  the 
laws  of  any  State  then  in  force  for  the  relief  of  insolvent  debtors, 
except  so  far  as  may  respect  persons  and  cases  clearly  within  its 
purview ;  and  in  such  cases  it  affords  its  sanction  to  the  relief  given 
by  the  insolvent  laws  of  the  State,  if  the  creditor  of  the  prisoner  shall 
not,  within  three  months,  proceed  against  him  as  a  bankrupt. 

The  insertion  of  this  section  indicates  an  opinion  in  congress,  that 
insolvent  laws  might  be  considered  as  a  branch  of  the  bankrupt  sys- 
tem, to  be  repealed  or  annulled  by  an  act  for  establishing  that 
system,  although  not  within  its  purview.  It  was  for  that  reason 
only  that  a  provision  against  this  construction  could  be  necessary. 
The  last  member  of  the  section  adopts  the  provisions  of  the  State 
laws  so  far  as  they  apply  to  cases  within  the  purview  of  the  act 

This  section  certainly  attempts  no  construction  of  the  constitution, 
nor  does  it  suppose  any  provision  in  the  insolvent  laws  impairing  the 
obligation  of  contracts.    It  leaves  them  to  operate,  so  far  as 
constitutionally  they  may,  unaffected  by  the  act  of  *  con-  [  *  202  ] 
gress,  except  where  that  act  may  apply  to  individual  cases. 

The  argument  which  has  been  pressed  most  earnestly  at  the  bar, 
is,  that  although  all  legislative  acts  which  discharge  the  obligation 

1  2  Stats,  at  Large,  86. 
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of  a  contract  Tvithout  performance,  are  within  the  very  words  of  th^ 
constitution,  yet  an  insolvent  act,  containing  this  principle,  is  not 
within  its  spirit,  because  such  acts  have  been  passed  by  colonial  and 
state  legislatures  from  the  first  settlement  of  the  country,  and 
because  we  know  from  the  history  of  the  times,  that  the  mind  of  the 
convention  was  directed  to  other  laws,  which  were  fraudulent  in  their 
character,  which  enabled  the  debtor  to  escape  from  his  obligation, 
and  yet  hold  his  property;  not  to  this,  which  is  beneficial  in  its 
operation. 

Before  discussing  this  argument,  it  may  not  be  improper  to 
premise  that,  although  the  spirit  of  an  instrument,  especially  of  a 
constitution,  is  to  be  respected  not  less  than  its  letter,  yet  the  spirit 
is  to  be  collected  chiefly  from  its  words.  It  would  be  dangerous  in  the 
extreme  to  infer  from  extrinsic  circumstances,  that  a  case  for  which 
the  words  of  an  instrument  expressly  provide,  shall  be  exempted  from 
its  operation.  Where  words  conflict  with  each  other,  where  the  dif* 
ferent  clauses  of  an  instrument  bear  upon  each  other,  and  would  be 
intonsistent  unless  the  natural  and  common  import  of  words  be 
varied,  construction  becomes  necessary,  and  a  departure  from  the 
obvious  meaning  of  words  is  justifiable.  But  if,  in  any  case,  the 
plain  meaning  of  a  provision,  not  contradicted  by  any>  other 
[  *  303  ]  provision  in  the  sam^  *  instrument,  is  to  be  disregarded^ 
because  we  believe  the  framers  of  that  instrument  could  not 
intend  what  they  say,  it  must  be  one  in  which  the  absurdity  and 
injustice  of  applying  the  provision  to  the  case,  would  be  so  mon- 
strous that  all  mankind  would,  without  hesitation,  unite  in  rejecting 
the  application. 

This  is  certainly  not  such  a  case.  It  is  said  the  colonial  and  state 
legislatures  have  been  in  the  habit  of  passing  laws  of  this  descrip*' 
tion  for  more  than  a  century ;  that  they  have  never  been  the  subject 
of  complaint,  and,  consequently,  could  not  be  within  the  view  of  the 
general  convention. 

The  fact  is  too  broadly  stated.  The  insolvent  laws  of  many, 
indeed,  of  by  far  the  greater  number  of  the  States,  do  not  contain 
this  principle.  They  discharge  the  person  of  the  debtor,  but  leave 
hb  obligation  to  pay  in  frill  force.  To  this  the  constitution  is  not 
opposed. 

But,  were  it  even  true  that  this  principle  had  been  introduced 
generally  into  those  laws,  it  would  not  justify  our  varying  the  con- 
struction of  the  section.  Every  State  in  the  Union,  both  while 
a  colony  and  after  becoming  independent,  had  been  in  the  practice 
of  issuing  paper  money ;  yet  this  practice  is,  in  terms,  prohibited. 
If  the  long  exercise  of  the  power  to  emit  bills  of  credit  did  not 
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z^strain  the  convention  from  prohibiting  its  future  exercise,  neither 
can  it  be  said  that  the  long  exercise  of  the  power  to  impair  the 
obligation  of  contracts,  should  prevent  a  similar  prohibition.  It  is 
not  admitted  that  the  prohibition  is  more  express  in  the  one  case 
than  in  the  other.  It  does  not,  indeed,  extend  to  insolvent 
laws  by  name,  *  because  it  is  not  a  law  by  name,  but  a  [  *  204  ] 
principle  which  is  to  be  forbidden ;  and  this  principle  is 
described  in  as  appropriate  terms  as  our  language  affords. 

Neither,  as  we  conceive,  will  any  admissible  rule  of  construction 
justify  us  in  limiting  the  prohibition  under  consideration,  to  the 
particular  laws  which  have  been  described  at  the  bar,  and  which 
famished  such  cause  for  genei^  alarm.     What  were  those  laws  ? 

We  are  told  they  were  such  as  grew  out  of  the  general  distress 
following  the  war  in  which  our  independence  was  established.  To 
idieve  this  distress  paper  money  was  issued ;  worthless  lands,  and 
other  property  of  no  use  to  the  creditor,  were  made  a  tender  in  pay- 
ment of  debts ;  and  the  time  of  payment,  stipulated  in  the  contract, 
was  extended  by  law.  These  were  the  peculiar  evils  of  the  day. 
So  much  mischief  was  done,  and  so  much  more  was  apprehended, 
that  general  distrust  prevailed,  and  all  confidence  between  man  and 
man  was  destroyed.  To  laws  of  this  description  therefore,  it  is  said, 
the  prohibition  to  pass  laws  impairing  the  obligation  of  contracts 
ought  to  be  confined. 

Let  this  argument  be  tried  by  the  words  of  the  section  under 
consideration. 

Was  this  general  prohibition  intended  to  prevent  paper  money  ? 
We  are  not  allowed  to  say  so,  because  it  is  expressly  provided,  that 
no  State  shall  ^  emit  bills  of  credit ; "  neither  could  these  words  be 
intended  to  restrain  the  States  from  enabling  debtors  to  discharge 
their  debts  by  the  tender  of  property  of  no  real  value  to  the  creditor, 
because  for  that  subject  also  particular  provision  is  made. 
Nothing  but  *  gold  and  silver  coin  can  be  made  a  tender  [  *  205  ] 
in  payment  of  debts. 

It  remains  to  inquire,  whether  the  prohibition  under  consideration 
could  be  intended  for  the  single  case  of  a  law  directing  that  judg* 
ments  should  be  carried  into  execution  by  instalments  ? 

This  question  will  scarcely  admit  of  discussion.  If  this  was  the 
only  remaining  mischief  against  which  the  constitution  intended  to 
provide,  it  would  undoubtedly  have  been,  like  paper  money  and 
tender  laws,  expressly  forbidden.  At  any  rate,  terms  more  directly 
applicable  to  the  subject,  more  appropriately  expressing  the  intention 
of  the  convention,  would  have  been  used.  It  seems  scarcely  possi- 
ble to  suppose  that  the  framers  of  the  constitution,  if  intendiag  to 
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prohibit  only  laws  authorizing  the  payment  of  debts  by  instalmenti 
would  have  expressed  that  intention  by  saying,  ''  no  State  shall  pass 
any  law  impairing  the  obligation  of  contracts."  No  men  would  so 
express  such  an  intention.  No  men  would  use  terms  embracing  a 
whole  class  of  laws,  for  the  purpose  of  designating  a  single  individual 
of  that  class.  No  court  can  be  justified  in  restricting  such  compre* 
hensive  words  to  a  particular  mischief  to  which  no  allusion  is  made. 

The  fair,  and  we  think,  the  necessary  construction  of  the  sentence, 
requires,  that  we  should  give  these  words  their  full  and  obvious 
meaning.     A  general  dissatisfaction  with  that  lax  system  of  legisla- 
tion which  followed  the  war  of  our  Revolution,  undoubtedly  directed 
the  mind  of  the  convention  to  this  subject  It  is  probable  that 
[  •  206  ]  laws  such  as  those  which  *  have  been  stated  in  argument,  pro- 
duced the  loudest  complaints,  were  most  inmoiediately  felt 
The  attention  of  the  convention,  therefore,  was  particularly  directed 
to  paper  money,  and  to  acts  which  enabled  the  debtor  to  discharge 
his  debt  otherwise  than  was  stipulated  in  the  contract  Had  nothing 
more  been  intended,  nothing  more  would  have  been  expressed.    But, 
^  in  the  opinion  of  the  convention,  much  more  remained  to  be  done. 
The  same  mischief  might  be  efiected  by  other  means.     To  restore 
^   pubUc  confidence  completely,  it  was  necessary  not  only  to  prohibit 
the  use  of  particular  means  by  which  it  might  be  efiected,  but  to 
prohibit  the  use  of  any  means  by  which  the  same  mischief  might  be 
,^  produced.     The  convention  appears  to  have  intended  to  establish  a 
great  principle,  that  contracts  should  be  inviolable.  The  constitution, 
therefore,  declares,  that  no  State  shall  pa^  *'  any  law  impairing  the 
obligation  of  contracts." 

If,  as  we  think,  it  must  be  admitted  that  this  intention  might 
actuate  the  convention ;  that  it  is  not  only  consistent  with,  but  is  ap- 
parently manifested  by,  all  that  part  of  the  section  which  respects 
this  subject ;  that  the  words  used  are  well  adapted  to  the  expression 
of  it ;  that  violence  would  be  done  to  their  plain  meaning  by  under- 
standing them  in  a  more  limited  sense ;  those  rules  of  construction, 
which  have  been  consecrated  by  the  wisdom  of  ages,  compel  us  to 
say,  that  these  words  prohibit  the  passage  of  any  law  discharging  a 
contract  without  performance. 

By  way  of   analogy,  the  statutes  of  limitations,   and 

[  •  207  ]  against  usury,  have  been  referred  to  in  argument ;  *  and  it 

has  been  supposed  that  the  construction  of  the  constitution, 

which  this  opinion  maintains,  would  apply  to  them  also,  and  must 

therefore  be  too  extensive  to  be  correct. 

We  do  not  think  so.  Statutes  of  limitations  relate  to  the  remedies 
which  are  furnished  in  the  courts.     They  rather  establish,  that  cer- 
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tain  circumstances  shall  amount  to  evidence  that  a  contract  has  been 
performed,  than  dispense  with  its  performance.  If ,  in  a  State  where 
six  years  may  be  pleaded  in  bar  to  an  action  of  assumpsit^  a  law 
should  pass  declaring  that  contracts  already  in  existence,  not  barred 
by  the  statute,  should  be  construed  to  be  within  it,  there  could  be 
little  doubt  of  its  unconstitutionality. 

So  with  respect  to  the  laws  against  usury.  If  the  law  be,  that  no 
person  shall  take  more  than  six  per  centum  per  annum  for  the  use 
of  money,  and  that,  if  more  be  reserved,  the  contract  shall  be  void,  a 
contract  made  thereafter  reserving  seven  per  cent.,  would  have  no 
obligation  in  its  commencement ;  but  if  a  law  should  declare  that 
(contracts  already  entered  intojWd  reserving  the  legal  interest,  should  • 
be  usurious  and  void,  either  in  the  whole  or  in  part,  it  would  impair 
the  obligation  of  the  contract,  and  would  be  clearly  unconstitu- 
tional. 

This  opinion  is  confined  to  the  case  actually  under  consideration. 
It  is  confined  to  a  case  in  which  a  creditor  sues  in  a  court,  the  prp-\ 
ceedings  of  which  ^e  legislature,  whose  act  is  pleaded,  had  not  a  > 
right  to  control,  and  to  a  case  where  the  creditor  had  not  proceeded 
to  execution  against  the  body  of  his  debtor,  within  the  State 
whose  law  attempts  to  absolve  a  *  confined  insolvent  debtor  [  *  208  ]. 
from  his  obligation.    When  such  a  case  arises,  it  will  be 
considered. 

It  is  the  opinion  of  the  court,  that  the  act  of  the  State  of  New 
York,  which  is  pleaded  by  the  defendant  in  this  cause,  so  far  as  it 
attempts  to  discharge  this  defendant  from  the  debt  in  the  declaration 
mentioned,  is  contrary  to  the  constitution  of  the  United  States,  and 
that  the  plea  is  no  bar  to  the  action. 

Certificate.  This  cause  came  on  to  be  heard  on  the  transcdpt 
of  the  record  of  the  circuit  court  of  the  United  States,  for  the  first 
circuit,  and  the  district  of  Massachusetts,  and  on  the  questions  on 
which  the  judges  of  that  court  were  divided  in  opinion,  and  was 
argued  by  counseL  On  consideration  whereof,  this  court  is  of 
opinion,  that,  since  the  adoption  of  the  constitution  of  the  United 
States,  a  State  has  authority  to  pass  a  bankrupt  law,  provided  such 
law  does  not  impair  the  obligation  of  contracts,  within  the  meaning 
of  the  constitution,  and  provided  there  be  no  act  of  congress  in 
force  to  establish  a  uniform  system  of  bankruptcy,  conflicting  with 
such  law. 

This  court  is  further  of  opinion,  that  the  act  of  New  York,  which 
is  pleaded  in  this  case,  so  far  as  it  attempts  to  discharge  the  contract 
on  which  this  suit  wus  instituted,  is  a  law  impairing  the  obligation 
VOL.  IV.  32 
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of  contxacts  within  the  meaning  of  the  constitution  of  the  United 
States,  and  that  the  plea  of  the  defendant  is  not  a  good  and  soi&cient 
bar  of  the  plaintifi's  action. 

All  which  is  directed  to  be  certified  to  the  said  circuit  court. 

4  W.  209;  6  W.  131 ;  12  W.  213,  370;  5  P.  1 ;  9  P.  359;  11  P.  420;  14  P.  67,  540;  16  P. 
539;  1  H.  311 ;  5  H.  295,  504 ;  6  H.  801,  507;  7  £L  283 ;  12  H.  299. 
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McMillan  v.  M'Neill. 

4  W.  209. 

A  discharge  under  a  foreign  bankrupt  law  is  no  bar  to  an  action,  in  the  courts  of  this  conntiy, 

on  a  contract  made  here. 
This  case  not  distinguished  from  Sturges  v.  Crowninshield  by  the  circumstance  that  the 

state  law  was  passed  before  the  debt  was  contracted.  ^ 

Error  to  the  district  court  of  Louisiana* 

This  was  a  suit  brought  by  M'Neill,  the  plaintiff  below,  against 
STMillan,  the  defendant  below,  to  recover  a  sum  of  money  paid  for 
the  defendant's  use,  under  the  following  circumstances:  IVFAfillan, 
residing  in  Charleston,  South  Carolina,  transacting  business  there  as 
a  partner  of  the  house  of  trade  of  Sloane  &  APMillan,  of  Liverpool, 
on  the  8th  of  October  and  9th  of  November,  1811,  imported  foreign 
merchandise,  on  which  he  gave  bonds  at  the  custom-house,  with 
M'Neill  and  one  Walton,  as  sureties.  These  bonds  were  payable  the 
8th  of  April,  and  9th  of  May,  1812,  and  were  paid,  after  suit  and 
judgment,  by  M'Neill,  on  the  23d  of  August  and  23d  of  September, 
1813.  Some  time  afterwards,  M'MiUan  removed  to  New  Orleans ; 
where,  on  the  23d  of  August,  1815,  the  district  court  of  the  first 
district  of  the  State  of  Louisiana,  having  previously  taken 
[  *  210  ]  into*  consideration  his  petition,  under  a  law  of  the  State 
of  Louisiana,  passed  in  1808,  praying  for  the  benefit  of  the 
ce$sio  bonorumy  and  a  full  and  entire  release  and  discharge,  as  well 
in  his  person  as  property,  from  aU  debts,  dues,  claims,  and  obligations, 
then  existing,  due,  or  owing  by  him,  the  said  M'MiUan,  and  it  having 
appeared  fully  and  satisfactorily,  that  the  requisite  proportion  of  his 
creditors,  as  well  in  number  as  amount,  had  accepted  the  cession  of 
his  goods,  and  had  granted  a  full  and  entire  discharge,  as  well  with 
respect  to  his  person  as  to  his  future  efiects,  it  was  then  and  there 
ordered,  adjudged,  and  decreed,  by  the  said  court,  that  the  pro- 
ceedings be  homologated  and  confirmed,  and  that  the  said  M'Millan 
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be  acquitted,  released,  and  discharged,  as  well  his  person  as  his  fatuie 
effects,  from  the  payment  of  any  and  all  debts,  dues,  and  demands, 
of  whatever  nature,  due  and  owing  by  him,  previous  to  the  day  of  the 
date  of  the  commencement  of  said  proceedings,  to  wit,  previous  to 
the  12th  day  of  August,  1815.  The  house  of  trade  of  Sloane  and 
AFMillan,  of  Liverpool,  having  failed,  a  commission  of  bankruptcy 
issued  against  both  the  partners  in  England,  on  the  28th  of  Sep- 
tember, 1812 ;  and  on  the  28th  of  November,  1812,  they  both  obtained 
certificates  of  discharge,  signed  by  the  commissioners,  and  sanctioned 
by  the  requisite  proportion  of  creditors  in  number  and  value,  and 
confirmed  by  the  lord  chancellor  of  Great  Britain,  according  to  the 
bankrupt  laws  of  England.  On  the  1st  of  July,  1817,  the  present 
suit  was  instituted  by  AFNeill,  describing  himself  as  a  citizen  of 
South  Carolina,  against  INTMillan,  described  as  a  citizen  of 
Louisiana,  *  in  the  district  court  of  the  United  States  for  [  *  211  ] 
the  district  of  Louisiana,  (having  circuit  court  powers,)  to 
recover  the  sum  of  700  dollars,  which  M'Neil  had  paid  under  the 
judgments  on  the  custom-house  bonds,  in  South  Carolina.  To  this 
suit  IVFMillan  pleaded  in  bar  his  certificates,  under  the  Louisiana 
and  EngUsh  bankrupt  laws ;  to  which  plea  the  plaintiff  below  de- 
murred, the  defendant  joined  in  demurrer,  and  the  court  gave  judg- 
iiiMBnt  for  the  plaintiff;  firom  which  judgment  the  cause  was  brought, 
by  writ  of  error,  to  this  court 

IngersoUy  C.  J.y  for  the  plaintiff  in  error,  no  counsel  appearing  for 
the  defendant  in  error. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  that  this  case 
was  not  distinguishable,  in  principle,  from  the  preceding  case  of 
Sturges  V.  Crowninshield.  That  the  circumstance  of  the  state  law, 
under  which  the  debt  was  attempted  to  be  discharged,  having  been 
passed  before  the  debt  was  contracted,  madeoio  difference 
in  the  application  of  *the  principle.  And  that,  as  to  the  [  *  213  ] 
certificate  under  the  English  bankrupt  laws,  it  had  fre- 
quently been  determined,  and  was  well  settled,  that  a  discharge 
under  a  foreign  law,  was  no  bar  to  an  action  on  a  contract  made  in 
this  country. 

Judgment  affirmed. 

6  W.  131 ;  12  W.  218 ;  5  H.  295. 
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Barr  V.  Gratz's  Heirs. 

4  W.  213. 

-  A*^      A  refosal  to  grant  a  new  trial  affords  no  ground  for  a  writ  of  error. 

S    S       A  decree  in  chancery,  nnder  which  title  to  land  has  been  made,  is  admissible  in  eTidenoe 
f  7  _        as  one  of  the  links  in  the  chain  of  title,  though  inter  aim, 

7  ^O       A  deed  more  than  thirty  years  old,  and  proved  to  have  come  from  the  right  possession,  is 
,  ./  ^         admissible  in  evidence  without  proof  of  execution. 

f.  'j      When  the  holder  of  an  inchoate  title  to  land  being  in  possession  conveys  the  land  by  deed, 
^^  and  afterwards  obtains  a  perfect  title,  his  seisin  comes  at  once  to  his  grantee. 

If  a  purchaser  of  part  of  a  tract,  not  severed,  enters  under  his  equitable  title  upon  the 
whole  tract,  the  possession,  being  under  the  legal  title,  its  holder  Is  entitled  to  the  benelU 
of  it,  and  has  an  actual  seisin. 
^       /^  ^-Z     An  actual  entry  upon  part,  under  title,  gives  a  constructive  seisin  of  the  whole  tract  to  which 
^  '^  ^  ^        the  title  extends. 

p      ^  ^       But  not  if  any  part  was  in  the  actual  possession  of  one  having  better  title. 
a  c  ^^  In  such  case,  the  seisin  of  him  having  the  better  title  extends  to  all  not  actually  oocapied  by 

)    ^^  if^        ^«  other. 

^  An  entry  without  title  works  a  disseisin  of  only  so  much  as  is  actually  occupied. 

/    /  cT        «p]^Q  Kentucky  statute  of  February  16,  1818,  c.  453,  did  not  require  the  court  to  approve  » 
(     ^  ^  '^      deed  made  pursuant  to  its  decree. 

^.  cr/^  . 

o<r  J  •  215  ]      Error  to  the  circuit  court  of  Kentucky. 

^"^  This  was  an  action  of  ejectment,  in  which  the  defendants 

/     in  error  were  the  lessors  of  the  plaintiffs  below,  and  which  was 

^ '  ^     brought  to  recover  the  possession  of  a  tract  of  land  in  the  district  of 

;^  (\^    Kentucky,  claimed  by  them  under  a  patent  issued  to  John  Craigi 

"  ^  vT  November  18, 1784,  for  1,000  acres  of  land,  included  in  three  separate 

warrants,  of  320  acres,  480  acres,  and  200  acres,  surveyed  for  John 

Craig,  on  the  14th  of  January,  1783.     On  the  16th  of  July,  1784, 

John  Craig  conveyed,  by  deed,  the  said  tract  of  land  to  Michael 

Gratz,  the  ancestor  of  the  lessors  of  the  plaintiffs,  and  covenanted  to 

cause  a  patent  to  issue  to  said  Gratz,  or  if  it  could  not  issue  in  his 

name,  that  said  Craig  would  stand  seised  to  the  use  of  Gratz,  and 

make  such  other  conveyances  as  should  be  necessary  to  confirm  the 

title.     On  the  23d  of  June,  1786,  Gratz  made  an  agreement  with 

Robert  Barr,  the  defendant  in  ejectment,  to  convey  to   him  750' 

acres  of  land,  part  of  the  said  1,000  acres ;  the  defendant 

[  •  216  ]  •  entered  into  possession  of  the  whole  tract,  and  settled  a 

quarter  and  farm  thereon,  and  on  the  11th  day  of  April,  1787, 

John  Craig,  by  the  direction  of  said  Gratz,  conveyed  to  the  defendant, 

Barr,  750  acres,  in  fulfilment  of  said  agreement,  which  were  severed, 

by  metes  and  bounds,  from  the  said  tract  of  1,000  acres.     On  the 

26th  of  April,  1791,  John  Craig  and  his  wife  made  a  conveyance,  in 
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trust  to  Robert  Johnson  and  Elijah  Craig,  of  all  his  property,  real  and 
personal  On  the  12th  of  February,  1813,  Robert  Johnson,  as  surviv- 
ing trustee,  under  a  decree  in  equity  of  the  circuit  court  for  the  district 
of  Kentucky,  conveyed  to  the  lessors  of  the  plaintiffs  that  part  of  the 
1,000  acres  not  previously  conveyed  to  the  defendant,  Barr ;  and 
in  the  part  so  conveyed  was  included  the  land  claimed  in  this  action. 

The  defendant,  Barr,  claimed  the  tract  of  land  in  controversy,  under 
a  patent  for  400  acres,  issued  by  the  State  of  Kentucky,  on  the  15th 
of  September,  1795,  founded  on  a  survey  made  for  Benjamin  Nether- 
land,  May  12, 1782. 

On  the  trial  of  the  cause,  the  plaintifS  read  in  evidence  to  the  jury 
the  patent  to  John  Craig  for  1,000  acres  of  land ;  copies  of  two  other 
surveys  for  John  Craig ;  the  deed  of  the  16th  July,  1784,  to  Michael 
Gratz,  the  ancestor  of  the  lessors  of  the  plaintiffs ;  the  deed  of  trust  of 
the  26th  of  April,  1791,  from  John  Craig  and  wife  to  Robert  Johnson 
and  Elijah  Craig;  the  deed  of  the  12th  February,  1813,  from  Robert 
Johnson,  (as  surviving  trustee,)  to  the  lessors  of  the  plaintiffs ;  the 
decree  in  the  chancery  suit  between  Michael  Gratz  and 
John  Craig  and  others,  *  under  which  that  deed  was  made ;  [  *  217  ] 
the  surveys,  plats,  and  reports  of  the  14th  of  January,  1783, 
signed  by  John  Price,  and  the  agreement  between  the  said  Gratz  and 
Barr.  The  plaintiffs  also  introduced  parol  testimony  establishing  the 
boundary  of  the  land  patented  to  John  Craig,  and  proving  the  de- 
fendant's possession  of  the  whole  tract 

The  defendant  gave  in  evidence  a  deed  from  one  Coburn  to  him, 
dated  the  13th  of  December,  1796 ;  the  deed  from  Craig  to  him,  of 
the  11th  of  April,  1787 ;  the  plat  and  certificate  of  Netherland's  sur- 
vey ;  a  certificate  of  its  conveyance  by  Ann  Shields  to  the  defendant ; 
and  gave  parol  testimony  that,  in  tiie  winter  and  spring  of  1791, 
Coburn  entered  into  and  fenced  a  field,  within  the  boundary  of 
Craig's  patent,  claiming  to  hold  the  same  under  the  title  of  Nether- 
land,  as  part  of  the  land  included  in  his  survey  of  400  acres. 

The  defendant  objected  to  the  admission  in  evidence  of  the  record 
and  proceedings  of  the  circuit  court,  in  the  chancery  suit  between 
Michael  Gratz  and  John  Craig  and  others ;  but  the  decree  was  per- 
mitted to  be  read  to  the  jury,  to  which  the  defendant  excepted.  The 
defendant  also  excepted  to  the  admission  in  evidence  of  the  deed 
from  John  Craig  to  Michael  Gratz,  dated  the  16th  of  July,  1784, 
because  the  same  was  not  proved  by  the  subscribing  witnesses,  nor 
their  absence  accounted  for. 

The  court  instructed  the  jury  as  follows :  1.  That  if  they  should 
be  of  opinion  that  neither  the  defendant,  nor  John  Coburn,  under 
whom  he  claims,  were   in  actual  possession  of  the  land  now  in 
32* 
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[  'SIS  ]  dispute,  prior  *  to  the  18th  day  of  November,  1784,  the  date 
of  the  patent  to  John  Craig  for  the  land  now  in  dispute, 
that  the  emanation  of  the  said  grant  gave  possession  to  the  said 
John  Craig  of  the  whole  of  the  said  land ;  and  that  the  present  plain- 
tiffs were  entitled  to  the  benefit  of  that  possession.  2.  That  if  the 
jury  should  be  of  opinion  that  Robert  Barr,  the  defendant,  entered 
upon  and  took  possession  of  the  land  in  contest  under  a  contract 
with  the  ancestor  of  the  plaintifis,  and  was  so  possessed  at  the  time 
of  the  settlement  of  Cobum,  under  whom  the  defendant  now  pre- 
tends title,  that  the  possession  of  Coburn,  when  taken,  did  not 
extend  within  the  patent  lines,  under  which  the  lessors  of  the  plain- 
tiffs claim,  beyond  his  actual  occupancy.  3.  That  Coburn's  claiming 
and  fencing  a  part  of  the  land  in  1791,  or  whenever  the  jury  should 
be  of  opinion  he  took  possession  and  fenced  within  the  patent  limits 
aforesaid,  did  not  give  to  him  a  legal  possession  to  any  other  part  of 
the  land  within  the  patent  to  Craig,  than  that  of  which  he  had  the 
actual  occupancy.  4.  That  the  possession  of  Cobum,  attempted  to 
be  proved,  more  than  twenty  years  before  the  bringing  this  suit,  did 
not  bar  the  plaintiff'  right  to  sue,  further  than  he  showed  an  actual 
possession  for  twenty  years,  or  upwards,  next  before  bringing  this 
suit. 

The  defendant  objected  to  the  instructions  so  given  the  jury,  and 
moved  that  the  court  should  give  certain  other  instructions  to  the 
jury,  which  were  refused.  A  verdict  was  taken  for  the  plaintiff,  and 
judgment  rendered  thereupon.  The  defendant  afterwards 
[  •  219  ]  moved  for  a  new  trial,  which  was  refused  by  *  the  court. 
The  cause  was  thereupon  brought,  by  writ  of  error,  to  this 
court. 

Trimble  J  for  the  plaintifis  in  error. 

Talbot  and  Sergeant^  contrk 

Story,  J.,  delivered  the  opinion  of  the  court. 
[  •  220  ]  In  this  case,  it  is  unnecessary  to  travel  *  through  all  the 
exceptions  taken  by  the  defendant  in  the  court  below, 
because  upon  the  facts  stated  in  the  bill  of  exceptions,  some  of  the 
opinions  required  of  the  court  upon  points  of  law,  do  not  arise  from 
the  evidence ;  and  as  to  others,  the  opinion  of  the  court,  if  in  any 
respect  erroneous,  was  so  in  favor  of  the  defendant. 

The  first  error  assigned  is,  that  the  court  refused  to  grant  a  new 
trial ;  but  it  has  been  already  decided,  and  is  too  plain  for  argument, 
that  such  a  refusal  afibrds  no  ground  for  a  writ  of  error. 
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Another  error  alleged  is,  that  the  court  allowed  the  decree  of  the 
circuit  court,  in  the  chancery  suit  between  Michael  Gratz  and  John 
Craig  and  others,  to  be  given  in  evidence  to  the  jury.  In  our  opin- 
ion this  record  was  clearly  admissible.  It  is  true  that,  in  general, 
judgments  and  decrees  are  evidence  only  in  suits  between  parties 
and  privies.  But  the  doctrine  is  wholly  inapplicable  to  a  case  like 
the  present,  where  the  decree  is  not  introduced  as  per  se  binding  upon 
any  rights  of  the  other  party,  but  as  an  introductory  fact  to  a  link  in 
the  chain  of  the  plaintiff's  title,  and  constituting  a  part  of  the  muni- 
ments of  his  estate ;  without  establishing  the  existence  of  the  decree, 
it  would  be  impossible  to  establish  the  legal  validity  of  the  deed  from 
Bobert  Johnson,  to  the  lessors  of  the  plaintiffs,  which  was  made 
under  the  authority  of  that  decree ;  and  under  such  circumstances,  to 
reject  the  proof  of  the  decree,  would  be,  in  effect,  to  declare  that  no 
title  derived  under  a  decree  in  chancery  was  of  any  validity,  except 
in  a  suit  between  parties  and  privies,  so  that  in  a  suit  by  or 
*  against  a  strsmger,  it  would  be  a  mere  nullity.  It  might  [  *  221  ] 
with  as  much  propriety  be  argued,  that  the  plaintiff  was  not 
at  liberty  to  prove  any  other  title-deeds  in  this  suit,  because  they 
^ere  res  inter  alios  acta. 

Another  error  alleged  is,  the  admission  in  evidence  of  the  deed  of 
John  Craig,  to  Michael  Gratz,  dated  the  16th  of  July,  1784,  without 
the  regular  proof  of  its  execution  by  the  subscribing  witnesses.  But 
as  that  deed  was  more  than  thirty  years  old,  and  was  proved  to  have 
been  in  the  possession  of  the  lessors  of  the  plaintiff,  and  actually 
asserted  by  them  as  the  ground  of  their  title  in  the  chancery  suit,  it 
was,  in  the  language  of  the  books,  sufficiently  accounted  for ;  and  on 
this  account,  as  well  as  because  it  was  a  part  of  the  evidence  in 
support  of  the  decree,  it  was  admissible,  without  the  regular  proof  of 
its  execution. 

Another  error  alleged  is,  that  the  deed  from  Bobert  Johnson  to  the 
plaintiffs,  under  the  decree  in  chancery,  was  not  admissible  in  evi- 
dence without  proof  that  Bobert  Johnson  was  the  surviving  trustee, 
and  that  Elijah  Craig  was  dead.  But  upon  examining  the  bill  of 
exceptions  of  the  defendant,  no  point  of  this  sort  arises ;  for  it  is  there 
stated  that  the  plaintiff  gave  in  evidence  "the  deed  from  Bobert  John- 
son, the  surviving  trustee,  to  the  lessors  of  the  plaintiff; "  and  no  objec- 
tion appears  to  have  been  made  to  its  admissibility  on  this  account. 

Haying  disposed  of  these  minor  objections,  we  may  advance  to  the 
only  points  of  any  real  importance  in  the  cause,  but  which  in  our 
opinion,  are  of  no  intrinsic  difficulty.     Upon  the  issuing  of 
the  •  patent  to  John  Craig,  in  November,  1784,  the  posses-  [  *  222  ] 
sion  then  being  vacant,  he  became,  by  operation  of  law, 
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vested  with  a  constractive  actual  seisin,  of  the  whole  tract  of  land 
included  in  his  patent.  His  whole  title  (such  as  it  was)  passed  by 
his  prior  conveyance,  in  July,  1784,  to  Michael  Gratz,  the  ancestc^ 
of  the  lessor  of  the  plaintiiBf ;  and  the  moment  it  became  complete  at 
law,  by  the  issuing  of  the  patent,  the  actual  constructive  sebin  of 
Craig  was  transferred  to  Gratz,  in  virtue  of  that  conveyance.  When 
subsequently,  in  virtue  of  the  agreement  made  in  June,  1786,  between 
Michael  Gratz  and  the  defendant,  for  the  purchase  of  750  acres  of 
the  tract  of  1,000  acres,  the  defendant  entered  into  possession  of  the 
whole  tract,  under  this  equitable  title,  his  possession  being  consistent 
with  the  title  of  Gratz,  and  in  common  with  him,  was  the  possession 
of  Gratz  himself,  and  enured  to  the  benefit  of  both,  according  to  the 
nature  of  their  titles.  When  subsequently,  in  April,  1787,  by  the 
direction  of  Gratz,  Craig  conveyed  to  the  defendant  a  large  portion 
of  the  land,  in  fulfilment  of  the  agreement  between  Gratz  and  Bair, 
and  the  same  was  severed  by  the  metes  and  bounds  in  the  deed  from 
the  tract  of  1,000  acres,  the  defendant  became  sole  seised  in  his  own 
right  of  the  portion  so  conveyed  But  as  he  still  remained  in  the 
actual  possession  of  the  residue  of  the  tract  within  the  bounds  of 
the  patent,  and  this  possession  was  originally  taken  under  Gratz^ 

the  character  of  his  tenure  was  not  changed  by  his  own  act, 
[  *223  ]  and  *  therefore  he  was  qwm  tenant  to  Gratz,  and  as  such 

continued  the  actual  seisin  of  the  latter  over  the  whole  of 
tins  residue,  at  least  up  to  the  period  of  the  deed  from  Cobum  to  the 
defendant  in  1796.  This  brings  us  to  the  consideration  of  the  period 
when  the  evidence  first  establishes  any  entry  or  possession  in  John 
Coburn.  It  appears  by  the  evidence,  that,  in  the  winter  and  spring 
of  1791,  Coburn  entered  into  and  fenced  a  field,  within  the  boundary 
of  Craig's  patent,  claiming  to  hold  the  same  under  the  title  of  Nether- 
land,  as  part  of  the  land  included  in  his  survey  of  a  tract  of  400 
acres.  If  Cobum  ,at  this  time  had  been  the  legal  owner  of  Nether- 
land's  survey,  his  actual  occupation  of  a  part  would  not  have  given 
him  a  constructive  actual  seisin  of  the  residue  of  the  tract  included 
in  that  survey,  if  at  the  time  of  his  entry  and  occupation  that  residue 
was  not  in  the  adverse  seisin  of  another  person  having  an  older  and 
better  title.  For  where  two  persons  are  in  possession  of  land  at  the 
same  time,  under  different  titles,  the  law  adjudges  him  to  have  the 
seisin  of  the  estate  who  has  the  better  title.  Both  cannot  be  seised, 
and  therefore,  the  seisin  follows  the  title.  Now  it  is  clear  that  the 
title  of  Craig,  and  of  course  of  his  grantee,  Gratz,  was  older  and  bet- 
ter than  Netherland's ;  and  the  possession  of  Barr,  under  that  title, 
being  the  possession  of  Gratz,  the  legal  seisin  of  the  land,  which  was 
not  sold  to  Barr,  was,  by  construction  of  law,  in  Gratz ;  and  the  dis- 
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seisin  of  Ck)biirn,  under  a  junior  title,  did  not  extend  beyond  the 
limits  of  his  actual  occupancy.  This  reasoning  proceeds  upon  the 
supposition  that  Coburn  had  a  good  title  to  Netherland's 
survey.  *  But  in  fact  no  such  title  was  shown  in  evidence,  [  *  224  ] 
there  being  no  proof  that  Ann  Shield,  from  whom  Coburn 
derived  his  title,  was  the  legal  owner  of  the  title  of  Netherland.  So 
that  the  entry  of  Coburn  must  be  considered  as  an  entry  without 
title,  and  consequently,  his  disseisin  was  limited  to  the  bounds  of  his 
actual  occupancy.  This  view  of  the  case  disposes  of  the  objection  to 
the  deed  £rom  Cisig  and  wife  to  Robert  Johnson  and  Elijah  Craig, 
in  1791,  upon  the  ground  that  it  was  within  the  statutes  of  cham- 
perty and  maintenance,  the  leind  being  at  the  time  in  the  adverse 
possession  of  Coburn ;  for  as  to  all  the  land  not  in  his  actual  occu- 
pancy (and  to  this  alone  the  charge  of  the  court  applied),  the  deed 
was  at  ail  events,  operative;  the  grantors  and  persons  holding 
under  them  having  at  all  times  had  the  legal  seisin. 

Another  objection  taken  is,  that  the  deed  from  Robert  Johnson  to 
the  lessors  of  the  plaintiff,  under  the  decree  in  chancery,  was  not 
approved  by  the  court,  nor  recorded  in  the  court,  in  conformity  with 
the  statute  of  Kentucky  of  the  16th  of  February,  1818,  c.  453.  In 
our  judgment  no  such  approval  was  necessary ;  and  upon  examina- 
tion of  the  statute  in  question,  it  is  dear  that  it  is  not  imperative  in 
the  present  case. 

Upon  the  whole,  without  going  more  minutely  into  the  case,  we 
are  cdl  of  opinion  that  the  judgment  of  the  court  below  ought  to  be 
affirmed.    No  error  has  been  committed  which  is  injurious 
to  the  *  defendant    He  has  had  the  full  benefit  of  the  law,  [  *225  ] 
so  far  as' the  facts  of  his  case  would  warrant  the  court  in 
applying  it  in  his  favor. 

Judgment  affirmed. 

5  W.  116  J  9  W.  241 J  1  P.  165;   5  P.  819,  402,  485;  6  P.  124,  691 ;  9  P.  62,  711  j  10 
P.  177,  412;  12  P.  151,  410;  8  H.  674;  4  H.  4 ;  5  H.  215. 
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"j^  f  ^  A  offered  to  pnrchaso  of  B  two  or  three  hundred  barrels  of  floor,  to  be  delivered  «t 
/^  '^'^  ^  Georgetown,  District  of  Colombia,  by  the  first  water,  and  to  pay  for  the  same  $9.50  per 
Zj  ^  *'  y  barrel ;  and  to  the  letter,  coBtaining^  this  offbr,  required  an  answer  by  the  retam  of  the 
^-  ^  .*^\^.j  wagon  by  which  the  letter  was  sent  This  wagon  was  at  that  time  in  the  service  of  B,  and 
/•.  ^  ^"^  employed  by  him  in  conveying  floor  from  his  mill  to  Harper's  Ferry,  near  to  which  plac^ 

Zz-  /'  /  A  then  was.    His  offer  was  accepted  by  B,  in  a  letter  sent  by  the  first  regolar  mail  to 

Georgetown,  and  reedred  by  A  at  that  place ;  hot  no  answer  was  ever  sent  to  Harper's 

Ferry.    Held,  that  this  acceptance,  commonicated  at  a  place  different  Arom  tha^  indicated 

by  A,  imposed  no  obligation  binding  npon  him. 
An  offer  of  a  bargain,  by  one  person  to  another,  imposes  no  obligation  opon  the  former, 

nnless  it  is  accepted  by  the  latter  according  to  the  terms  on  which  the  offer  was  made. 

Any  qmalification  of,  or  departure  finom,  those  terms,  inTalidates  the  offer,  nnless  the  same 

be  agreed  to  by  the  party  wlio  made  it 

Error  to  the  circuit  court  for  the  District  of  Columbia. 

Jones  and  JTey,  for  the  plaintiff  in  error. 

Swarm^  for  the  defendant  in  error. 

Washington,  J.,  delivered  the  opinion  of  the  court 
[  *  226  ]  This  is  an  action,  brought  by  the  defendant  *in  error, 
to  recover  damages  for  the  non-performance  of  an  agree- 
ment, alleged  to  have  been  entered  into  by  the  plainti£b  in  error,  for 
the  purchase  of  a  quantity  of  flour  at  a  stipulated  price.  'The  evi-* 
dence  of  this  contract  given  in  the  court  below,  is  stated  in  a  bill  of 
exceptions,  and  is  to  the  following  effect :  A  letter  firom  the  plaintiffs 
to  the  defendant,  dated  the  10th  of  February,  1813,  in  which  they 
say :  ^  Captain  Conn  informs  us  that  you  have  a  quantity  of  flour 
to  dispose  of.  We  are  in  the  practice  of  purchasing  flour  at  all  times, 
in  Georgetown,  and  will  be  glad  to  serve  you,  either  in  receiving 
your  flour  in  store,  when  the  markets  are  dull,  and  disposing  of  it 
when  the  markets  will  answer  to  advantage,  or  we  will  purchase  at 
market  price  when  delivered ;  if  you  are  disposed  to  engage  two  or 
three  hundred  barrels  at  present,  we  will  give  you  $9.50  per  barrel, 
deliverable  the  first  water  in  Greorgetown,  or  any  service  we  can.  If 
you  should  want  an  advance,  please  write  us  by  mail,  and  will  send 
you  part  of  the  money  in  advance."  In  a  postscript  they  add: 
"  Please  write  by  return  of  wagon  whether  you  accept  our  ofler." 
This  letter  was  sent  from  the  house  at  which  the  writer  then  was. 
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about  two  miles  from  Harper's  Ferry,  to  the  defendant  at  his  mill,  at 
Mill  Creek,  distant  about  20  miles  firom  Harper's  Ferry,  by  a  wagoner 
then  employed  by  the  defendant  to  haul  flour  from  his  mill  to  Har- 
per's Ferry,  and  then  about  to  retom  home  with  his  wagon.  He 
delivered  the  letter  to  the  defendant  on  the  14th  of  the  same  month, 
to  which  an  answer,  dated  the  succeeding  day,  was  written  by  the 
defendant,  addressed  to  the  plaintifis  at  Georgetown,  and 
*  dispatched  by  a  mail  which  left  Mill  Creek  on  the  19th,  [  *  227  ] 
being  the  first  regular  mail  from  that  place  to  Georgetown. 
In  this  letter  the  writer  says :  <<  Your  favor  of  the  10th  inst  was 
handed  me  by  Mr.  Chenoweth  last  evening.  I  take  the  earliest  oppor-^ 
tonity  to  answer  it  by  post  Your  proposal  to  engage  300  barrels  of 
flour,  delivered  in  Georgetown,  by  the -first  water,  at  $9.50  per  barrel^ 
I  accept,  and  shall  send  on  the  flour  by  the  first  boats  that  pass  down 
from  where  my  flour  is  stored  on  the  river ;  as  to  any  advance,  will 
be  unnecessary — payment  on  delivery  is  all  that  is  required." 

On  the  25th  of  the  same  month,  the  plaintiffs  addressed  to  the 
defendant  an  answer  to  the  above,  dated  at  Georgetown,  in  which 
they  acknowledge  the  receipt  of  it,  and  add :  ^  Not  having  heard 
from  you  before,  had  quite  given  over  the  expectation  of  getting  your 
flour,  more  particularly  as  we  requested  an  answer  by  return  of  wagon 
the  next  day,  and  as  we  did  not  get  it,  had  bought  all  we  wanted." 

The  wagoner,  by  whom  the  plaintifis'  first  letter  was  sent,  informed 
them,  when  he  received  it,  that  he  should  not  probably  return  to 
Harper's  Ferry,  and  he  did  not  in  fact  return  in  the  defendant's  em* 
ploy.  The  flour  was  sent  down  to  Georgetown,  some  time  in  March, 
and  the  delivery  of  it  to  the  plaintifis  was  regularly  tendered  and 
refrised. 

Upon  this  evidence,  the  defendants  in  the  court  below,  the  plaintifis  in 
error,  moved  that  court  to  instruQt  the  jury,  that,  if  they  believed  the 
said  evidence  to  be  true,  as  stated,  the  plaintifi'in  this  action 
was  not  entitied  to  recover  the  amount  of  the  price  of  *  the  [  *  228  ] 
300  barrels  of  flour,  at  the  rate  of  $9.50  per  barrel  The 
court  being  divided  in  opinion,  the  instruction  prayed  for  was  not 
given. 

The  question  is,  whether  the  court  below  ought  to  have  given  the 
instruction  to  the  jury,  as  the  same  was  prayed  for  ?  If  they  ought, 
the  judgment,  which  was  in  favor  of  the  plaintifi*  in  that  court,  must 
be  reversed. 

It  is  an  undeniable  principle  of  the  law  of  contracts,  that  an  ofier 
of  a  bargain  by  one  person  to  another,  imposes  no  obligation  upon 
the  former,  until  it  is  accepted  by  the  latter,  according  to  the  terms 
in  which  the  ofier  was  made.     Any  qualification  of,  or  departure 
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from,  those  terms,  invalidates  the  offer,  unless  the  same  be  agreed  to 
by  the  person  who  made  it  Until  the  terms  of  the  agreement  have 
received  the  assent  of  both  parties,  the  negotiation  is  open,  and 
imposes  no  obligation  upon  either. 

In  this  case,  the  plaintiffs  in  error  offered  to  purchase  from  the 
defendant  two  or  three  hundred  barrels  of  flour,  to  be  delivered  at 
Greorgetown,  by  the  first  water,  and  to  pay  for  the  same  ^9.50  per 
barrel  To  the  letter  containing  this  offer,  they  required  an  answer 
by  the  return  of  the  wagon,  by  which  the  letter  was  dispatched.  This 
wagon  was,  at  that  time,  in  the  service  of  the  defendant,  and  em- 
ployed by  him  in  hauling  flour  from  his  mill  to  Harper's  Perry,  near 
to  which  place  the  plaintiffs  then  were.  The  meaning  of  the  writers 
was  obvious.  They  could  easily  calculate  by  the  usual  length  of 
time  which  was  employed  by  this  wagon,  in  travelling  from 
[  *  329  ]  Harper's  Ferry  to  Mill  Creek,  and  back  *  again  with  a  load 
of  flour,  about  what  time  they  should  receive  the  desired 
answer,  and,  therefore,  it  was  entirely  unimportant,  whether  it  was 
sent  by  that,  or  another  wagon,  or  in  any  other  manner,  provided  it 
was  sent  to  Harper's  Ferry,  and  was  not  delayed  beyond  the  time 
which  was  ordinarily  employed  by  wagons  engaged  in  hauling  flour 
from  the  defendant's  mill  to  Harper's  Ferry.  Whatever  uncertainty 
there  might  have  been  as  to  the  time  when  the  answer  would  be 
received,  there  was  none  as  to  the  place  to  which  it  was  to  be  sent; 
this  was  distinctly  indicated  by  the  mode  pointed  out  for  the  convey- 
ance of  the  answer.  The  place,  therefore,  to  which  the  answer  was 
to  be  sent,  constituted  an  essential  part  of  the  plaintiff's  offer. 

It  appears,  however,  from  the  bill  of  exceptions,  that  no  answer  to 
this  letter  was  at  any  time  sent  to  the  plaintiffs,  at  Harper's  Ferry. 
Their  offer,  it  is  true,  was  accepted  by  the  terms  of  a  letter  addressed 
Georgetown,  and  received  by  the  plaintiflfe  at  that  place ;  but  an 
acceptance  communicated  at  a  place  different  from  that  pointed  out 
by  the  plaintiffs,  and  forming  a  part  of  their  proposal,  imposed  no 
obligation  binding  upon  them,  unless  they  had  acquiesced  in  it,  which 
they  declined  doing. 

It  is  no  argument,  that  an  answer  was  received  at  Georgetown ; 
the  plaintiffs  in  error  had  a  right  to  dictate  the  terms  upon  which 
they  would  purchase  the  flour,  and,  unless  they  were  complied  with, 
they  were  not  bound  by  them.  All  their  arrangements  may  have  been 
made  with  a  view  to  the  circumstance  of  place,  and  they 
[  *  230  ]  were  the  only  judges  of  its  •importance.  There  was,  there- 
fore, no  contract  concluded  between  these  parties ;  and  the 
court  ought,  therefore,  to  have  given  the  instruction  to  the  jury, 
which  was  asked  for. 
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Judgment  reversed.     Cause  remanded,  with  directions,  to  award  a 
venire  facias  de  novo. 

9  P.  711;  UP.  77;  9  H.  890. 


Sombbville's  Execvtoeb  v.  Hamilton. 

4  W.  230. 

Where  the  defendant  in  cgectment,  for  lands  in  North  Carolina,  had  been  in  possession  under  //^  ^^  ^ 
title  in  himself,  and  those  nnder  whom  he  claimed,  for  a  period  of  thirty-three  years,  J>V//.  J^t^'^ 
snch  possession  is,  by  the  statute  of  limitations  of  North  Carolina,  a  condusive  legal  bar 
against  the  action  by  an  adverse  claimant,  unless  such  claimant  brings  himself  by  proof 
within  soine  of  the  disabilities  provided  for  by  that  statute.  In  the  absence  of  such 
proof,  the  title  shown  by  the  party  in  possession  is  so  complete  as  to  afford  presumptive 
evidence  in  an  action  upon  a  covenant  against  incumbrances,  that  a  recovery  obtained  by 
the  adverse  claimant  was  not  by  a  paramount  legal  title. 

This  was  an  action  of  covenant,  brought  in  the  circuit  court  of 
North  Carolina,  by  the  executors  of  John  Somerviile,  the  younger, 
against  John  Hamilton,  on  the  following  covenants,  in  a  deed  of  land 
in  North  Carolina,  from  Hamilton  to  John  Somerviile,  the 
elder,  dated  April  15,  1772.  The  grantor  *  covenanted  [  *  231  ] 
with  the  grantee,  his  heirs,  and  assigns,  that  the  premises 
^  then  were,  and  so  forever  thereafter  should  remain,  free  and  clear 
of  and  from  all  former  and  other  gifts,  bargains,  sales,  dower,  rights 
and  title  of  dower,  judgments,  executions,  title,  troubles,  charges,  and 
incumbraBices  whatsoever,  done,  committed,  or  suffered,  by  the  said 
John  Hamilton,  or  any  other  person  or  persons  whatsoever,  the  quit- 
rent  afterwards  to  grow  due  to  Earl  Ghrenvilie,  his  heirs,  &c,  cMily 
excepted."  There  was  also  a  covenant  for  a  general  warranty.  Ham* 
ilton  claimed  the  lands  under  a  deed,  dated  the  4th  of  October,  1771, 
from  one  Stewart,  who  was  then  in  possession,  and  who  delivered 
possession  to  Hamilton.  John  Somerviile,  the  elder,  conveyed  the 
same  to  his  son,  John  Somerviile,  the  younger,  by  deed  dated  the 
8th  of  September,  1777 ;  and  Somerviile,  the  younger,  conveyed  to  * 
one  Whitmin  HiU,  by  deed  dated  the  9th  of  October,  1795.  W.  Hill 
died  on  the  13th  of  October,  1797,  having  by  his  last  will  devised  the 
lands  to  his  son,  Thomas  B.  HilL  The  latter  having  entered  under 
the  devise,  an  action  of  ejectment  was  brought  against  him  in  the 
superior  court  of  the  State  of  North  Carolina  for  Halifax  district,  on 
the  7th  of  June,  1804,  for  260  acres,  parcel  of  the  said  lands,  by  one 
Benjamin  Sherrod,  who,  at  the  April  term,  1806,  of  the  said  court, 
obtained  a  verdict  and  judgment  for  the  possession  of  the  said  250 
VOL.  IV.  33 
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acres  of  land,  and  was  put  in  possession  of  the  same.     On  the  2d  of 
September,  1804,  Hamilton  hsid  notice  from  Somerville,  the  younger, 

of  the  institution  of  this  suit,  but  did  not  aid  in  the  defence. 
[  •232  ]  From  the  date  of  Stewart's  deed  to  •  Hamilton,  (October 

4th,  1771,)  to  the  commencement  of  this  suit  by  Sherrod 
against  Hill,  on  the  7th  of  June,  1804,  the  land  in  controversy  was  in 
the  possession  of  Hamilton,  and  of  Somerrille  and  the  Hills,  claim-* 
ing  under  Hamilton.  On  the  6th  of  November,  1806,  Somerville,  the 
younger,  died,  leaving  the  plaintiffs  executors  of  his  last  will  and 
testament. 

The  above  facts  were  found  by  a  special  verdict  in  the  circuit 
court,  and  the  case  came  before  that  court  upon  the  special  verdict,  at 
November  term,  1816,  when  the  judges  differed  in  opinion  upon  two 
questions,  stated  in  the  opinion  of  the  court. 

Harper^  for  the  plaintifis,  no  counsel  appearing  for  the  defendant 

[  *  233  ]     •  Story,  J.,  delivered  the  opinion  of  the  court 

Upon  the  special  verdict  in  this  case,  the  judges  in  the 
court  below  cUffered  in  opinion  on  two  points,  which  axe  certified  to 
this  court  for  a  final  decision :  — 

1.  Whether  the  plaintiffs  were  bound  to  show  that  Benjamin  Sher- 
rod recovered  against  Thomas  B.  Hill,  by  title,  paramount  to  that 
derived  from  Hamilton,  or  the  recovery  itself  was  primd  facie  evidence 
of  that  fact  ? 

2.  Whether  the  titie  shown  by  Thomas  B.  Hill,  under  Hamilton, 
was  not  BO  complete  as  to  prove  that  Sherrod's  recovery  could  not  be 
by  title  paramount  ? 

Upon  the  first  point,  this  court  also  is  divided  in  opinion,  and, 
therefore,  no  decision  can  be  certified.  But,  as  we  are  unanimous 
on  the  second  point,  and  an  opinion  on  that  finally  disposes  of  the 
cause,  it  will  now  be  pronounced. 

From  the  date  of  Stewart's  deed  to  Hamilton,  in  October,  1771, 
until  the  commencement  of  the  suit  by  Sherrod  against  HUl,  in  June, 
1804,  a  period  of  thirty-three  years,  the  land  in  controversy  was  in  the 
exclusive  possession  of  Hamilton,  and  those  deriving  titie  under  him. 
A  possession  for  such  a  length  of  time,  under  title,  was,  by  the  stat- 
ute of  limitations  of  North  Carolina,  a  conclusive  bar  against  any 
suit  by  any  adverse  claimant,  unless  he  was  within  some  one  of  the 
exceptions  or  disabilities  provided  for  by  that  statute.  The 
[  •  234  ]  special  verdict  in  this  case  does  *  not  find  either  that  Sher- 
rod was  or  was  not  within  those  exceptions  or  disabilities. 
The  case,  therefore,  stands,  in  this  respect,  purely  indifferent    By 
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the  general  principles  of  law,  the  party  who  seeks  to  recover,  upon 
the  ground  of  his  being  within  some  exception  of  the  statute  of  lim- 
itations, is  bound  to  establish  such  exception  by  proof^  for  it  will  not 
be  presumed  by  the  law.  In  the  suit  by  Sherrod  against  Hill,  it  would 
have  been  sufficient  for  the  defendant  to  have  relied  upon  the  length 
of  possession  as  a  statutable  bar  to  the  action ;  and  the  burden  of 
proof  would  have  been  upon  Sherrod,  to  show  that  he  was  excepted 
£rom  its  operation.  By  analogy  to  the  rule  in  that  case,  the  proof  of 
possession  under  title,  for  thirty-three  years,  was  presumptive  evidence, 
and,  in  the  absence  of  all  conflicting  evidence  to  remove  the 
bar,  conclusive  evidence,  that  th^  title  of  HiU,  *  under  Ham-  [  *  235  ] 
ilton,  was  so  complete,  that  Sherrod's  recovery  could  not 
have  been  by  title  paramount. 

Certificate^  accordingly. 

9  p.  711 ;  12  P.  410. 
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4  W.  235. 

The  Act  of  Asflemblj  of  Maryland,  of  1793,  c.  30,  incorporating  the  Bank  of  Colambia,  and  /^W.  ^  '/"^ 
giring  to  the  corporation  a  snmmary  process  by  execation,  in  the  nature  of  an  attachment/^  ^'  v^>^^- 
against  its  debtors  who  have,  by  an  express  consent,  in  writing,  made  the  bonds,  bills,  or  ^^^^  '^'  -^  ^ ' 
notes  by  them  drawn  or  indorsed,  negotiable  at  the  bank,  is  not  repugnant  to  the  consti'^^^'^'^i  ^^! 
tution  of  the  United  States  or  of  Maryland.  ^  ^  <^f-^. 

The  act  of  February  27, 1801,  (2  Suts.  at  Laige,  103,)  enables  the  circuit  court  for  the  Dis-^/  i  '/^^ 
trict  of  Columbia,  to  execute  this  provision  of  the  charter  of  the  bank.  ^.  ^  f^^ 

Error  to  the  circuit  court  for  the  District  of  Columbia.  ^  >,^  '^  '  - 

This  was  a  proceeding  in  the  court  below,  under  the  Act  of 

Assembly  of  Albryland,  of  1793,  c.  30,  incorporating  the  Bank  of 

Columbia. 

*  A  motion  was  made  in  the  court  below  to  quash  an  [  *  237  ] 
execution,  which  had  been  issued  against  the  defendant, 

under  this  section,  upon  the  ground  that  it  was  contrary  to  the  con- 
stitution of  the  United  States,  article  7th  of  amendments,  and  to  the 
2lBt  article  of  the  bill  of  righte  of  Maryland. 

•  The  court  feelow  quashed  the  execution  upon  these  [  *  238  J 
grounds,  and  the  cause  was  brought,  by  a  writ  of  error,  to 

this  court 
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Eey^  for  the  plainti£ 
Jones^  contra* 
[  *  240  ]      *  Martin^  in  reply,  was  stopped  by  the  ootorL 

Johnson,  J.,  delivered  the  opinion  of  the  court 

In  this  case,  the  defendant  contended  that  his  right  to  a  trial  by 
jury,  as  secured  to  him  by  the  constitution  of  the  United  Statesi 
and  of  the  State  of  Maryland,  has  been  violated.  The  question  is 
one  of  the  deepest  interest;  and  if  the  complaint  be  weU  founded, 
the  claims  of  the  citizen  on  the  protection  of  this  court  are  peculiarly 
strong. 

The  7th  amendment  of  the  constitution  of  the  United  States,  is  in 
these  words:  — 
[  •  241  ]  •  "  In  suits  at  common  law,  where  the  value  in  contro- 
versy shall  exceed  twenty  dollars,  the  right  of  the  trial  by 
jury  shall  be  preserved ;  and  no  fact  tried  by  a  jury  shall  be  otherwise 
reexamined  in  any  court  of  the  United  States,  than  according  to  the 
rules  of  the  common  law." 

The  2l8t  article  of  the  declaration  of  rights  of  the  State  of  Mary- 
land, is  in  the  words  of  Magna  Charta. 

<^  No  freeman  ought  to  be  taken  or  imprisoned,  &c,  or  deprived  of 
his  life,  liberty,  or  property,  but  by  the  judgment  of  his  peers,  or  by 
the  law  of  the  land." 

The  act  by  which  this  bank  is  incorporated,  gives  a  summary 
remedy  for  the  recovery  of  notes  indorsed  to  it,  provided  those  notes 
be  made  expressly  negotiable  at  the  bank  in  their  creation.  This  is 
a  note  of  that  description ;  but  it  is  contended,  that  the  act  author- 
izing the  issuing  of  an  execution,  either  against  the  body  or  effects  of 
the  debtor,  without  the  judgment  of  a  court,  upon  the  oath  and  de- 
mand of  the  president  of  the  bank,  is  so  far  a  violation  of  the  rights 
intended  to  be  secured  to  the  individual,  under  the  constitution  of 
the  United  States,  and  of  the  State  of  Maryland.  And  as  the  clause 
in  the  act  of  incorporation,  under  which  this  execution  issued,  is  ex- 
press as  to  the  courts  in  which  it  is  to  be  executed,  it  is  further  con- 
tended, that  there  is  no  provision  in  the  law  of  congress  for  executing 
it  in  this  district 

We  readily  admit  that  the  provisions  of  this  law  are  in 

[  *  242  ]  derogation  of  the  ordinary  principles  of  private  •rights,  and, 

as  such,  must  be  subjected  to  a  strict  construction,  and,  under 

the  influence  of  this  admission,  will  proceed  to  consider  the  several 

questions  which  the  case  presents. 
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The  laws  of  the  State  of  Maryland  derive  their  force,  ia  this  dis- 
trict, under  the  first  section  of  the  act  of  congress  of  the  27th  of  Feb- 
raary,  1801.  But  we  cannot  admit  that  the  section  which  gives 
effect  to  those  laws,  amounts  to  a  reenactment  of  them,  so  as  to  sus« 
tain  them,  under  the  powers  of  exclusive  legislation,  given  to  con- 
gress over  this  district.  The  words  of  the  act  are :  "  The  laws  of  the 
State  of  Maryland,  as  they  now  exist,  shall  be  and  continue  in  force 
in  that  part  of  the  said  district,  which  was  ceded  by  that  State  to  the 
United  States."  These  words  could  only  give  to  those  laws  that 
force  which  they  previously  had  in  this  tract  of  territory,  under  the 
laws  of  Maryland ;  and  if  this  law  was  unconstitutional  in  that  State, 
it  was  vpid  there,  and  must  be  so  here.  It  becomes,  then,  unneces- 
sary to  examine  the  question,  whether  the  powers  of  congress  be  des- 
potic, in  this  district,  or  whether  there  are  any,  and  what,  restrictions 
imposed  upon  it,  by  natural  reason,  the  principles  of  the  social  com- 
pact, or  constitutional  provisions. 

Was  this  act  void,  as  a  law  of  Maryland  ?  If  it  was,  it  must  have 
become  so  under  the  restrictions  of  the  constitution  of  the  State,  or 
of  the  United  States.  What  was  the  object  of  those  restrictions  ? 
It  could  not  have  been  to  protect  the  citizen  from  his  own  acts,  for  it 
would  then  have  operated  as  a  restraint  upon  his  rights.  It 
must  have  been  against  the  acts  *  of  others.  But,  to  con-  [  *  243  ] 
stitute  particular  tribunals  for  the  adjustment  of  controver- 
sies among  them,  to  submit  themselves  to  the  exercise  of  summary 
remedies,  or  to  temporary  privation  of  rights  of  the  deepest  interest, 
are  among  the  common  incidents  of  life.  Such  are  submissions  to 
arbitration ;  such  are  stipulation  bonds,  forthcoming  bonds,  and  con- 
tracts of  service.  And  it  was  with  a  view  to  the  voluntary  acquies- 
cence of  the  individual,  nay,  the  solicited  submission  to  the  law  of 
the  contract,  that  this  remedy  was  given.  By  making  the  note  nego- 
tiable at  the  Bank  of  Columbia,  the  debtor  chose  his  own  jurisdic- 
tion ;  in  consideration  of  the  credit  given  him,  he  voluntarily  relin- 
quished his  claims  to  the  ordinary  administration  of  justice,  and 
placed  himself  only  in  the  situation  of  an  hypothecator  of  goods,  with 
power  to  sell  on  default,  or  a  stipulator  in  the  admiralty,  whose  vol- 
untary submission  to  the  jurisdiction  of  that  court  subjects  him  to 
personal  coercion.  It  is  true,  cases  may  be  supposed,  in  which  the 
policy  of  a  country  may  set  bounds  to  the  relinquishment  of  private 
rights.  And  this  court  would  ponder  long  before  it  would  sustain 
this  action,  if  we  could  be  persuaded  that  the  act  in  question  produced 
a  total  prostration  of  the  trial  by  jury,  or  even  involved  the  defendant 
in  circumstances  which  rendered  that  right  unavailing  for  his  protec- 
tion.   But  a  power  is  reserved  to  the  judges,  to  make  such  rules  and 

33» 
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orders,  ^  as  that  justice  may  be  done ; "  and,  as  the  possession  of 
judicial  power  imposes  an  obligation  to  exercise  it,  we  flatter  our- 
selves that  in  practice,  the  evils  so  eloquently  dilated  on 
[  *  244  ]  l^  the  counsel  do  not  exist  And  if  *  the  defendant  does 
not  avail  himself  of  the  right  given  him,  of  having  an  issue 
made  up,  and  the  trial  by  jury,  which  is  tendered  to  him  by  the  act, 
it  is  presumable  {hat  he  cannot  dispute  the  justice  of  the  claim.  That 
this  view  of  the  subject  is  giving  full  effect  to  the  seventh  amend- 
ment of  the  constitution,  is  not  only  deducible  from  the  general  intent, 
but  from  the  express  wording  of  the  article  referred  to.  Had  the 
terms  been,  that  <<  the  trial. by  jury  shall  be  preserved,"  it  might  have 
been  contended,  that  they  were  imperative,  and  could  not  be  dispensed 
with.  But  the  words  are,  that  the  right  of  trial  by  jury  shall  be  pre- 
served, which  places  it  on  the  foot  of  a  lex  pro  se  introdueta^  and  the 
benefit  of  it  may  therefore  be  relinquished.  //Aa  to  the  words  from 
Magna  Charta,  incorporated  into  the  constitution  of  Maryland,  after 
volumes  spoken  and  written  with  a  view  to  their  exposition,  the  good 
sense  of  mankind  has  at  length  settled  down  to  this :  that  they  were 
intended  to  secure  the  individual  from  the  arbitrary  exercise  of  the 
powers  of  government,  unrestrained  by  the  established  principles 
of  private  rights  and  distributive  justice^^^::yWith  this  explanation, 
there  is  nothing  left  to  this  individual  to  complain  of.  What  he  has 
lost,  he  has  volutarily  relinquished,  and  the  trial  by  jury  is  open  to 
him,  either  to  arrest  the  progress  of  the  law  in  the  first  instance,  or  to 
obtain  redress  for  oppression,  if  the  power  of  the  bank  has  been  abused. 
The  same  answer  is  equally  applicable  to  the  argument  founded  on 
the  third  article  of  the  Maryland  constitution. 

In  giving  this  opinion,  we  attach  no  importance  to  the 
[  *  245  ]  *idea  of  this  being  a  chartered  right  in  the  bank.  It  is  the 
remedy,  and  not  the  right ;  and,  as  such,  we  have  no  doubt 
of  its  being  subject  to  the  will  of  congress.  The  forms  of  adminis- 
tering justice,  and  the  duties  and  powers  of  courts  as  incident  to  the 
exercise  of  a  branch  of  sovereign  power,  must  ever  be  subject  to 
legislative  will,  and  the  power  over  them  is  unalienable,  so  as  to 
bind  subsequent  legislatures.  This  subject  came  under  consideration 
in  the  case  of  Young  and  the  Bank  of  Alexandria,  4  C.  384,  and  it 
was  so  decided. 

The  next  question  is,  whether  the  courts  of  this  district  are  em- 
powered to  carry  into  effect  the  summary  remedy  given  to  the  bank 
in  this  case  ? 

The  law  requires  the  application  for  process  to  be  made  to  the 
clerk  of  the  general  court,  or  of  the  county  court  for  the  county  in 
which  the  delinquent  resides,  and  obliges  such  clerk  to  issue  the 
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execution^  returnable  to  the  court  to  which  such  clerk  is  attached. 
Unless,  therefore,  the  clerk  of  this  district  is  vested  with  the  same 
power,  and  the  coiurts  with  jurisdiction  over  the  case,  the  bank  would 
not  have  the  means  of  resorting  to  this  remedy* 

The  third  section  of  the  act  of  February,  1801,  does  not  vest  in 
the  courts  that  power.  It  only  clothes  the  courts  and  judges  of  this 
district  with  the  jurisdiction  and  powers  of  the  circuit  courts  and 
judges  of  the  United  States.  But  we  are  of  opinion,  that  this 
defect  is  supplied  by  the  5th  section  of  the  same  act,  taken 
in  connection  with  the  5th  *  section  of  the  act  of  March  3,  [  *  246  ] 
1801.^  By  the  former  section,  the  courts  of  the  district  are 
vested  generally  with  jurisdiction  of  aU  causes  in  law  and  equity; 
and,  by  the  latter,  the  clerks  of  the  circuit  court  are  required  to  per- 
form all  the  services  then  performed  by  the  clerks  of  the  counties  of 
the  State  of  Maryland.  Among  those  services  is  that  of  instituting 
a  judicial  proceeding  in  favor  of  this  bank,  and  the  return  of  that 
process  is  required  to  be  to  the  court  vnih  which  such  clerk  is  con- 
nected. That  court  has  jurisdiction  of  all  cases  in  law  arising  in 
this  district,  and  thus  the  suit  is  instituted  by  the  proper  officer,  by 
writ  returnable  to  a  court  having  a  jurisdiction  communicated  by 
terms  which  admit  of  no  exception. 

Upon  the  whole,  we  are  of  opinion  that  the  law  is  constitutional, 
and  the  jurisdiction  vested  in  the  courts  of  the  district ;  and,  there- 
fore, that  the  juc^^ment  must  be  reversed,  and  the  cause  remanded 
fdt  further  proceedings. 

JiidgmetU  reversed. 

12  W.  213. 


The  United  States  v.  Rice. 

4  W.  246. 

Bj  the  conquest  and  military  occupation  of  a  portion  of  the  territory  of  the  United  States,  f^^.  ^  ^"^ 
by  a  public  enemy,  that  portion  is  to  be  deemed  a  foreign  country,  so  far  as  respects  our/f  *^-  -^  /■ 
reyenue  laws.  /^  ^^'  /  ^ 

Goods  imported  into  it,  are  not  imported  into  the  United  States;  and  are  subject  to  such  f?^  «-^  <  ^  ^ 
duties  only  as  the  conqueror  may  impose.  97'-    ^     ^^, 

*  The  subsequent  eyacuation  of  the  conquered  territory  by  the  enemy,  and  resump-  [  *  247  ]  fY,    ^    /^ 
tion  of  authority  by  the  United  States,  cannot  change  the  character  of  past  trans-  /^  O-  /  '    ' 

actions.  The  j\u  po§tlmimi  does  not  apply  to  the  case ;  and  goods  previously  imported 
do  not  become  liable  to  pay  duties  to  the  United  States,  by  the  resumption  of  their  sov- 
ereignty over  the  conquered  territory. 


1 2  Stats,  at  Large,  115. 
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Error  to  the  circuit  court  of  MassachuBctts.  The  case  is  stated 
in  the  opinion  of  the  court 

The  Attorney- Oeneralj  for  the  United  States. 

Webstefy  for  the  defendant 

{  *  253  ]      •  Story,  J.,  delivered  the  opinion  of  the  court 

The  single  question  arising  on  the  pleadings  in  this  case 
b,  whether  goods  imported  into  Castine,  during  its  occupation  by 
the  enemy,  are  liable  to  the  duties  imposed  by  the  revenue  laws 
upon  goods  imported  into  the  United  States.  It  appears,  by  the 
pleadings,  that  on  the  first  day  of  September,  1814,  Castine  was 
captured  by  the  enemy,  and  remained  in  his  exclusive  possession, 
under  the  command  and  control  of  his  military  and  naval  forces, 
until  after  the  ratification  of  the  treaty  of  peace,  in  February,  1815. 
During  this  period,  the  British  government  exercised  all  civil  and 
military  authority  over  the  place ;  and  established  a  custom-house, 

and  admitted  goods  to  be  imported,  according  to  regulations 
[  *  354  ]  prescribed  by  itself,  and,  among  others,  admitted  the  *  goods 

upon  which  duties  are  now  demanded.  These  goods  re- 
mained at  Castine  until  after  it  was  evacuated  by  the  enemy ;  and, 
upon  the  reestablishment  of  the  American  government,  the  collector 
of  the  customs,  claiming  a  right  to  American  duties  on  the  goods, 
took  the  bond  in  question  from  the  defendant,  for  the  security  of 
them. 

Under  these  circumstances,  we  are  all  of  opinion,  that  the  claim 
for  duties  cannot  be  sustained.  By  the  conquest  and  military  occu- 
pation of  Castine,  the  enemy  acquired  that  firm  possession  which 
enabled  him  to  exercise  the  fullest  rights  of  sovereignty  over  that 
place.  The  sovereignty  of  the  United  States  over  the  territory  was, 
of  course,  suspended,  and  the  laws  of  the  United  States  could  no 
longer  be  rightfully  enforced  there,  or  be  obligatory  upon  the  inhabit- 
ants who  remained  and  submitted  to  the  conquerors.  By  the  sur- 
render, the  inhabitants  passed  under  a  temporary  allegiance  to  the 
British  government,  and  were  bound  by  such  laws,  and  such  only,  as 
it  chose  to  recognize  and  impose.  From  the  nature  of  the  case,  no 
other  laws  could  be  obligatory  upon  them;  for  where  there  is  no 
protection,  or  allegiance,  or  sovereignty,  there  can  be  no  claim  to 
obedience.  Castine  was,  therefore,  during  this  period,  so  far  as 
respected  our  revenue  laws,  to  be  deemed  a  foreign  port ;  and  goods 
imported  into  it  by  the  inhabitants,  were  subject  to  such  duties  only 
as  the  British  government  chose  to  require.     Such  goods  were,  in  no 
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coirect  sense,  imported  into  the  United  States.  The  subsequent 
evacuation  by  the  enemy,  and  resumption  of  authority  by 
the  United  States,  *  did  not,  and  could  not,  change  the  char-  [  *  255  ] 
acter  of  the  previous  transactions.  The  doctrines  respecting 
the  jus  postKminii  are  whoUy  inapplicable  to  the  case.  The  goods 
were  liable  to  American  duties,  when  imported,  or  not  at  alL  That 
they  were  not  so  liable  at  the  time  of  importation,  is  dear  from  what 
has  been  already  stated ;  and  when,  upon  the  return  of  peace,  the 
jurisdiction  of  the  United  States  was  reassumed,  they  were  in  the 
same  predicament  as  they  would  have  been  if  Castine  had  been  a 
foreign  territory  ceded  by  treaty  to  the  United  States,  and  the  goods 
had  been  previously  imported  there.  In  the  latter  case,  tiiere  would 
be  no  pretence  to  say  that  American  duties  could  be  demanded ;  and, 
upon  principles  of  public  or  municipal  law,  the  cases  are  not  distin- 
guishable. The  authorities  cited  at  the  bar  would,  if  there  were  any 
doubt,  be  decisive  of  the  question.  But  we  think  it  too  clear  to 
require  any  aid  from  authority. 

JudgTnent  affirmed^  with  costs. 


Brown  et  aL  v.  Oilman. 

4  W.  255. 

The  scrip  or  certificate  holders,  in  the  association  called  the  New  England  Mississippi  Land  '/14/  ^  3  7 
Companj,  hold  their  ahans  i^der  the  company  itself,  as  a  part  of  the  common  capital  ^^/  ^  S  / 
stock,  and  are  not  considered  as  holding  derivatirely,  and  solely  as  indiyidoal  sab-pnr-^/// 
chasers,  nnder  the  separate  original  titles  of  the  original  purchasers  from  the  Georgia 
Mississippi  Company,  so  as  to  he  affected  by  any  circumstances  of  defect  in  these  separate 
original  titles ;  these  titles  being,  in  fact,  now  vested  in  the  trustees  of  the  New 
England  *  Mississippi  Company  itself,  as  part  of  its  common  stock,  and  not  in  [  *256  ] 
the  individual  holders. 

An  express  contract,  that  the  lien  shall  be  retained  to  a  specified  extent,  is  equivalent  to  a 
waiver  of  the  lien  to  any  greater  extent 

Where  the  deed  its^  remains  an  escrow  until  the  first  payment  is  made,  and  is  then  deliv- 
ered as  the  deed  of  the  party,  and  the  vendor  consents  to  rely  upon  the  negotiable  notes 
of  the  purchaser,  indorsed  by  third  persons,  for  the  residue  of  the  purchase-money,  this 
is  such  a  separate  security  as  extinguishes  Uie  lien. 

Appeal  from  the  circuit  court  of  Massachusetts. 

This  cause  was,  by  consent,  heard  upon  the  bill,  answer,  and 
exhibits  in  the  case.  The  material  facts  were  these :  In  the  month 
of  January,  1796,  sundry  persons,  and  among  them  William  Wet- 
more,  purchased  of  the  agents  of  certain  persons  in  Geor^a,  called 
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the  Oeorgia  Mississippi  Company,  then  in  Boston,  a  tract  of  land, 
then  in  the  State  of  Georgia,  and  now  in  the  Mississippi  Territory, 
estimated  to  contain  11,380,000  acres,  at  ten  cents  per  acre ;  which 
tract  the  Georgia  Mississippi  Company  had  purchased  of  the  State 
of  Georgia,  and  had  received  a  grant  thereof  in  due  form  of  law. 
The  conditions  of  the  purchase  were,  that  the  purchase-money  should 
be  paid  as  follows,  namely,  two  cents  thereof  on  or  before  the  iSrst 
day  of  May,  1796 ;  one  cent  more  on  or  before  the  first  day  of  Octo- 
ber, 1796 ;  two  and  a  half  cents  more,  on  or  before  the  first 
[  •257  ]  day  of  Bfay,  1797 ;  two  and  a  half  cents  more  on  or  before 
the  first  day  of  May,  1798 ;  and  the  remaining  two  *  cents 
on  or  before  the  first  day  of  May,  1799.  The  whole  of  the  pur* 
chase-money  was  to  be  secured  by  negotiable  notes  of  the  several 
purchasers,  with  approved  indorsers,  to  be  made  payable  to  Thomas 
Cumming,  president  of  the  Georgia  Mississippi  Company,  or  order, 
payable  at  the  Bank  of  the  United  States,  at  Philadelphia,  or  at  the 
Branch  Bank,  at  Boston,  and  to  be  delivered  to  the  agents,  upon  the 
execution  of  the  deed  of  conveyance  by  them.  It  was  further  agreed, 
that  the  deed,  when  executed,  should  be  placed  in  the  hands  of 
Gteorge  B.  Minot,  Esq.,  as  an  escrow,  to  be  delivered  over  by  him  to 
the  grantees  upon  the  first  payment  of  two  cents,  payable  in  May, 
1796,  for  which  first  payment,  and  for  that  only,  the  purchasers  agreed 
to  hold  themselves  jointly  responsible.  Accordingly,  a  deed  of  con- 
veyance was  executed  by  the  agents,  dated  the  13th  day  of  February, 
1796,  to  certain  grantees  named  by  the  purchasers,  to  wit :  William 
Wetmore,  Leonard  Jarvis,  and  Henry  Newman,  in  trust  for  the  pur- 
chasers ;  and  the  same  was  duly  placed  in  the  hands  of  Mr.  Minot, 
as  an  escrow,  and  negotiable  notes,  with  approved  indorsers,  were 
duly  delivered  to  the  agents  by  all  the  purchasers  for  their  respective 
shares  of  the  purchase-money.  And  afterwards  the  first  payment 
of  two  cents  having  been  satisfactorily  made  to  the  agents,  the  said 
deed  was,  with  their  consent,  delivered  over  to  the  grantees,  as  an 
absolute  deed ;  and  a  deed  of  confirmation  thereof  was  afterwards, 
in  February,  1797,  duly  executed  and  delivered  to  the  grantees,  by 
the  Greorgia  Mississippi  Company.  Affcer  the  purchase, 
[  *  258  ]  and  before  the  delivery  of  the  deed,  ^  the  purchasers  formed 
themselves  into  an  association,  by  the  name  of  the  New 
England  Mississippi  Land  Company,  and  executed  sundry  articles 
of  agreement,  and,  among  other  things,  therein  agreed  that  the  deed 
of  the  purchase  should  be  made  to  Jarvis,  Newman,  and  Wetmore, 
as  grantees  as  above  stated,  (art.  2 ;)  that  they  should  execute  deeds 
to  the  several  original  purchasers,  for  their  proportions  in  the  lands, 
but  should  retain  these  deeds  until  the  purchasers  should  sign  and 
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execute  the  articles  of  association ;  and  should  also  execute  a  deed 
of  trust  to  certain  trustees,  as  provided  for  in  the  articles,  of  such 
their  respective  shares  in  the  purchase,  (art.  3;)  that  the  several 
purchasers  should  execute  a  deed  of  trust  to  Jarvis,  Newman,  and 
William  Hull,  of  their  respective  shares  in  the  purchase,  to  hold  to 
them  and  the  survivor  of  them  in  trust,  to  be  disposed  of  according 
to  the  articles,  (art  4 ;)  that  the  business  of  the  association  should 
be  managed  by  a  board  of  directors,  who  were  to  have  full  power 
and  authority  to  sell  and  dispose  of  the  whole,  or  any  part  of  the 
property  of  the  company,  and  to  pay  over  to  their  respective  pro- 
prietors their  proportions  of  the  money  received  from  any  and  every 
sale,  &c.,  (art  8, 16,  20 ;)  that,  upon  receiving  a  deed  from  any  pur- 
chaser, according  to  the  tenor  of  the  articles,  the  trustees  were  to 
give  to  each  proprietor  a  certificate,  in  a  prescribed. form,  stating  his 
interest  in  the  trust,  and  that  he  should  hold  it  according  to  the  arti- 
cles of  the  association ;  which  certificate  was  recorded  in  the  com- 
pany's books,  and  was  to  be  "  complete  evidence  to  such 
person  of  his  right  in  said  purchase,"  and  was  *  to  be  trans-  [  *  259  ] 
ferable  by  indorsement ;  and  upon  a  record  of  the  transfer 
in  the  company's  books,  the  transferee  was  to  be  entitled  to  vote  as 
a  member  of  the  company.  The  share  of  Mr.  Wetmore  in  the  pur- 
chase was  900,000  acres.  He  paid  the  two  cents  per  acre  in  cash ; 
and  of  the  notes  given  by  him  for  the  purchase-money,  $40,000  were 
paid  by  Mrs.  Sarah  Waldo,  his  indorser,  and  the  residue,  $45,000, 
still  remains  unpaid.  Mr.  Wetmore  received  his  certificates  from 
the  trustees,  for  his  whole  purchase ;  and  having  sold  or  conveyed 
600,000  acres,  he  afterwards  conveyed  the  remaining  400,000  acres 
to  Robert  Williams,  to  whom  certificates  for  that  amount  were  duly 
issued  by  the  trustees,  three  of  which  certificates,  each  for  20,000 
acres,  duly  indorsed  by  said  Williams,  came  into  the  plaintiff's, 
Mrs.  Oilman's  hands,  for  a  valuable  consideration ;  and  the  assign- 
ment thereof  having  been  duly  recorded  in  the  company's  books, 
she  was  admitted,  and  has  always  acted,  as  a  member  of  the  com- 
pany. From  causes  well  known  to  the  public,  the  New  England 
Mississippi  Land  Company  never  obtained  possession  of  the  tract 
of  land  so  conveyed  to  them.^  On  the  31st  of  March,  1814,  congress 
passed  an  act,  entitled':  "  An  act  providing  for  the  indemnification 
of  certain  claimants  of  public  lands  in  the  Mississippi  Territory."  2 
By  this  act,  and  other  subsequent  acts  amending  the  same,^  it  was 


1  See  the  liistory  of  tlus  case,  in  Fletcher  v.  Peck,  6  C.  89,  and  in  the  public  docu- 
ments of  congress,  1809. 
9  3  Stats,  at  Large,  116.  3  s  Stats,  at  Large,  192,  235. 
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[  *260  ]  provided,  that  the  claimants  of  the  lands  might  file  *ia 
the  office  of  the  secretary  of  state,  a  release  of  all  their 
claims  to  the  United  States,  and  an  assignment  and  transfer  to  the 
United  States  of  their  claim  to  any  money  deposited  or  paid  into  the 
treasury  of  Georgia,  such  release  and  assignment  to  take  effect  on 
the  indemnification  of  the  claimants,  according  to  the  provisions  of 
the  act.  Commissioners  were  to  be,  and  were  accordingly,  appointed 
under  the  act,  who  were  authorized  to  adjudge  and  determine  upon 
the  sufficiency  of  such  releases  and  assignments,  and  also  to  "  adjudge 
and  determine  upon  all  controversies  arising  from  such  claims  so 
released  as  aforesaid,  which  may  be  found  to  conffict  with,  and  to  be 
adverse  to,  each  other.''  And  the  sum  of  |^1,550,000,  to  be  issued 
in  public  stock,  was  appropriated  by  the  act,  to  indemnify  the  claim- 
ants, claiming  in  the  name  of^  or  under,  the  Georgia  Mississippi 
Company.  The  New  England  Mississippi  Land  Company  duly 
executed  the  release  and  assignment,  required  by  the  act  of  con- 
gress ;  and  presented  the  claims  of  the  whole  company  before  the 
comnussioners*  The  commissioners  awarded  the  company  the  sum 
of  $1,083,812,  in  stock,  certificates  for  which  were  duly  issued  under 
the  act  of  congress,  and  received  by  the  treasurer  of  the  company. 
A  further  claim  was  made  for  the  whole  amount  of  the  original  share 
of  Mr.  Wetmore,  but  the  board  of  commissioners  decided,  that  the 
Georgia  Mississippi  Company  had  a  lien  in  equity  on  the  land  sold 
and  conveyed  to  said  Wetmore,  for  the  purchase-money  due  and 
unpaid  by  said  Wetmore,  and  that  the  indemnity  under  the  act  of 
congress  should  follow  that  lien,  and  be  awarded  to  said 
[^261]  *  Georgia  Mississippi  Company,  to  the  amount  thereof. 
And  inasmuch  as  the  said  Sarah  Waldo  was  the  holder  of 
certain  certificates  issued  by  said  trustees,  on  account  of  said  Wet- 
more's  original  purchase,  the  commissioners  further  awarded,  that 
the  sum  of  $40,000  of  the  purchase-money  (which  had  been  paid  or 
satisfied  by  her  for  said  Wetmore,  on  her  indorsement)  should  be 
applied  first  to  make  good  the  scrip  or  certificates  so  issued  to  her ;  and 
that  if  there  was  any  surplus,  after  making  her  scrip  or  certificates 
good,  such  surplus  could  not  be  applied  to  the  scrip  or  certificates 
held  under  Robert  Williams,  who  did  not  become  the  assignee  of 
the  said  Wetmore  until  after  the  said  sum  was  paid.  And  the  com- 
missioners further  decided,  that  the  certificates  issued  by  the  trustees, 
on  account  of  any  of  the  original  purchasers  who  failed  to  make 
payment  of  the  purchase-money  to  the  Georgia  Mississippi  Com- 
pany, were  bad,  and  that  the  parties  claiming  under  them  must  lose 
their  indemnity  under  the  act  of  congress.  By  this  award  of  the 
commissioners,  the  claim  of  the  New  England  Mississippi  Land 


FEBRUARY  TERM,  1819.  flW 

Brown  v.  Gflman.    4  W. 

Company,  for  the  amount  of  the  share  of  the  plaintiff,  was  com- 
pletely excluded.  But  the  plaintiff  claimed  her  share  of  the  stock 
actually  received,  as  a  proprietor  in  the  New  England  Mississippi 
Land  Company,  notwithstanding  the  award  of  the  commissioners ; 
and  to  establish  this  claim,  the  present  suit  was  brought;  and  in  her 
bill  she  averred,  that  she  was  a  bond  fide  purchaser,  for  a  valuable 
consideration,  without  notice  of  the  non-payment  of  the 
purchase-money  •by  Mr.  Wetmore,  which  averment  was  [*262] 
not  denied  by  the  answer. 

The  court  below  decreed,  that  the  complainant  was  entitled  to 
the  relief  she  claimed ;  and  the  cause  was  brought,  by  appeal,  to  this 
court. 

*  Jones  and  Webster^  for  the  appellant.  [  *  277  ] 

The  Attorney-  General  and  Amory^  contra. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

The  question  to  be  decided  is,  whether,  under  all  the  circumstances 
of  this  case,  the  New  England  Mississippi  Lcmd  Company,  or  Mary 
Gilman,  shall  lose  the  sum  awarded  by  the  commissioners  to  the 
Georgia  Mississippi  Company,  in  satisfaction  for  the  lien  that  com- 
pany was  supposed  to  retain  on  the  lands  they  sold,  for  the 
•  non-payment  of  the  notes  of  William  Wetmore,  given  [  *  278  ] 
for  the  purchase-money,  on  his  interest  in  the  purchase. 

In  examining  this  question,  the  nature  of  the  contract,  the  motives 
of  the  New  England  Mississippi  Company,  and  their  acts,  are  all  to 
be  considered. 

The  contract  was  made  in  January,  1796,  for  11,380,000  acres  of 
land,  lying  within  the  country  occupied  by  the  Indians,  whose  title 
was  not  extinguished.  The  purchase-money,  amounting  to  $1,380,- 
000,  was  to  be  divided  into  five  instalments,  the  first  of  which, 
amounting  to  f  118,800,  was  to  be  paid  on  the  1st  of  May,  1796,  and 
the  last  on  the  1st  of  May,  1799.  It  is  obvious,  that  this  purchase 
could  not  have  been  made  with  a  view  to  hold  all  the  lands.  The 
object  of  the  purchasers  must  have  been  to  make  a  profit  by  reselling 
a  great  part  of  them.  Accordingly,  we  find  them  making  immediate 
arrangements  to  effect  this  object.  In  February,  1796,  before  the 
legal  title  was  obtained,  the  purchasers  formed  an  association,  by 
which  it  was,  among  other  things,  agreed,  that  the  land  should  be 
conveyed  to  three  of  their  partners,  Leonard  Jarvis,  Henry  New- 
man, and  William  Wetmore,  for  the  use  and  benefit  of  the  com- 
pany. It  was  also  agreed,  that  seven  directors  riiould  be  appointed, 
VOL.  IV,  34 
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with  power  to  manage  their  affairs,  and,  after  the  company  should 
be  completely  organized,  as  prescribed  in  the  articles  of  association, 
to  seU  their  lands  for  the  common  benefit  of  the  proprietors.  In 
addition  to  this  mode  of  selling  the  lands  themselves,  which  might 
be  slow  in  its  operation,  it  was  agreed  that  each  proprietor  might 
transfer  his  interest,  in  whole  or  in  part ;  and,  to  facilitate 
[  •  279  ]  •  this  transfer,  the  whole  purchase  was  divided  into  2,276 
shares,  and  it  was  determined  that  an  assignable  certificate 
should  be  granted  to  each  proprietor,  or  to  such  person  as  he  should 
appoint,  stating  the  amount  of  his  interest  in  the  company.  No 
certificate  was  to  issue  for  less  than  one  share. 

It  is  of  great  importance  to  inquire,  how  far  the  company  pledged 
itself  to  the  assignee  of  this  certificate ;  and  how  far  it  was  incum- 
bent on  him  to  look  beyond  the  certificate  itself,  in  order  to  ascertain 
the  interest  which  it  gave  him  in  the  property  of  the  company. 

In  pursuing  this  inquiry,  we  must  look  with  some  minuteness  into 
the  state  of  the  property,  and  the  articles  of  association,  as  well  as 
into  the  language  of  the  paper  which  was  to  evidence  the  title  of 
the  holder. 

Although  the  association  was  formed  before  the  lands  were  con- 
veyed, no  certificate  was  to  issue  until  the  legal  title  in  the  company 
should  be  as  complete  as  it  could  be  made.  It  was  obviously  neces- 
sary for  the  purchasers,  before  they  proceeded  to  sell,  to  examine  well 
their  title,  and  to  use  every  precaution  which  prudence  could  suggest 
for  its  security.  This  appears  to  have  been  done.  On  the  13th  of 
February,  1796,  a  deed  was  executed  by  the  Greorgia  Company,  pur- 
porting to  convey  the  lands  to  William  Wetmore,  Leonard  Jarvis, 
and  Henry  Newman ;  and,  afterwards,  in  February,  1797,  a  deed  of 
confirmation  was  executed  and  delivered.  By  these  deeds 
{  •  280  ]  the  Georgia  Company  certainly  intended  to  *  pass,  and  the 
New  England  Company  expected  to  receive,  the  legal  title. 

The  articles  of  association  direct  these  trustees  to  convey  the 
purchased  lands  to  the  proprietors,  as  tenants  in  common,  who  are 
immediately  to  reconvey  them  to  Leonard  Jarvis,  Henry  Newman, 
and  William  Hull,  in  trust,  to  be  disposed  of  according  to  the 
articles. 

The  certificate  granted  to  each  proprietor,  for  the  purpose  of 
enabling  him  to  dispose  of  his  interest,  certifies,  that  he  is  entitled  to 
the  trast  and  benefit  of  a  certain  specified  proportion  of  the  property 
oontained  in  the  trast  deed,  "  to  hold  said  proportion,  or  share,  to 
him,  his  heirs,  executors,  administrators,  and  assigns,  according  to 
the  terms,  conditions,  covenants,  and  exceptions,  contained  in  the  said 
deed  of  trust,  and  in  certain  articles  of  agreement  entered  into  by 
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the  persons  composing  the  New  England  Mississippi  Land  Com- 
pany," This  certificate  purports,  on  its  face,  to  be  transferable  by- 
indorsement  If  it  amounted  to  no  more  than  a  declaration  that 
the  holder  had  a  right  to  sell  a  specified  part  of  the  common  property, 
it  would  be  difficult  to  maintain  that  the  company  could  afterwards 
charge  this  part  exclusively  with  a  preexisting  incumbrance.  But 
the  certificate  proceeds  farther,  and  declares  that  the  share  or  shares 
thus  transferred,  shall  be  held  according  to  the  terms,  &c,  of  the  deed 
of  trust,  and  of  the  articles  of  agreement.  So  far,  therefore,  as  that 
deed  or  those  articles  incumber  the  property,  it  certainly  remains 
incumbered  in  the  hands  of  the  assignee.  To  what  extent 
*  does  either  of  those  instruments  affect  the  case  ?  [  *  281  ] 

The  deed  from  the  proprietors  to  Jarvis,  Newman,  and 
Hull,  recites  the  grant  of  the  State  of  Georgia,  the  conveyance  of 
the  grantees  to  Wetmore,  Jarvis,  and  Newman,  in  trust  for  the  New 
England  CSompany,  the  conveyajice  of  those  trustees  to  the  members 
of  the  company,  to  hold  as  tenants  in  common,  according  to  their 
respective  interests,  and  adds,  that  it  is  found  necessary  and  expe- 
dient, that  the  premises  should  be  conveyed  '<  in  trust  to  Leonard 
Jarvisy  Henry  Newman,  and  William  Hull,  esquires,  to  have  and  to 
hold  the  same,  subject  to  all  the  trusts,  provisions,  restrictions,  cove- 
nants, and  agreements,  contained  in  certain  articles  of  sigreement 
constituting  the  New  England  Mississippi  Land  Company ; "  there- 
fore, and  in  consideration  of  $10,  the  parties  of  the  first  part  sev- 
erally "remise,  release,  and  forever  quitclaim,  to  the  said  Jarvis, 
Newman,  and  Hull,  all  the  interest,  &c.,  which  they  have,  or  ever 
had,  or  of  right  ought  to  have,  in  the  premises,  subject,  however,  to 
and  for  the  purposes  mentioned  in  the  agreement  constituting  the 
New  England  Mississippi  Land  Company.  The  parties  of  the  first 
part,  cEich  for  himself,"  and  no  further,  covenants,  that  the  premises 
are  free  and  clear  of  all  incumbrances,  by  him  made  or  suffered  to 
be  made,  and  warrants  the  same  against  himself  and  all  claiming 
under  him. 

A  separate  conveyance  was  made  by  Wetmore,  Jarvis, 
and   Newman,  to  John   Peck,  who  conveyed  *  to  Jarvis,  [  *  282  ] 
Newman,  and  HulL     But  these  conveyances  are  not  sup- 
posed to  vary  the  case. 

In  this  deed  of  trust,  each  proprietor  covenants  for  his  own  title, 
not  for  that  of  his  copartners.  This  has  been  supposed  to  give 
notice  to  the  assignee  of  each  certificate  issued  by  the  company, 
that  the  property  conveyed  did  not  constitute  a  common  stock  in  the 
hands  of  the  trustees,  out  of  which  each  holder  was  to  draw  in  pro- 
portion to  his  interest,  as  expressed  in  the  face  of  his  title  paper; 
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but  that  the  interest  of  each  copartner  was  limited  to  the  product  of 
his  own  share,  as  under  the  original  purchase,  and  that  the  holder  of 
every  certificate  was  bound  to  trace  his  title  through  the  particular 
original  purchaser  under  whom  he  claims,  and  in  whose  place  he 
stands. 

We  do  not  think  the  fact  will  sustain  the  argument. 
This  deed  conveys  the  estate  of  each  partner  to  the  company,  and 
the  covenants  it  contains  ascertain  the  extent  of  each  partner's  liability 
for  the  title  it  passes.  The  lands  thus  conveyed  are  held  by  the 
company,  in  like  manner  as  if  they  had  been  conveyed  by  persons 
who  were  not  members  of  it  The  legal  title  is  in  the  company ;  the 
power  to  sell  is  in  the  company ;  and  if  it  was  intended  that  the  right 
of  each  individual  to  dispose  of  his  interest,  should  depend  on  the 
validity  of  the  title  he  had  made,  and  that  the  purchaser  of  such 
interest  took  it  subject  to  any  incumbrance  with  which  the  estate 
conveyed  might  have  been  burdened,  previous  to  its  con* 
[  *  283  ]  veyance,  it  would  have  been  unnecessary  to  make  any  •pro* 
vision  respecting  the  sale  of  such  interest.  The  right  of 
sale  is  connected  with  the  right  of  property;  and  without  any  regula- 
tion whatever,  each  member  would  have  possessed  it  to  the  extent  of 
his  property.  The  object  for  granting  the  certificate  seems  to  have 
been,  to  enable  each  shareholder  to  sell,  unobstructed  by  those 
entangling  embarrassments  which  may  attend  a  mere  equitable  title. 
This  object,  in  which  every  member  was  equally  concerned,  could 
not  be  effected  without  giving  to  each  some  evidence  of  his  title, 
which  should  make  it  unnecessary  for  the  purchaser  to  look  further, 
in  order  to  ascertain  his  interest  in  the  general  fund,  whatever  that 
fund  might  be.  The  history  of  the  title,  as  well  as  the  words  of  the 
certificate,  would  confirm  this  opinion.  From  its  origin,  every  step 
of  its  progress  was  marked  out  and  controlled  by  the  company.  The 
legal  title  was,  by  their  order,  conveyed  to  three  persons,  selected  by 
themselves,  and  the  deed  contains  no  allusion  to  the  interest  of  other 
purchasers.  By  this  order,  also,  the  title  which  was  then  made  to 
the  several  purchasers,  was  immediately  reconveyed  to  trustees,  in 
whom  the  company  confided,  to  uses  and  purposes  expressed  in 
certain  articles  of  agreement  which  the  company  had  formed.  They 
guarded  the  title  against  incumbrances  firom  individuals,  and  thi9 
watchfulness  was  for  the  double  purpose  of  enabling  their  agents  to 
sell  the  lands  themselves,  for  the  common  benefit,  and  enabling  each 
member  to  sell  to  the  best  advantage  his  particular  interest  in  that 
fund.  It  was  scarcely  possible  for  any  individual'  to  have  incum- 
bered the  title  after  it  was  received  by  the  first  agents 
[  *  284  ]  *  of  the  company,  and  against  defects  in  the  title  con- 
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veyed  by  the  Greorgia  Company,  the  certificate  does  not  profess  to 
engage. 

The  articles  of  agreement,  to  which  also  the  certificate  refers, 
explain  fully  the  views  of  the  company.     The  great  object  of  the 
association  is  to  sell  their  lands  to  advantage.     This  is  too  plainly 
expressed  to  be  mistaken.    The  words  "terms,  conditions,  covenants, 
and  exceptions,"  contained  in  the  certificate,  refer  chiefly  to  provis- 
ions respecting  the  sale  of  lands,  and  to  others  which  recognize  the  | 
absolute  control  over  the  property  which  each  member  had  ceded  to 
the  whole  body.     It  is  unnecessary  to  recite  the  particular  articles 
which  tend  to  this  general  result.     It  is  the  spirit  which  pervades  the  ! 
whole  association.     Only  those  articles  which  relate  to  the  certificate  | 
need  be  adverted  to. 

The  11th  article  divides  the  whole  purchase  into  2,276  shares.  j 

The  12th  directs  that  a  transferable  certificate  shall  be  given  to 
each  proprietor,  prescribes  its  form,  directs  it  to  be  recorded,  and 
declares  that  it  shall  be  complete  evidence  to  such  person,  of  his.  j 

right  in  the  purchase.     No  assignee  is  admitted  as  a  member,  to  j 

vote  in  the  affairs  of  the  company,  until  his  assignment  shall  be 
recorded*  j 

The  13th  declares  that  no  certificate  shall  issue  for  less  than  one  j 

share,  and  that  the  holder  of  any  certificate  for  a  larger  quantity,  I 

may,  at  any  time,  suirender  it  to  the  trustees,  and  take  out  others  for 
such  quantities  as  he  may  choose. 

The  16th  obliges  the  directors  to  pay  over  to  the  •respec-  [  •286  ] 
tive  proprietors  their  proportions  of  the  moneys  received  firom 
any  and  every  sale,  as  soon  after  the  receipt  thereof  as  may  be. 

It  is  not  more  apparent,  that  the  general  object  of  the  association 
was  to  promote  the  sale  of  their  lands,  than  it  is  that  the  particular 
object  of  this  certificate,  and  of  the  articles  which  relate  to  it,  was  to 
enable  every  proprietor  to  avail  himself  of  his  individual  interest,  and 
to  bring  it  into  circulation.  On  no  other  principle  can  we  account 
for  subdividing  the  stock  of  the  company  into  such  small  shares ;  for 
issuing  the  certificate  itself,  for  making  it  assignable,  for  declaring 
that  it  shall  be  complete  evidence  of  titie  to  that  quantity  of  interest 
which  is  expressed  on  its  face,  for  enabling  every  holder,  by  surren- 
dering his  certificate,  to  divide  it  as  his  convenience  might  suggest ; 
and  for  declaring  that  each  holder  shall  receive  his  proportion  of  the 
money  arising  from  the  lands  which  might  be  sold.  All  these  provis- 
ions tend  directiy  to  the  same  object,  and  are  calculated  for  the  single 
purpose  of  affording  to  each  member  of  the  company  every  possible 
facility  in  selling  his  share  of  the  stock.  In  this  operation,  all  were 
equally  interested.     Every  member  of  the  company  was  alike  con- 

34* 
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cerned  in  removing  every  obstruction  to  the  free  circulation  of  his 
own  certificate,  which  could  only  be  done  by  making  it  complete 
evidence  of  title ;  an  advantage  which,  to  be  acquired  by  him,  must 
be  extended  to  all.  In  the  particular  benefit  accruing  to  each  mem* 
ber  of  the  company  from  this  arrangement,  a  fall  consideration  was 
received  for  his  joining  in  it  It  is  a  mutual  assurance,  in 
[  *  286  ]  which  all  the  *  members  pledge  themselves  for  each,  that  he 
is  really  entitled  to  sell  what  he  offers  for  sale. 

The  articles  of  agreement  then  strengthen,  instead  of  weakening, 
the  language  of  the  certificate.  They  prove  that  the  company  must 
have  intended  to  give  it  all  the  credit  they  could  bestow  on  it,  and  to 
give  to  the  assignee  all  the  assurance  they  could  give  him,  that  he 
would  stand  on  the  same  ground  with  other  members,  and  was  liable 
to  no  casualty  to  which  they  were  not  all  exposed. 

It  was  scarcely  possible  for  any  member,  unless  it  be  one  of  the 
original  agents,  to  have  eluded  the  precautions  of  the  company,  and 
have  parted  with  or  incumbered  any  portion  of  his  estate.  But  sup- 
pose the  fact  to  have  happened,  and  a  certificate  to  have  issued,  from 
any  accident  whatever,  to  him,  for  a  larger  interest  than  that  to  which 
he  was  really  entitled ;  would  an  assignee,  without  notice,  have  been 
affected  by  this  error  on  the  part  of  the  company  ? 

We  think  it  clear  that  he  would  not  The  company  has  itself 
undertaken  to  judge  of  his  title ;  and,  for  its  own  purposes,  for  the 
advantage  of  all  its  members,  to  certify  what  that  title  is.  The 
object  and  effect  of  that  certificate  is  to  stop  inquiry.  The  company 
has  pledged  its  faith,  that  the  title  under  this  certificate  shall  not  be 
questioned.  This  is  not  all.  The  articles  require  that  an  assignee 
shall  have  bis  assignment  recorded.  Here  is  a  second  confirmation 
of  title. 

We  find  a  nimiber  of  persons  associated  together  for  the  purpose 
of  purchasing  an  immense  body  of  land,  which  they  expect 
[  •  287  ]  to  resell  upon  a  profit  *  They  watch  the  progress  of  the 
title,  direct  its  course,  leave  no  power  to  individuals  over 
their  individual  shares,  but  keep  the  whole  under  the  control  of  the 
company  until  they  are  perfectiy  satisfied  with  the  state  in  which 
they  have  placed  it  The  legal  title  is,  by  their  order,  vested  in  three 
trustees,  who  are  to  be  controlled  by  seven  directors.  Then,  in  order 
to  enable  each  proprietor  to  dispose  of  any  portion  of  his  interest 
which  he  may  incline  to  sell,  assignable  certificates  are  issued,  declar- 
ing that  the  holder  is  entitled  to  a  specified  share  of  the  land.  This 
certificate  refers  to  certain  laws  of  the  company,  and  these  laws 
declare  that  such  certificate  shall  be  complete  evidence  of  title,  that 
the  assignee  shall  become  a  member  of  the  company,  authorized  to 
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vote  on  having  hia  assignment  recorded  in  books  kept  for  that  pur- 
pose.  These  certificates  are  offered  to  the  public ;  .confiding  in  the 
promise  they  contain,  an  individual  becomes  a  purchaser,  has  his 
assignment  recorded,  and  is  received,  without  objection,  as  a  member. 
If  any  latent  defect  exists  in  the  title  of  one  of  the  original  purchas- 
ers, which  was  unknown  to  the  company  when  the  certificate  issued, 
we  think  the  company  cannot  set  up  this  latent  defect  against  an 
assignee.  The  company  possessed  the  means  of  obtaining  full  infor- 
mation of  all  circumstances  which  could  affect  the  title,  so  far  as 
information  was  attainable.  They  undertook  to  judge  of  it,  and  to 
assert,  unconditionally^  that  the  holder  of  the  certificate  was  entitled 
to  the  quantity  of  interest  it  specified.  However  true  it  may  be, 
that  the  individual  in  whose  default  this  defect  originated 
*  might  be  held  accountable  for  it,  we  cannot  agree  that  the  [  *  288  } 
assignee  stands  in  his  place.  The  company  which  would 
set  it  up  against  him,  has  inquired  into  the  title ;  has,  for  its  own 
purposes,  assured  him  that  it  is  perfect,  and,  upon  the  faith  of  this 
assurance,  he  has  purchased  Had  he  taken  an  equitable  interest  in 
tznst,  relying  upon  the  faith  of  the  vendor,  his  equity,  it  is  conceded, 
would  not  be  better  than  that  of  the  vendor ;  but  he  has  relied  upon 
the  company.  He  has  mounted  up  to  the  source  of  the  equitable 
title,  and  is  there  assured  of  its  goodness.  The  company  can  never 
be  permitted  to  say,  that,  being  themselves  mistaken,  they  have 
imposed  innocently  upon  him,  and  that,  therefcwe,  they  will  throw 
the  loss  firom  themselves  on  him. 

If,  then,  Mr.  Wetmore  had  really,  by  any  act  of  his,  diminished  the 
estate  he  carried  into  the  common  stock,  and  if  the  deduction  of  his 
share  from  the  sum  awarded  to  the  company  had  been  proper,  he 
would  have  been  personally  answerable  to  the  company  for  such 
diminution ;  but  we  do  not  think  this  liability  passes  with  the  certifi- 
cate, to  his  assignee,  without  notice.  We  do  not  think  the  company 
could  be  permitted  to  assert  against  the  assignee,  the  right  they 
might  assert  against  Mr.  Wetmore. 

But  this  is  not  a  defect  in  the  titie  itself  created,  voluntarily 
created,  by  Mr.  Wetmore.  It  is  a  still  weaker  case  on  the  part  of 
the  company.  A  sum  of  money,  equal  to  the  claim  of*  the  plaintiff, 
has  been  awarded  to  the  Greorgia,  instead  of  the  New  England 
Ck)mpany,  by  the  commissioners,  under  the  idea  that  so 
much  of  the  original  purchase-money  *  remained  unpaid,  [  *  289  ] 
9xxd  that  a  lien  on  the  lands  they  sold  was  still  retained  by 
the  Georgia  Company.  As  this  failure  was  on  the  part  of  Mr.  Wet- 
mc^re,  the  New  England  Company  claim  the  right  of  subjecting  to 
this  loss  the  shares  ©f  Mrs.  Oilman,  which  were  derived  firom  certifi- 
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cates  issued  on  the  stock  of  Mr.  Wetmore.  On  the  part  of  Mrs. 
Gibnan,  it  is  contended.  1.  That  this  lien  did  not  exist ;  and  if  it  did, 
2.  That  it  affects  her  only  as  a  member  of  the  company* 

The  commissioners  determined  in  favor  of  the  Uen,  because  they 
considered  the  New  England  Company  as  holding  only  an  equitable 
estate. 

The  deeds  from  the  Georgia  to  the  New  England  Company  cer- 
tainly purport  to  pass,  and  were  intended  to  pass,  the  legal  title. 
The  only  objection  we  have  heard  to  their  having  the  operation 
intended  by  the  parties,  is,  that  they  were  not  recorded,  and  that 
the  legislature  of  Georgia  passed  an  act  which  forbid  their  being 
recorded. 

But  by  the  laws  of  Georgia,  a  deed,  though  not  recorded  within 
the  time  prescribed  by  law,  remains  valid  between  the  parties ;  and, 
were  it  even  otherwise,  it  might  well  be  doubted  whether  this  deed 
would  not  retain  all  the  validity  it  possessed  when  executed,  since 
its  being  recorded  is  rendered  impossible  by  act  of  law.  Could  it 
even  be  admitted  that  the  deeds  passed  only  an  equitable  estate,  it 
might  well  be  doubted,  whether  the  Georgia  Company,  as  plaintiffs  in 
equity,  could,  under  all  the  circumstances  of  this  case,  stand  on  better 
ground  than  if  their  deed  had  operated  as  they  intended  it  should 

operate. 
[  *  290  ]  *  But  the  court  considers  the  title  ^t  law  as  passing  by  the 
deeds  to  the  New  England  Company,  and  remaining  with 
them,  although  those  deeds  were  not  recorded.  If  this  opinion  be 
correct,  even  admitting  the  law  of  England  respecting  the  lien  of 
vendors  for  the  purchase-money  after  the  execution  of  a  deed,  to  be 
the  law  of  Georgia,  a  point  which  we  do  not  mean  to  decide,  we 
think  it  perfectly  clear  that  no  lien  was  retained,  and  none  intended 
to  be  retained,  in  this  case. 

It  must  have  been  well  known  to  the  Greorgia  Company,  that  the 
purchase  was  made  for  the  purpose  of  reselling  the  lands ;  and,  of 
consequence,  that  it  was  of  great  importance  to  the  purchasers  to 
have  a  clear  unincumbered  title ;  and  the  event  that  the  property 
might  pass  into  other  hands  before  the  whole  purchase-money  was 
paid,  was  not  improbable. 

In  the  original  agreement,  an  express  stipulation  is  made  that  the 
property  shall  remain  liable  for  the  first  payment,  but  that  separate 
securities  shall  be  taken  for  the  residue  of  the  purchase-money. 

The  deed  itself  remcdns  an  escrow  until  the  first  payment  shall  be 
made,  and  is  then  to  be  delivered  as  the  deed  of  the  parties ;  after 
which  the  vendors  consent  to  rely  on  the  several  notes  of  the  respec- 
tive purchasers.    This  is  equivalent  to  a  mortgage  of  the  premises,  to 
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Beciire  the  first  payment,  and  a  consent  to  rely  on  the  separate  notes 

of  the  purchasers  for  the  residue  of  the  purchase-money*     The  ex- 

press  contract,  that  the  lien  shall  be  retained  to  a  specified 

•  extent,  is  equivalent  to  a  waiver  of  that  lien  to  any  greater  [  *  291  ] 

extent 

The  notes,  too,  for  which  the  vendors  stipulated,  are  to  be  indorsed 
by  persons  approved  by  themselves.  This  is  a  collateral  security,  on 
which  they  relied,  and  which  discharges  any  implied  lien  on  the  land 
itself  for  the  purchase-money. 

We  think  this,  on  principles  of  English  law,  a  clear  case  of  exemp- 
tion from  lien. 

Could  this  be  doubted,  it  would  not  alter  the  obligation  of  the 
New  England  Company,  to  Mrs.  Gilman.  If  they  were  in  the  situa- 
tion of  porchasers  with  notice,  it  must  be  with  a  very  ill  grace  that 
they  set  up  this  claim  against  her  particular  interest,  after  having 
induced  her  to  purchsLse  by  the  assurance  that  she  came  into  the 
company  on  equal  terms.  If  they  were  purchasers  without  notice, 
the  lien  is  gone. 

We  are  unanimously  of  opinion,  that  the  sum  deducted  from  the 
daim  of  the  New  England  Company,  by  the  commissioners,  is  charge- 
able on  the  fund  generally,  not  on  the  share  of  Mrs.  Gilmeui  partici>- 
larly. 

Some  doubt  was  entertained  on  the  question,  whether  Mrs.  6il- 
mian  should  recover  from  the  parties  to  this  suit,  her  proportion  of  the 
money  received  by  them,  or  her  proportion  after  deducting  therefrom 
the  sum  she  would  be  entitled  to  receive  from  those  members,  who 
obtained  an  order  from  the  commissioners,  by  which  they  received 
directly,  and  not  through  the  agents  of  the  company,  the  sums  to 
which  they  were  entitled.  The  majority  of  the  court  directs 
me  to  say,  that  in  this  respect  also,  the  *  decree  is  right ;  and  [  *  292  ] 
that  the  company  or  their  agents  have  the  right  to  proceed 
against  those  members  for  what  they  have  received  beyond  their  just 
proportion  of  the  whole  sum  awarded  to  the  company. 

Decree  affirmed^  with  costs. 

7  W.  218. 
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The  Estrella.    Hernandez,  Claimant. 

4  W.  298. 

\A,^  yf'  <^,  The  seal  to  the  commission  of  a  new  government,  not  acknowledged  bj  the  goyerament  of 
the  United  States,  cannot  be  pennitted  to  prove  itself;  but  the  fact,  that  the  vessel  cmising 
nnder  sach  commission  is  employed  bj  such  government,  maybe  established  by  other  evi- 
dence, without  proving  the  seal.  # 

Where  the  privateer,  cmising  under  such  a  commission,  was  lost,  subsequent  to  the  capture 
in  question,  the  previous  existence  of  the  commission  on  board  was  allowed  to  be  proved 
by  parol  evidence. 

Where  restitution  of  captured  property  is  claimed,  upon  the  ground  that  the  force  of  the 
cruiser  making  the  capture  has  been  augmented  within  the  United  States,  by  enlisting 
men,  the  burden  of  proving  such  enlistment  is  thrown  upon  the  claimant ;  that  fact  being 
proved  by  him,  it  is  incumbent  upon  the  captors  to  show,  that  the  persons  so  enlisted  were 
subjects  or  citizens  of  the  prince  or  state  under  whose  flag  the  cruiser  sails,  transiently 
within  the  United  States,  in  order  to  bring  the  case  within  the  proviso  of  the  2d  section  of 
the  act  of  June  5, 1794,  (1  Stats,  at  Large,  38d,)  and  of  the  act  of  the  20th  April,  18I8f 
(3  Stats,  at  Large,  447.) 

The  right  of  adjudicating  on  all  questions  of  prize,  exclusively  belongs  to  the  courts  of  the 
captors'  country ;  but,  it  is  an  exception  to  the  general  rule,  that  where  the  captured  ves- 
sel is  brought,  or  voluntarily  comes,  infra  prcuidia  of  a  neutral  power,  that  power  has  a 
right  to  inquire  whether  its  own  neutrality  has  been  violated  by  the  capture ;  and,  if  so,  it 
is  bound  to  restore  the  property. 

The  act  of  the  5th  of  June,  1794,  is  not  expressly  repealed  by  the  act  of  the  3d  of  March, 
1817,  (3  Stats,  at  Laige,  370 ;)  the  act  of  1794,  so  far  as  it  was  not  changed  by  the  act  of 
1817,  remained  in  force  until  the  act  of  the  20th  of  April,  1818,  by  which  all  the  provisions 
respecting  our  neutral  relations  were  embraced,  and  all  former  laws  on  the  same  subject 
were  repealed. 

In  the  absence  of  any  act  of  congress  on  the  subject,  the  courts  of  the  United  States 

I  *  299  ]     would  have  authority,  under  the  general  law  of  *  nations,  to  decree  restitution 
of  property  captured  in  violation  of  their  neutrality. 

Appeal  from  the  district  court  of  Louisiana. 

This  vessel  and  her  cargo  were  libelled  in  the  district  court  for  the 
Louisiana  district,  by  the  alleged  former  Spanish  owner.  The  libel 
stated,  that  he  was  owner  of  the  schooner  and  cargo,  which  sailed  firom 
Havanna,  for  the  coast  of  Africa,  on  the  23d  of  April,  1817 ;  that,  on  the 
next  day,  she  was  lawlessly  and  piratically  captured,  on  the  high  seas, 
and  held  as  prize,  by  an  armed  schooner,  called  The  Constitution  of 
Venezuela,  and  forcibly  brought  within  the  jurisdiction  of  the  United 
States,  when  she  was  recaptured  by  the  United  States  ketch.  The  Sur- 
prise, and  conducted  to  New  Orleans.  That  the  captors  had  no  law- 
ful commission  from  any  sovereign  state  to  commit  hostilities  at  sea ; 
but  that  the  said  schooner  and  cargo,  until  their  recapture,  were  forci- 
bly withheld  from  the  libellant,  in  open  violation  and  contempt  of  the 
law  of  nations.  That  if  they  had  such  commission,  the  same  was 
issued,  or  delivered,  within  the  waters  and  jurisdiction  of  the  United 
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States,  with  intent  that  the  said  vessel,  The  Constitution,  should  be 
employed  in  the  service  of  Venezuela,  to  comniit  hostilities  at  sea 
against  the  subjects  of  the  king  of  Spain,  with  whom  the  United 
States  then  were,  and  now  are,  at  peace,  in  violation  of  their  laws 
and  of  the  laws  of  nations.  The  libel  further  stated,  that  The  Con- 
stitution had,  previously  to  her  cruising,  been  fitted  out, 
and  armed,  *  or  increased  or  augmented  in  force,  within  [  *  300  ] 
the  jurisdiction  and  waters  of  the  United  States ;  and,  also, 
that  she  had  been  manned  by  sundry  citizens  or  residents  of  the 
United  States,  with  the  intent  that  she  should  be  employed  to  com- 
mit hostilities,  as  aforesaid,  in  violation  of  the  laws  aforesaid.  For 
these  causes  the  libellant  prayed  a  restitution  to  him  of  The  Estrella 
and  cargo. 

A  claim  was  interposed  by  J.  F.  Lamoureux,  prize-master  of  The 
Estrella,  which  stated,  that  The  Constitution  was  duly  commissioned 
by  the  Republic  of  Venezuela,  and  authorized  to  capture  all  vessels  be- 
longing to  its  enemies,  under  which  authority  she  had  captured  The 
Estrella,  which,  with  her  cargo,  belonged  to  the  enemies  of  the  said 
republic.  That,  before  he  could  receive  his  prize  commission,  The 
Constitution  upset,  in  a  gale,  and  her  commission  and  papers,  with 
the  greater  part  of  the  crew,  were  lost.  The  claimant  further  repre- 
sented, that,  as  he  was  carrying  The  Estrella  into  port,  to  have  her 
condemned  before  a  court  of  competent  jurisdiction,  she  was  captured 
by  the  United  States  ketch.  Surprise,  and  conducted  to  New  Orleans; 
and,  therefore,  claimed  that  The  Estrella  and  cargo  might  be  adjudged 
to  be  restored  to  him. 

It  appears,  firom  the  transcript  of  the  proceedings  in  this  case,  that 
The  Estrella  was  also  libelled  on  the  part  of  the  United  States, 
although  it  is  not  stated  for  what  cause  such  libel  was  filed,  but  the 
same  was  dismissed ;  firom  which  decree  there  was  no  appeal. 

*  It  appeared  in  evidence,  that  The  Constitution  had  a  [  *  301  ] 
commission  firom  the  government  of  Venezuela,  at  the  time 
the  capture  was  made,  which  was  issued  and  delivered  at  Cartha- 
gena ;  but  that  the  same  was  lost  by  the  sinking  of  the  privateer, 
immediately  after  the  capture.  There  was  some  contradictory  testi- 
mony as  to  her  having  increased  her  armament  in  the  United  States, 
and  it  was  proved  that  she  had  augmented  the  number  of  her  crew 
in  the  port  of  New  Orleans. 

On  the  libel  filed  by  the  Spanish  owner,  decree  was  made,  that  the 
claim  of  Lamoureux,  the  prize-master,  be  dismissed,  with  costs,  and 
that  The  Estrella  and  cargo  be  delivered  up  and  restored  to  the  libel- 
lant ;  firom  which  sentence  the  cause  was  brought,  by  appeal,  to  this 
court 
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C  J.  htgersoU^  (or  the  appellant  and  captor. 

Sergeant,  contra. 

[  •  303  ]      *  Livingston,  J.,  delivered  the  opinion  of  the  court 

The  first  allegation  of  the  Spanish  owner  is,  that  The 
Constitution  had  no  lawful  commission  from  any  sovereign  State  to 
commit  hostilities  at  sea ;  and  he  contends,  that  the  commission  in 
the  present  case,  if  any  there  was,  being  that  of  a  government  not 
acknowledged  by  the  United  States,  ought  to  have  been  produced, 
and  its  seal  proved;  or  that  if  the  vessel  carrying  it  had  been  lost,  yet 

an  exemplification  of  it  ought  to  have  been  obtained  firom 
[  •  304  ]  the  proper  department  of  the  State  which  issued  it    *  The 

court  is  satisfied  with  the  proof  which  has  been  made,  of 
The  Constitution  having  had  a  commission  at  the  time  of  making 
the  capture,  and  that  such  commission  was  granted  by  the  govern^ 
ment  of  Venezuela ;  and  also,  that  the  same  was  lost  with  the  priva-> 
teer  herself,  a  very  short  time  after  the  prize  crew  took  possession  of 
The  Estrella.  The  fact  of  tiie  sinking  of  The  Constitution  is  not 
disputed ;  and  that  she  had,  at  the  time  she  went  down,  a  commission 
on  board,  is  also  fully  made  out,  which  commission  there  is  no  reason 
to  believe  was  any  other  than  the  one  which  the  collector  of  New 
Orleans  says  was  on  board  when  she  arrived  in  that  port  firom  Cartha* 
gena.  This  was  some  time  in  the  month  of  October,  in  the  year 
1816 ;  Mr.  Chew  then  saw  the  commission,  and  describes  it  as  a  very 
regular  one,  firom  the  Venezuelan  Republic,  signed,  as  others  were,  by 
Bolivar.  Although  the  court,  in  another,  case,  has  said,  that  the  seal  of 
a  government,  unacknowledged,  cannot  be  permitted  to  prove  itself ; 
it  has,  in  the  same  case,  said,  that  the  fact  of  a  vessel  being  so 
employed  may  be  established  without  proving  the  seaL  The  United 
States  V.  Palmer,  3  W.  635.  But  if  The  Constitution  had  a  com- 
mission on  board,  it  is  next  alleged,  that  the  same  was  issued  or 
delivered  within  the  waters  of  the  United  States,  with  intent  that 
she  should  be  employed  in  the  service  of  Venezuela,  to  commit 
hostilities,  at  sea,  against  the  subjects  of  the  king  of  Spain,  with 

whom  the  United  States  were  at  peace.  This  allegation  is 
[  *  305  ]  not  supported  by  any  evidence ;  •on  the  contrary,  the  same 

witnesses  who  declare  that  The  Constitution  was  a  com- 
missioned vessel,  and  whose  testimony  has  already  been  adverted  to, 
establish,  beyond  controversy,  that  the  same  was  obtained  abroad, 
and  not  issued  or  delivered  within  the  United  States. 

The  libel  next  alleges,  that  The  Constitution,  previous  to  her  last 
cruise,  had  been  fitted  out  and  armed,  or  that  her  force  had  been 
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increased  or  augmented,  within  the  jurisdiction  and  waters  of  the 
United  States,  and  also  that  she  had  there  been  manned  by  sundry 
citizens  or  residents  of  the  United  States  with  the  same  intent 

Whatever  doubt  there  may  be  as  to  the  augmentation  of  the  arma- 
ment of  The  Constitution  within  the  United  States,  the  court  is  satis- 
fied that  a  very  considerable  addition  was  made  to  her  crew,  at  New 
Orleans,  after  her  arrival  at  that  port;  one  of  the  custom-house  officers 
declares,  that,  at  that  time,  she  had  only  from  twenty  to  twenty-five 
men.  Another  of  these  officers,  who  went  on  board  on  her  first  arrival, 
states  the  number  of  her  crew  at  about  twenty ;  and  a  witness  by 
the  name  of  Guzman,  totally  unconnected  with  this  transaction, 
mentions  by  name  two  persons  who  entered  on  board  while  she  was 
lying  there.  Several  of  the  original  crew  of  The  EstreUa  have  also 
been  examined  to  this  point,  who  state  that  after  the  capture  they 
had  many  conversations  with  the  officers  and  seamen  who  composed 
the  prize  crew,  by  whom  they  were  informed  that  The  Constitution, 
when  she  left  Carthagena,  had  but  few  hands  on  board ; 
that  at  New  *  Orleans  she  shipped  almost  the  whole  of  her  [  *  306  ] 
crew,  which,  at  the  time  of  The  Estrella's  capture,  amounted 
to  sixty  or  seventy  men.  This  species  of  testimony  has  been  objected 
to,  as  being  hearsay,  and  proceeding  from  a  source  entitied  to  no 
great  credit;  although  there  may  be  something  in  this  objection,  it 
is  no  reason  for  rejecting  the  evidence  altogether.  K  the  testimony 
be  hearsay,  it  must  be  recollected  that  the  declarations  proceeded 
from  persons  very  much  interested  in  giving  a  different  representation 
of  the  transaction ;  and  as  to  the  witnesses  themselves,  although  they 
formed  a  part  of  The  Estrella's  crew,  and  may  have  felt  some  Uttie 
interest  in  the  question,  they  were  the  only  persons  who  could  give 
any  account  of  the  armament  or  crew  of  The  Constitution,  at  the 
time  of  her  making  the  capture.  It  may  be  also  remarked  that  the 
testimony  of  these  men  is,  in  this  respect,  corroborated  by  that  of  other 
witnesses,  who  are  liable  to  no  objection,  and  that  their  declarations, 
if  untrue,  might  have  been  disproved  by  the  claimant,  by  showing 
where  and  when  the  crew  of  The  Constitution  had  been  entered. 
But  if  any  of  the  crew  of  The  Constitution  were  enlisted  or  entered 
within  the  jurisdiction  of  the  United  States,  they  may,  it  is  said,  have 
been  citizens  or  subjects  of  the  Republic  of  Venezuela,  who  were 
transientiy  in  the  United  States  at  the  time  of  her  arrival,  and  had, 
therefore,  a  right,  within  one  of  the  provisos  of  the  second  section 
of  the  act  of  congress,  of  the  5th  of  June,  1794,  c.  226,  to  enlist  or 
enter  themselves  on  board  of  her ;  and  it  is  insisted,  that  the  libel- 
lant  should  have  shown  that  they  were  not  persons  of  this 
♦description.  The  court  is  not  of  this  opinion.  On  the  [  •307  ] 
VOL.  IV.  35 
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libellant,  in  the  first  instance,  lay  the  oniis  of  showing  that  the 
crew  of  The  Constitution  had  been  increased  within  the  United 
States  ;  having  done  this,  it  became  incumbent  on  the  captors,  if  they 
wanted  to  establish  their  innocence,  to  show,  as  was  in  their  power 
if  the  fact  was  so,  that  they  had  done  nothing  contrary  to  law,  by 
bringing  their  case  within  the  proviso  that  has  been  mentioned. 

The  allegation,  then,  in  the  Ubel  being  made  out,  that  The  Con- 
stitution, being  a  privateer  commissioned  by  the  Republic  of  Vene- 
zuela, was  manned  within  the  United  States,  previous  to  the  cruise 
on  which  she  captured  The  Estrella,  by  sundiy  citizens  or  residents 
of  the  United  States,  it  remains  to  see  whether  the  libellant  has  not 
made  out  a  case  for  restitution. 

*  It  has  been  attempted,  but  without  success,  to  distinguish  this  case, 
in  principle,  firom  several  which  have  already  been  decided  in  this 
court.  We  have  been  told,  as  heretofore,  that  to  the  courts  of  the 
nation  to  which  the  captor  belongs,  and  from  which  his  commission 
issues,  exclusively  appertains  the  right  of  adjudicating  on  all  captures 
and  questions  of  prize.  This  is  not  denied  ;  nor  has  the  court  ever 
felt  any  disposition  to  intrench  on  this  rule;  but,  on  the  contrary, 
whenever  an  occasion  has  occurred,  as  in  the  case  of  The  Invincible, 
1  W.  238,  it  has  been  governed  by  it  Not  only  is  it  a  rule  well  estab- 
lished by  the  customary  and  conventional  law  of  nations, 
[  •  308  ]  but  it  is  •founded  in  good  sense,  and  is  the  only  one  which 
is  salutary  and  safe  in  practice.  It  secures  to  a  belligerent 
the  independence  to  which  every  sovereign  State  is  entitled,  and 
which  would  be  somewhat  abridged,  were  he  to  condescend  so  far  as 
to  permit  those  who  bear  his  commission  to  appear  before  the  tribu- 
nals of  any  other  country,  and  submit  to  their  interpretation  or  con- 
trol the  orders  and  instructions  under  which  they  have  acted.  It 
insures,  also,  not  only  to  the  belligerent  himself,  but  to  the  world  at 
large,  a  great  degree  of  caution  and  responsibility,  on  the  part  of  the 
agents  whom  he  appoints ;  who  not  only  give  security  to  him  for 
their  good  behavior,  but  vnR  sometimes  be  checked  in  a  lawless 
career,  by  the  consideration  that  their  conduct  is  to  be  investigated 
by  the  courts  of  their  own  nation,  and  under  the  very  eye  of  the 
sovereign  under  whose  sanction  they  are  committing  hostilities.  In 
this  way,  also,  is  a  foundation  laid  for  a  claim  by  other  nations,  of 
an  indemnity  against  the  belligerent,  for  the  injuries  which  their  sub- 
jects may  sustain,  by  the  operation  of  any  unjust  or  improper  rules 
which  he  may  think  proper  to  prescribe  for  those  who  act  under  his 
authority.  But  general,  and  firmly  established  as  this  rule  is,  it  is  not 
more  so  than  some  of  the  exceptions  which  have  grown  out  of  it 
A  neutral  nation,  which  knows  its  duty,  will  not  interfere  between 
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belligerents,  so  as  to  obstract  them  in  the  exercise  of  their  undoubted 
right  to  judge,  through  the  medium  of  their  own  courts,  of  the 
validity  of  every  capture  made  under  their  respective  commissions, 
'and  to  decide  on  every  question  of  prize  law  which  may 
•arise  in  the  progress  of  such  discussion.  But  it  is  no  [  *  309  ] 
departure  from  this  obligation,  if ,  in  a  case  in  which  a  cap- 
tured vessel  be  brought  or  voluntarily  comes,  infra  prcesidia^  the 
neutral  nation  extends  its  examination  so  far  as  to  ascertain  whether 
a  trespass  has  been  committed  on  its  own  neutrality  by  the  vessel 
which  has  made  the  capture.  So  long  as  a  nation  does  not  interfere 
in  the  war,  but  professes  an  exact  impartiality  toward  both  parties, 
it  is  its  duty,  as  well  as  right,  and  its  safety,  good  faith,  and  honor 
demand  of  it,  to  be  vigilant  in  preventing  its  neutrality  from  being 
abused,  for  the  purposes  of  hostility  against  either  of  them.  This 
may  be  done,  not  only  by  guarding,  in  the  first  instance,  as  far  as  it 
can,  against  all  warlike  preparations  and  equipments  in  its  own 
waters,  but,  also,  by  restoring  to  the  original  owner  such  property  as 
has  been  wrested  from  him,  by  vessels  which  have  been  thus  illegally 
fitted  out  In  the  performance  of  this  duty,  all  the  belligerents  must 
be  supposed  to  have  an  equal  interest,  and  a  disregard  or  neglect 
of  it  would  inevitably  expose  a  neutral  nation  to  the  charge  of  insin- 
cerity, and  to  the  just  dissatisfaction  and  complaints  of  the  belliger- 
ent, the  property  of  whose  subjects  should  not,  under  such  circum- 
stances, be  restored. 

The  United  States,  instead  of  opening  their  ports  to  all  the  con- 
tending parties,  when  at  peace  themselves,  (as  may  be  done,  if  not 
prevented  by  antecedent  treaties,)  have  always  thought  it  the  wisest 
and  safest  course,  to  interdict  them  all  from  fitting  out  or  furnishing 
vessels  of  war  within  their  limits,  and  to  punish  those  who 
may  contribute  -to  such  •equipments.  To  enforce  a  general  [  *  310  ] 
and  strict  observance  of  this  neutrality,  on  the  part  of  our 
own  citizens,  and  of  others  who  reside  among  us,  a  law  passed  as 
early  as  the  year  1794,  making  it  penal,  among  other  things,  for  any 
one  within  the  jurisdiction  of  the  United  States,  to  enlist  in  the 
service  of  any  foreign  prince  or  state,  as  a  soldier,  marine,  or  seaman, 
on  board  of  any  vessel  of  war,  letter  of  marque,  or  privateer.  This 
law,  it  is  supposed,  was  not  in  force  at  the  time  when  the  crew  of 
The  Constitution  was  increased  at  New  Orleans,  having  been 
repealed,  as  is  alleged,  by  the  act  of  the  3d  of  March,  1817,  c.  58. 
But  this  act  contains  no  repealing  clause  of  this  or  any  other  section 
of  the  former  law ;  and  having  made  no  provision  on  the  subject  of 
enlistment,  it  must  have  been  the  intention  of  the  legislature  to  leave 
in  full  force  all  those  parts  of  the  first  law  which  had  undergone  no 
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alteration,  in  the  one  which  was  then  passing ;  and  we  therefore  find 
no  repeal  of  the  act  in  question,  until  the  20th  of  April,  1818,  when 
all  the  provisions  respecting  our  neutral  relations  were  embraced  by 
one  act,  and  all  former  laws  on  the  same  subject  were  repealed.  But 
whether  the  act  of  1794,  c  226,  were  in  force  or  not,  would  make  no 
difference  ;  for  it  did  not  in  terms,  contain,  nor  did  any  of  the  others, 
which  have  from  time  to  time  been  passed,  contain  a  provision  for 
the  restitution  of  property  captured  on  the  ocean,  by  vessels  which 
might  be  thus  illegally  fitted  out,  or  manned  in  our  ports.  It  is  true, 
they  recognize  a  right  in  the  courts  of  the  United  States  to  make 

restitution,  when  these  laws  have  been  disregarded,  and 
[  •  311  ]  impart  *  to  the  courts  a  power  to  punish  those  who  are 

concerned  in  such  violations.  But  in  the  absence  of  every 
act  of  congress  in  relation  to  this  matter,  the  court  would  feel  no 
difficulty  in  pronouncing  the  conduct  here  complained  of,  an  abuse 
of  the  neutrality  of  the  United  States ;  and  although,  in  such  case, 
the  ofiender  could  not  be  punished,  the  former  owner  would,  never- 
theless, be  entitled  to  restitution.  Nor  is  our  opinion  confined  to  the 
single  act  of  an  iQegal  enlistment  of  men,  which  is  the  only  fact 
proved  in  this  case ;  for  we  have  no  hesitation  in  saying,  that  for 
any  of  the  other  violations  of  our  neutrality  alleged  in  the  libel,  if 
they  had  been  proved,  the  Spanish  owner  would  have  been  equally 
entitled  to  restitution. 

Seniimce  affirmed^  wUh  costs. 

4  W.  497. 


Miller  (for  the  use  of  the  United  States)  v^  Nicholls. 


J^  4W.311. 


?   ^  <^  ^/  Where  a  cause  is  brought  to  this  court,  by  writ  of  error,  or  appeali  from  the  highest  court  of 

^     4*-       .  ^^  ^"^  equity  of  a  State,  under  the  26th  section  of  the  Judiciary  Act,  ( 1  Stats,  at  Large,  87,) 

?    c^     -/-  it  is  not  required,  that  the  record  should,  in  terms,  state  a  misoonstmction  of  the  act  of  con- 

r  ;  ^  (^  .  gross,  or  that  it  was  drawn  into  question.    It  is  sufficient  to  give  this  court  jurisdiction  of 

^  /  ^.^  the  cause,  that  the  record  should  show  that  an  act  of  congress  was  applicable  to  the  case. 


[  •  312  ]       •  Error  to  the  supreme  court  of  the  State  of  Pennsyl- 
vania. 
The  case  agreed  in  the  court  below,  stated  that  William  Nicholls, 
collector,  &c.,  being  indebted  to  the  United  States  of  America,  on 
the  9th  of  June,  1798,  executed  a  mortgage  to  Henry  Miller,  for  the 
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use  of  the  United  States,  in  the  sum  of  $59,444,  conditioned  for  the 
payment  of  $29,271 ;  payable,  $9,757,  on  or  before  the  Ist  of  January, 
1799 ;  $9,757,  on  or  before  the  9th  of  June,  1799 ;  and  $9,757,  on  or 
before  the  9th  of  September,  1799.  A  scire  facias  was  issued  upon 
the  said  mortgage,  returnable  to  September  term  of  the  said  supreme 
court  of  Pennsylvania,  in  the  year  1800,  and  judgment  thereupon 
entered  up,  in  the  said  supreme  court,  on  the  6th  of  March,  1802,  and 
thereupon  a  levari  facias  issued,  and  was  levied  upon  the  property 
of  the  said  William  Nicholls,  and  the  same  being  sold  to  the  highest 
bidder,  for  the  sum  of  $14,530,  the  same  was  brought  into  court,  and 
is  now  deposited  in  the  hands  of  the  prothonotary  of  said  court,  sub- 
ject to  the  orders  of  the  same  court.  That  on  the  22d  of  December, 
1797,  the  accounts  of  the  said  William  Nicholls  with  the  common- 
wealth of  Pennsylvania  were  settled  by  the  comptroller  and  register- 
general  of  the  commonwealth.  (Pro  ut  account  and  settlement.) 
That  an  appeal  from  said  settlement  was  filed  in  the  office 
of  *  the  prothonotary  of  the  said  supreme  court,  on  the  [  *  313  ] 
6th  day  of  March,  1798,  and  judgment  thereupon  entered 
•in  favor  of  the  commonwealth  against  the  said  William  Nicholls, 
in  the  said  supreme  court,  on  the  6th  of  September,  1798,  for  the 
sum  of  $9,987.15. 

Upon  the  preceding  statement,  the  following  question  is  sub- 
mitted to  the  consideration  of  the  court :  — 

Whether  the  said  settlement  of  the  said  public  accounts  of  the 
said  William  Nicholls,  as  aforesaid,  on  the  22d  of  December,  1797, 
was  and  is  a  lien,  from  the  date  thereof,  upon  the  real  estate  of  the 
said  William  Nicholls,  and  which  has  since  been  sold  as  aforesaid. 

A.  J.  Dallas, /or  the  United  States. 
J.  B.  M'KEAN,/or  the  Commonwealth  of  Pennsylvania. 
December  2, 1803. 

The  supreme  court  of  Pennsylvania,  on  the  21st  of  March,  1805,  on 
motion  of  Mr.  M'Kean,  attorney-general  of  the  said  commonwealth, 
made  a  rule  on  the  plaintiflf  in  error,  to  show  cause  why  the  amount 
of  the  debt  due  to  the  said  commonwealth  should  not  be  taken  out 
of  court  And  on  the  22d  of  March,  1805,  Alexander  James  Dallas, 
the  attorney  of  the  United  States  for  the  district  of  Pennsylvania, 
came  into  court  and  suggested,  "  that  the  commonwealth  of  Penn- 
sylvania ought  not  to  be  permitted  to  have  and  receive  the  money 
levied  and  produced  by  virtue  of  the  execution  in  the  suit, 
because,  the  said  *  attorney,  on  behalf  of  the  United  States,  [  •  314  ] 
saith,  that  as  well  by  virtue  of  the  said  execution,  as  of 
divers  acts  of  congress,  and  particularly  of  an  act  of  congress  entitled 
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*  an  act  to  provide  more  effectually  for  the  settlement  of  accounts 
between  the  United  States  and  receivers  of  public  moneys,'  approved 
the  3d  of  March,  1797,  (1  Stats,  at  Large,  515,)  the  said  United 
States  are  entitled  to  have  and  receive  the  mon^y  aforesaid,  and  not 
the  said  commonwealth  of  Pennsylvania. 

"A.  J.  Dallas." 

The  record  then  proceeds  as  follows :  "  And  now,  to  wit,  this  13th 
day  of  September,  1805,  the  motion  of  the  attorney-general,  to  take 
the  money  out  of  court,  was  granted  by  the  unanimous  opinion  of 
the  court" 

The  proceedings  were  afterwards  brought  before  this  court  by  writ 
of  error. 

Sergeant^  for  the  defendant  in  error,  moved  to  dismiss  the  writ  of 
error  in  this  cause,  for  want  of  jurisdiction. 

The  Attorney'  General^  contra. 

[  *  315  ]  *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 
The  question  decided  in  the  supreme  court  for  the  State 
of  Pennsylvania,  respected  only  the  construction  of  a  law  of  that 
State.  It  does  not  appear,  from  the  record,  that  either  the  consti- 
tutionality of  the  law  of  Pennsylvania  or  any  act  of  congress  was 
drawn  into  question. 

It  would  not  be  required  that  the  record  should,  in  terms,  state  a 
misconstruction  of  an  act  of  congress,  or  that  an  act  of  congress  was 
drawn  into  question.  It  would  have  been  sufficient  to  give  this 
court  jurisdiction  of  the  cause,  that  the  record  should  show  that  an 
act  of  congress  was  applicable  to  the  case.  That  is  not  shown  by 
this  record.  The  act  of  congress  which  is  supposed  to  have  been 
disregarded,  and  which,  probably,  was  disregarded  by  the  state  court, 
is  that  which  gives  the  United  States  priority  in  cases  of  insolvency. 
Had  the  fact  of  insolvency  appeared  upon  the  record,  that  would 
have  enabled  this  court  to  revise  the  judgment  of  the  supreme  court 
of  Pennsylvania.  But  that  fact  does  not  appear.  No  other  question 
is  presented  than  the  correctness  of  the  decision  of  the  state  court, 
according  to  the  laws  of  Pennsylvania,  and  that  is  a  question  over 
which  this  court  can  take  no  jurisdiction. 

The  writ  of  error  must  be  dismissed. 

Writ  of  error  dismissed. 

12^.117;  2  p.  245,  880;  3  P.  292;  4  P.  410;  5  P.  248;  6  P.  41 ;  10  P.  868;  12  P.  102; 
16  P.  291;  11  H.  529;  12  H.  98. 
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IVFCuLLocH  V.  The  State  of  Maryland  et  oL  fff^-^l^y 

4W.316.  /^J^-/^'7 

The  act  incorporating  the  Bank  of  the  United  States,  (3  Stats,  at  Lax^,  266,)  is  a  law  made^  ^  ^^^1 
in  pursnanoe  of  the  constitution.  y?  T'  lA^V 

The  power  to  establish  a  branch  in  the  State  of  Maryland,  might  properly  be  exercised  b^^  yS  ^  ^ 
the  bank  itself.  ^^  ^^  % 

The  law  of  Maryland,  imposing  a  tax  on  the  operations  of  the  bank,  is  nnconstitntional.       4^  sT^^ 

Error  to  the  court  of  appeals  of  the  State  of  Maryland.  mt^S^V 

This  was  an  action  of  debt,  brought  by  the  defendant  in  error,  ^^  l/^") 
John  James,  who  sued  as  well  for  himself  as  for  the  State  of  Mary-,^//.  /// 
land|in  the  county  court  of  Baltimore  county,  in  the  said  State,  »^^t^^^ 
against  the  plaintiff  in  error,  M'Culloch,  to  recover  certain  penalties ^y^^^-,jj^ 
under  the  act  of  the  legislature  of  Maryland,  hereafter  mentioned,  y//.  .y  ^  / 
Judgment  being  rendered  against  the  plaintiff  in  error,  upon  the  fol-^/^  ^'^  t^ 
lowing  statement  of  facts,  agreed  and  submitted  to  the  court  by  the/'^'^,  ^V^ 
parties,  was  affirmed  by  the  court  of  appeals  of  the  State  of  Mary-/'^':^  V'^^ 
land,  the  highest  court  of  law  of  said  State,  and  the  cause  wasV/y  \J^^^ 
brought,  by  writ  of  error,  to  this  court  /f/f.  t^  ^ 

It  is  admitted  by  the  parties  in  this  cause,  by  their  counsel,  that^^/^  -^  -^ 
there  was  passed,  on  the  10th  day  of  April,  1816,  by  the  congress  ol^^  *-''-,/ 
the  United  States,  an  act,  entitled,  "  An  act  to  incorporate  the  sub-^y  y^  .  J 
scribers  to  the  Bank  of  the  United  States;"  and  that  there  was<^i^/4.  ^^o 
passed,  on  the  11th  day  of  February,  1818,  by  the  general  assembly  off^^-  ^^ 
Maryland,  an  act,  entitled,  «  An  act  to  impose  a  tax  on  all  banks,^JJ^^  //, 
or  branches  thereof,  in  the  State  of  Maryland,  not  chartered  f^y/f,  3  f  - 

by  the  legislature,"  •which  said  acts  are  made  part  of  this  [  *  318  ]>^(^  *^.^ 
statement,  and  it  is  agreed  may  be  read  from  the  statute  fv^A  ^  /^^^ 

books  in  which  they  are  respectively  printed.  It  is  further  admitted,'^^*  /"^ 
that  the  president,  directors,  and  company  of  the  bank  of  the  Unitedy,,.^^  jt;' 
States,  incorporated  by  the  act  of  congress  aforesaid,  did  organize/^ ^^  -; ;,' 
themselves,  and  go  into  fall  operation  in  the  city  of  Philadelphia,  in/^  s/i//}  ^:i 
the  State  of  Pennsylvania,  in  pursuance  of  the  said  act,  and  that/^l^^.  ^^J 
they  did  on  the  day  of  eighteen  hundred  and  seven-/:^  ^^  ^7 

teen,  establish  a  branch  of  the  said  bank,  or  an  office  of  discount^  ^^'  ^/^ 
and  deposit,  in  the  city  of  Baltimore,  in  the  State  of  Maryland,'-  '^'^'  ^^"^ 
which  has  from  that  time,  until  the  first  day  of  May,  eighteen  hun-y^^^'  ^'i 
dred  and  eighteen,  ever  since  transacted  and  carried  on  business  as  ^/l-y/i'  j 
bank,  or  office  of  discount  and  deposit,  and  ^s  a  branch  of  the  said  -^.  ^^ 
bank  of  the  United  States,  by  issuing  bank  notea  and  discounting^^  ^^^^  ^^ 
promissoiy  notes,  and  performing  other  operations  usual  and  cu8tom*3/i^->^.  y^c 
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^-^  Qiy  for  banks  to  do  and  perfonn,  under  the  authority  and  by  the 
'  ^  direction  of  the  said  president,  directors,  and  company  of  the  bank 
^  /  ^  of  the  United  States,  established  at  Philadelphia,  as  aforesaid.  It  is 
^  '^  t^  further  admitted,  that  the  said  president,  directors,  and  company  of 
^  ^  ^  the  said  bank,  had  no  authority  to  establish  the  said  branch,  or  office 
of  discoimt  and  deposit,  at  the  city  of  Baltimore,  from  the  State  of 
Maryland,  otherwise  than  the  said  State  having  adopted  the  consti- 
tution of  the  United  States,  and  composing  one  of  the  States  of  the 
Union.  It  is  farther  admitted,  that  James  William  M'Culloch,  the 
^  ?^  S  defendant  below,  being  the  cashier  of  the  said  branch,  or 

t'^''  3    [  *  319  ]  office  of  discount  and  •deposit,  did,  on  the  several  days 
^    '  (  ^'  set  forth  in  the  declaration  in  this  cause,  issue  the  said 

5'-  ^  ^^'  respective  bank-notes  therein  described,  from  the  said  branch,  or  office, 
^  (^  ^  */  to  a  certain  George  Williams,  in  the  city  of  Baltimore,  in  part  pay- 
^^7  \^/  ment  of  a  promissory  note  of  the  said  Williams,  discounted  by  the 
^  ^  ^  f  said  branch  or  office,  which  said  respective  bank-notes  were  not,  nor 
;.  ^  ^  v^"  was  either  of  them,  so  issued  on  stamped  paper,  in  the  manner  pre- 
/  c  Ji^  scribed  by  the  act  of  assembly  aforesaid.  It  is  further  admitted,  that 
^  /  cT  ^'  the  said  president,  directors,  and  company  of  the  bank  of  the  United 
/.  7^  ^  States,  and  the  said  branch  or  office  of  discount  and  deposit,  have 
'/■  ^  ^j"_  not,  nor  has  either  of  them,  paid  in  advance,  or  otherwise,  the  sum 
^/"^ ^ /  of  fifteen  thousand  dollars,  to  the  treasurer  of  the  Western  Shore, 
/  Z^^'-  for  the  use  of  the  State  of  Maryland,  before  the  issuing  of  the  said 
0  ^  ^^  notes,  or  any  of  them,  nor  since  those  periods.  And  it  is  further 
;  ,7^^  admitted,  that  the  treasurer  of  the  Western  Shore  of  Maryland, 
p  ^  I  .^  under  the  direction  of  the  governor  and  council  of  the  said  State, 
^  ,  ^,  ,-^  was  ready,  and  offered  to  deliver  to  the  said  president,  directors,  and 
^  ^  ^  V  company  of  the  said  bank,  and  to  the  said  branch,  or  office  of  dis- 
\.  /  count  and  deposit,  stamped  paper  of  the  kind  and  denomination 
required  and  described  in  the  said  act  of  assembly. 

The  question  submitted  to  the  court  for  their  decision  in  this  case, 
is  as  to  the  validity  of  the  said  act  of  the  general  assembly  of  Mary- 
land, on  the  ground  of  its  being  repugnant  to  the  constitution  of  the 
United  States,  and  the  act  of  congress  aforesaid,  or  to  ohd  of  them. 
Upon  the  foregoing  statement  of  facts,  and  the  pleadings  in 
[  •320  ]  this  cause,  (all  eirors  in  *  which  are  hereby  agreed  to  be 
mutually  released,)  if  the  court  should  be  of  opinion  that 
the  plaintiffs  are  entitled  to  recover,  then  judgment,  it  is  agreed,  shall 
be  entered  for  the  plaintifis,  for  twenty-five  hundred  dollars,  and  costs 
of  suit  But  if  the  court  should  be  of  opinion  that  the  plainti£E3 
are  not  entitled  to  recover  upon  the  statement  and  pleadings  afore- 
said, then  judgment  of  non  pros  shall  be  entered,  with  costs,  to  the 
defendant 
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It  is  agreed  that  either  party  may  appeal  from  the  decision  of  the 
comity  court  to  the  comrt  of  appeals,  and  from  the  decision  of  the 
court  of  appeals  to  the  supreme  court  of  the  United  States,  accord- 
ing to  the  modes  and  usages  of  law,  and  have  the  same  benefit  of 
this  statement  of  facts,  in  the  same  manner  as  could  be  had  if  a  jury 
had  been  sworn  and  impanelled  in  this  cause,  and  a  special  verdict 
had  been  foimd,  or  these  facts  had  appeared  and  been  stated  in  an 
exception  taken  to  the  opinion  of  the  court,  and  the  court's  direction 
to  the  jury  thereon. 

Copy  of  the  act  of  the  legislature  of  the  State  of  Maryland, 
referred  to  in  the  preceding  statement. 

An  Act  to  impose  a  Tax  on  all  Banks  or  Branches  thereof  in  the  State 
of  Maryland^  not  chartered  by  the  Legislature. 

Be  it  enacted^  by  the  General  Assembly  of  Marylandy  That  if  any 
'  bemk  has  established,  or  shall,  without  authority  from  the  State,  first 
had  and  obtained,  establish  any  branch,  office  of  discount 
and  •  deposit,  or  office  of  pay  and  receipt,  in  any  part  of  this  [  *  321  ] 
State,  it  shall  not  be  lawful  for  the  said  branch,  office  of 
discount  and  deposit,  or  office  of  pay  and  receipt,  to  issue  notes  in 
any  manner,  of  any  other  denomination  than  five,  ten,  twenty,  fifty, 
one  hundred,  five  hundred,  and  one  thousand  dollars,  and  no  note 
shall  be  issued  except  upon  stamped  paper  of  the  following  denom- 
inations ;  that  is  to  say,  every  five  dollar  note  shall  be  upon  a  stamp 
of  ten  cents ;  every  ten*  dollar  note  upon  a  stamp  of  twenty  cents ; 
every  twenty  dollar  note,  upon  a  stamp  of  thirty  cents ;  every  fifty 
dollar  note,  upon  a  stamp  of  fifty  cents ;  every  one  hundred  doUar 
note,  upon  a  stanap  of  one  dollar;  every  five  hundred  dollar  note, 
upon  a  stamp  of  ten  dollars ;  and  every  thousand  dollar  note,  upon 
a  stamp  of  twenty  dollars ;  which  paper  shall  be  furnished  by  the 
treasurer  of  the  Western  Shore,  under  the  direction  of  the  governor 
and  council,  to  be  paid  for  upon  delivery :  Provided  always,  That 
any  institution  of  the  above  description  may  relieve  itself  from  the 
operation  of  the  provisions  aforesaid,  by  paying  annually,  in  advance, 
to  the  treasurer  of  the  Western  Shore,  for  the  use  of  the  State,  the 
sum  of  fifteen  thousand  dollars. 

And  be  it  enacted,  that  the  president,  cashier,  each  of  the  directors 
and  officers  of  every  institution  established,  or  to  be  established  as 
aforesaid,  offending  against  the  provisions  aforesaid,  shall  forfeit  a 
sum  of  five  hundred  dollars  for  each  and  every  offence ;  and  every 
person  having  any  agency  in  circulating  any  note  aforesaid,  not 


418         SUPREME   COURT  OF  THE  UNITED  STATES. 

M'Calloch  V.  Stote  of  Maryland.    4  W. 

stamped  as  aforesaid  directed,  shall  forfeit  a  sum  not  ex- 
[  •  322  ]  ceeding  one  •hundred  dollars ;  every  penalty  aforesaid  to  be 

recovered  by  indictment,  or  action  of  debt,  in  the  county 
court  of  the  county  where  the  offence  shall  be  committed,  one  half  to 
the  informer,  and  the  other  half  to  the  use  of  the  State. 

And  be  it  enacted,  that  this  act  shall  be  in  full  force  and  effect 
from  and  after  the  first  day  of  May  next. 

Webster  and  Pinkney^  for  the  plaintiff  in  error. 

Hqpkinson^  JoneSj  and  Martifiy  for  the  defendant. 

The  Attorney- OeneralwQA  also  heard  for  the  plaintiff,  by  reason  of 
the  interest  of  the  United  States. 

[  •  400  ]      •  Marshall,  C.  X,  delivered  the  opinion  of  the  court. 

In  the  case  now  to  be  determined,  the  defendant,  a  sover- 
eign state,  denies  the  obligation  of  a  law  enacted  by  the  legislature 
of  the  Union ;  and  the  plaintiff,  on  his  part,  contests  the  validity  of 
an  act  which  has  been  passed  by  the  legislature  of  that  State. 
The  constitution  of  our  country,  in  its  most  interesting  and  vital 
parts,  is  to  be  considered ;  the  conflicting  powers  of  the  government 
of  the  Union  and  of  its  members,  as  marked  in  that  constitution,  are 
to  be  discussed ;  and  an  opinion  given,  which  may  essentially  in- 
fluence the  great  operations  of  the  government.  No  tribunal  can 
approach  such  a  question  without  a  deep  sense  of  its  importance, 
and  of  the  awful  responsibility  involved  in  its  decision.  But 
[  •  401  ]  it  must  be  decided  peacefully,  or  remain  a  source  of  *  hostile 
legislation,  perhaps  of  hostility  of  a  still  more  serious  nature ; 
and  if  it  is  to  be  so  decided,  by  this  tribunal  alone  can  the  decision 
be  made.  On  the  supreme  court  of  the  United  States  has  the  con- 
stitution of  our  country  devolved  this  important  duty. 

The  first  question  made  in  the  cause  is,  has  congress  power  to  in- 
corporate a  bank  ? 

It  has  been  truly  said,  that  this  can  scarcely  be  considered  as  an 
open  question,  entirely  unprejudiced  by  the  former  proceedings  of  the 
nation  respecting  it.  The  principle  now  contested  was  introduced 
at  a  very  early  period  of  our  history,  has  been  recognized  by  many 
successive  legislatures,  and  has  been  acted  upon  by  the  judicial  de- 
partment, in  cases  of  peculiar  deUcacy,  as  a  law  of  undoubted 
obligation. 

It  will  not  be  denied,  that  a  bold  and  daring  usurpation  might  be 
resisted,  after  an  acquiescence  still  longer  and  more  complete  than 
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this.  Bat  it  is  conceived  that  a  doubtful  question,  one  on  which 
human  reason  may  pause,  and  the  human  judgment  be  suspended, 
in  the  decision  of  which  the  great  principles  of  liberty  are  not  con- 
cerned, but  the  respective  powers  of  those  who  are  equally  the  repre- 
sentatives of  the  people,  are  to  be  adjusted ;  if  not  p]it  at  rest  by  the 
practice  of  the  government,  ought  to  receive  a  considerable  impres- 
sion from  that  practice.  An  exposition  of  the  constitution,  deliber- 
ately established  by  legislative  acts,  on  the  faith  of  which  an  immense 
property  has  been  advanced,  ought  not  to  be  lightiy  disregardedi 
-  The  power  now  contested  was  exercised  by  the  first 
congress  elected  under  the  present  constitution.  *  The  bill  [  *  402  ] 
for  incorporating  the  Bank  of  the  United  States  did  not 
steal  upon  an  unsuspecting  legislature,  and  pass  unobserved.  Its 
principle  was  completely  understood,  and  was  opposed  with  equal 
zeal  and  abiUty.  After  being  resisted,  first  in  the  fair  and  open 
field  of  debate,  and  afterwards  in  the  executive  cabinet,  with  as 
much  persevering  talent  as  any  measure  has  ever  experienced,  and 
being  supported  by  arguments  which  convinced  minds  as  pure  and 
as  intelligent  as  this  country  can  boast,  it  became  a  law.  The 
original  act  was  permitted  to  expire ;  but  a  short  experience  of  the 
embarrassments  to  which  the  refusal  to  revive  it  exposed  the  govern- 
ment, convinced  those  who  were  most  prejudiced  against  the  measure 
of  its  necessity,  and  induced  the  passage  of  the  present  law.  It  would 
require  no  ordinary  share  of  intrepidity  to  assert,  that  a  measure 
adopted  under  these  circumstances,  was  a  bold  and  plain  usurpation, 
to  which  the  constitution  gave  no  countenance. 

These  observations  belong  to  the  cause :  but  they  are  not  made 
under  the  impression  that,  were  the  question  entirely  new,  the  law 
would  be  found  irreconcilable  with  the  constitution. 

In  discussing  this  question,  the  counsel  for  the  State  of  Maryland 
have  deemed  it  of  some  importance,  in  the  construction  of  the  con- 
stitution, to  consider  that  instrument  not  as  emanating  from  the 
people,  but  as  the  act  of  sovereign  and  independent  States.  The 
powers  of  the  general  government,  it  has  been  said,  are  delegated 
by  the  States,  who  alone  are  truly  sovereign ;  and  must  be  exer- 
cised in  subordination  to  the  States,  who  alone  possess  supreme 
dominion. 

•  It  would  be  diflScult  to  sustain  this  proposition.  The  [  *  403  ] 
convention  which  framed  the  constitution  was,  indeed, 
elected  by  the  state  legislatures.  But  the  instrument,  when  it  came 
from  their  hands,  was  a  mere  proposal,  without  obligation,  or  preten- 
sions to  it.  It  was  reported  to  the  then  existing  congress  of  the 
United  States,  with  a  request  that  it  might "  be  submitted  to  a  con- 
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vention  of  delegates,  chosen  in  each  State,  by  the  people  thereof^ 
under  the  recommendation  of  its  legislature,  for  their  assent  and 
ratification."  This  mode  of  proceeding  was  adopted;  and  by  the 
convention,  by  congress,  and  by  the  State  legislatures,  the  instrument 
was  submitted  to  the  people.  They  acted  upon  it,  in  the  only  manner 
in  which  they  can  act  safely,  effectively,  and  wisely,  on  such  a  sub- 
ject, by  assembling  in  convention.  It  is  true,  they  assembled  in  their 
several  States;  and  where  else  should  they  have  assembled?  No 
political  dreamer  was  ever  wild  enough  to  think  of  breaking  down 
the  lines  which  separate  the  States,  and  of  compounding  the 
American  people  into  one  common  mass.  Of  consequence,  when 
they  act,  they  act  in  their  States.  But  the  measures  they  adopt 
do  not,  on  that  account,  cease  to  be  the  measures  of  the  people 
themselves,  or  become  the  measures  of  the  State  governments. 

From  these  conventions  the  constitution  derives  its  whole  authority. 
The  government  proceeds   directly  from  the  people;  is  "ordained 
and  established "  in  the  name  of  the  people ;  and  is  declared  to  be 
ordained,  "  in  order  to  form  a  more  perfect  union,  establish 
[  *404  ]  justice,  insure  domestic  tranquillity,  and  secure  *the  bless- 
ings of  liberty  to  themselves  and  to  their  posterity."     The 
assent  of  the  States,  in  their  sovereign  capacity,  is  implied  in  calling 
a  convention,  and  thus  submitting  that  instrument  to  the  people. 
But  the  people  were  at  perfect  liberty  to  accept  or  reject  it ;  and  their 
act  was  final     It  required  not  the  affirmance,  and  could  not  be  nega- 
tived, by  the  State  governments.    The  constitution,  when  thus  adopt- 
*  ed,  was  of  complete  obligation,  and  bound  the  State  sovereignties. 

It  has  been  said,  that  the  people  had  ahready  surrendered  all  their 
powers  to  the  State  sovereignties,  and  had  nothing  more  to  give. 
But,  surely,  the  question  whether  they  may  resume  and  modify  the 
powers  granted  to  government,  does  not  remain  to  be  settled  in  this 
country.  Much  more  might  the  legitimacy  of  the  general  govern- 
ment be  doubted,  had  it  been  created  by  the  States.  The  powers 
delegated  to  the  State  sovereignties  were  to  be  exercised  by  them- 
selves, not  by  a  distinct  and  independent  sovereignty,  created  by 
themselves.  To  the  formation  of  a  league,  such  as  was  the  con- 
federation, the  State  sovereignties  were  certainly  competent.  But 
when,  "  in  order  to  form  a  more  perfect  union,"  it  was  deemed  neces- 
sary to  change  this  alliance  into  an  effective  government,  possessing 
great  and  sovereign  powers,  and  acting  directly  on  the  people,  the 
necessity  of  referring  it  to  the  people,  and  of  deriving  its  powers 
directly  from  them,  was  felt  and  acknowledged  by  all. 

The  government  of  the  Union,  then,  (whatever  may  be 
[  •  405  ]  the  influence  of  this  fact  on  the  case,)  is,  *  emphatically  and 
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truly,  a  government  of  the  people.  In  form  and  in  substance  it 
emanates  from  them.  Its  powers  are  granted  by  them,  and  are  to 
be  exercised  directly  on  them,  and  for  their  benefit 

This  government  is  acknowledged  by  all  to  be  one  of  enumerated 
powers.  The  principle,  that  it  can  exercise  only  the  powers  granted 
to  it,  would  seem  too  apparent  to  have  required  to  be  enforced  by  all 
those  arguments  which  its  enlightened  friends,  while  it  was  depend- 
ing before  the  people,  found  it  necessary  to  urge.  That  principle  is 
now  universally  admitted.  But  the  question  respecting  the  extent 
of  the  powers  actually  granted,  is  perpetually  arising,  and  will  prob- 
ably continue  to  arise,  as  long  as  our  system  shall  exist 

Li  discussing  these  questions,  the  conflicting  powers  of  the  general 
and  State  governments  must  be  brought  into  view,  and  the  supremacy 
of  their  respective  laws,  when  they  are  in  opposition,  must  be  settled. 

If  any  one  proposition  could  command  the  universal  assent  of 
mankind,  we  might  expect  it  would  be  this :  that  the  government 
of  the  Union,  though  limited  in  its  powers,  is  supreme  within  its 
sphere  of  action.  This  would  seem  to  result  necessarily  from  its 
nature.  It  is  the  government  of  edl;  its  powers  are  delegated  by  all; 
it  represents  all,  and  acts  for  alL  Though  any  one  State  may  be 
willing  to  control  its  operations,  no  State  is  willing  to  allow  others 
to  control  them.  The  nation,  on  those  subjects  on  which  it  can  act, 
must  necessarily  bind  its  component  parts.  But  this  question  is  not 
left  to  mere  reason :  the  people  have,  in  express  terms,  de- 
cided it,  by  saying,  •"this  constitution,  and  the  laws  of  the  [  •406  ] 
United  States,  which  shall  be  made  in  pursuance  thereof," 
"  shall  be  the  supreme  lai^  of  the  land,"  and  by  requiring  that  the 
members  of  the  State  legislatures,  and  the  oflScers  of  the  executive 
and  judicial  departments  of  the  States,  shall  take  the  oath  of  fidelity 
to  it 

The  government  of  the  United  States,  then,  though  limited  in  its 
powers,  is  supreme ;  and  its  laws,  when  made  in  pursuance  of  the 
constitution,  form  the  supreme  law  of  the  land,  "  any  thing  in  the 
constitution  or  laws  of  any  State,  to  the  contrary  notwithstanding." 
.  ^  Among  the  enumerated  powers,  we  do  not  find  that  of  establishing 
a  bank  or  creating  a  corporation.  But  there  is  no  phrase  in  the 
instrument  which,  like  the  articles  of  confederation,  excludes  inci- 
dental or  implied  powers ;  and  which  requires  that  every  thing  granted 
shall  be  expressly  and  minutely  described.  Even  the  10th  amend- 
ment, which  was  framed  for  the  purpose  of  quieting  the  excessive 
jealousies  which  had  been  excited,  omits  the  word  "  expressly,"  and 
declares  only  that  the  powers  "  not  delegated  to  the  United  States, 
nor  prohibited  to  the  States,  are  reserved  to  the  States  or  to  the 
VOL.  IV.  36 
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people;"  thus  leaving  the  question,  whether  the  particular  power 
which  may  become  the  subject  of  contest,  has  been  delegated  to  the 
one  government,  or  prohibited  to  the  other,  to  depend  on  a  fair  con- 
struction of  the  whole  instrument    The  men  who  drew  and  adopted 

this  amendment,  had  experienced  the  embarrassments  re- 
[  *  407  ]  suiting  from  the  insertion  of  this  word  in  the  articles  *  of 

confederation,  and  probably  omitted  it  to  avoid  those  em- 
barrassments. A  constitution,  to  contain  an  accurate  detail  of  all 
the  subdivisions  of  which  its  great  powers  will  admit,  and  of  all  the 
means  by  which  they  may  be  carried  into  execution,  would  partake 
of  the  prolixity  of  a  legal  code,  and  could  scarcely  be  embraced  by 
the  human  mind.  It  would  probably  never  be  understood  by  the 
pubUc.  Its  nature,  therefore,  requires,  that  only  its  great  outlines 
should  be  marked,  its  important  objects  designated,  and  the  minor 
ingredients  which  compose  those  objects  be  deduced  from  the  nature 
of  the  objects  themselves.  That  this  idea  was  entertained  by  the 
framers  of  the  American  constitution,  is  not  only  to  be  inferred  from 
the  nature  of  the  instrument,  but  from  the  language.  Why  else 
were  some  of  the  limitations,  found  in  the  9th  section  of  the  1st 
article,  introduced  ?  It  is  also,  in  some  degree,  warranted  by  their 
having  omitted  to  use  any  restrictive  term  which  might  prevent  its 
receiving  a  fair  and  just  interpretation.  In  considering  this  question, 
then,  we  must  never  forget,  that  it  is  a  constitution  we  are  expound- 
ing. 

Although,  among  the  enumerated  powers  of  government,  we  do 
not  find  the  word  "bank,"  or  "incorporation,"  we  find  the  great 
powers  to  lay  and  collect  taxes ;  to  borrow  money;  to  regulate  com- 
merce; to  declare  and  conduct  a  war;  and  to  raise  and  support 
armies  and  navies.  The  sword  and  the  purse,  all  the  external  rela- 
tions, and  no  inconsiderable  portion  of  the  industry  of  the  nation, 

are  intrusted  to  its  government  It  can  never  be  pretended 
[  •408  ]  *that  these  vast  powers  draw  after  them  others  of  inferior 

importance,  merely  because  they  are  inferior.  Such  an  idea 
can  never  be  advanced.  But  it  may,  with  great  reason,  be  con- 
tended, that  a  government,  intrusted  with  such  ample  powers,  on  the 
due  execution  of  which  the  happiness  and  prosperity  of  the  nation 
so  vitally  depends,  must  also  be  intrusted  with  ample  means  for  their 
I  execution.     The  power  being  given,  it  is  the  interest  of  the  nation 

I  to  facilitate  its  execution.     It  can  never  be  their  interest,  and  cannot 

be  presumed  to  have  been  their  intention,  to  clog  and  embarrass  its 
execution  by  withholding  the  most  appropriate  means.  Throughout 
this  vast  republic,  from  the  St  Croix  to  the  Gulf  of  Mexico,  from 
the  Atlantic  to  the  Pacific,  revenue  is  to  be  collected  and  expended. 
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armies  are  to  be  marched  and  supported.  The  exigencies  of  the 
nation  may  require,  that  the  treasure  raised  in  the  North  should  be 
transported  to  the  South,  that  raised  in  the  East  conveyed  to  the 
West,  or  that  this  order  should  be  reversed.  Is  that  construction  of 
the  constitution  to  be  preferred  which  would  render  these  operations 
difficult,  hazardous,  and  expensive  ?  Can  we  adopt  that  construc- 
tion, (unless  the  words  imperiously  require  it,)  which  would  impute 
to  the  framers  of  that  instrument,' when  granting  these  powers  for  the 
public  good,  the  intention  of  impeding  their  exercise  by  withholding 
a  choice  of  means  ?  K,  indeed,  such  be  the  mandate  of  the  consti- 
tution, we  have  only  to  obey ;  but  that  instrument  does  not  profess 
to  enumerate  the  means  by  which  the  powers  it  confers 
may  be  executed ;  nor  does  it  prohibit  the  creation  of  *  a  [  *  409  ] 
corporation,  if  the  existence  of  such  a  being  be  essential  to 
the  beneficial  exercise  of  those  powers.  It  is,  then,  the  subject  of 
fair  inquiry,  how  far  such  means  may  be  employed. 

It  is  not  denied,  that  the  powers  given  to  the  government  imply 
the  ordinary  means  of  execution.  That,  for  example,  of  raising 
revenue,  and  applying  it  to  national  purposes,  is  admitted  to  imply 
the  power  of  conveying  money  from  place  to  place,  as  the  exigencies 
of  the  nation  may  require,  and  of  employing  the  usual  means  of 
conveyance.  But  it  is  denied  that  the  government  has  its  choice  of 
means ;  or,  that  it  may  employ  the  most  convenient  means,  if,  to 
employ  them,  it  be  necessary  to  erect  a  corporation. 

On  what  foundation  does  this  argument  rest  ?  On  this  alone : 
The  power  of  creating  a  corpomtion,  is  one  appertaining  to  sover- 
eignty, and  is  not  expressly  conferred  on  Congress.  This  is  true. 
But  aU  legislative  powers  appertain  to  sovereignty.  The  original 
power  of  giving  the  law  on  any  subject  whatever,  is  a  sovereign 
power;  and  if  the  government  of  the  Union  is  restrained  from 
creating  a  corporation,  as  a  means  for  performing  its  functions,  on 
the  single  reason  that  the  creation  of  a  corporation  is  an  act  of  sov- 
ereignty ;  if  the  sufficiency  of  this  reason  be  acknowledged,  there 
would  be  some  difficulty  in  sustaining  the  authority  of  congress  to 
pass  other  laws  for  the  accomplishment  of  the  same  objects. 

The  government  which  has  a  right  to  do  an  act,  and  has  imposed 
on  it  the  duty  of  performing  that  act,  must,  according  to  the 
dictates  of  reason,  be  allowed  *to  select  the  means;  and  [  *410  ] 
those  who  contend  that  it  may  not  select  any  appropriate 
means,  that  one  particular  mode  of  effecting  the  object  is  excepted, 
take  upon  themselves  the  burden  of  establishing  that  exception. 

The  creation  of  a  corporation,  it  is  said,  appertains  to  sovereignty. 
This  is  admitted.    But  to  what  portion  of  sovereignty  does  it  apper- 
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tain  ?  Does  it  belong  to  one  more  than  to  another  ?  In  America, 
the  powers  of  sovereignty  are  divided  between  the  government  of 
the  Union,  and  those  of  the. States.  They  are  each  sovereign,  with 
respect  to  the  objects  committed  to  it,  and  neither  sovereign  with 
respect  to  the  objects  committed  to  the  other.  We  cannot  compre- 
hend that  train  of  reasoning  which  would  maintain,  that  the  extent 
of  power  granted  by  the  people  is  to  be  ascertained,  not  by  the 
nature  and  terms  of  the  grant,  but  by  its  date.  Some  state  constitu- 
tions  were  formed  before,  some  since  that  of  the  United  States.  We 
cannot  believe  that  their  relation  to  each  other  is  in  any  degree 
dependent  upon  this  circumstance.  Their  respective  powers  must, 
we  think,  be  precisely  the  same  as  if  tbey  had  been  formed  at  the 
$ame  time.  Had  they  been  formed  at  the  same  time,  and  had  the 
people  conferred  on  the  general  government  the  power  contained  in 
the  constitution,  and  on  the  States  the  whole  residuum  of  power, 
would  it  have  been  asserted  that  the  government  of  the  Union  was 
not  sovereign  with  respect  to  those  objects  which  were  intrusted  to 
it,  in  relation  to  which  its  laws  were  declared  to  be  supreme  ?    K 

this  could  not  have  been  asserted,  we  cannot  well  compre^ 
[*411]  hend  the  process  of  reasoning  *  which  maintains,  that  a 

power  appertaining  to  sovereignty  cannot  be  connected 
with  that  vast  portion  of  it  which  is  granted  to  the  general  govern- 
ment, BO  far  as  it  is  calculated  to  subserve  the  legitimate  objects  of 
that  government.  The  power  of  creating  a  corporation,  though 
appertaining  to  sovereignty,  is  not,  like  the  power  of  making  war,  or 
levying  taxes,  or  of  regulating  commerce,  a  great  substantive  and 
independent  power,  which  cannot  be  implied  as  incidental  to  other 
powers,  or  used  as  a  means  of  executing  them.  It  is  never  the  end 
for  which  other  powers  are  exerci^d,  but  a  means  by  which  other 
objects  are  accomplished.  No  contributions  are  made  to  charity  for 
the  sake  of  an  incorporation,  but  a  corporation  is  created  to  admin- 
ister the  charity ;  no  seminary  of  learning  is  instituted  in  order  to  be 
incorporated,  but  the  corporate  character  is  conferred  to  subserve  the 
purposes  of  education.  No  city  was  ever  built  with  the  sole  object 
of  being  incorporated,  but  is  incorporated  as  affording  the  best  meana 
of  being  well  governed.  The  power  of  creating  a  corporation  is 
never  used  for  its  own  sake,  but  for  the  purpose  of  effecting  something 
else.  No  sufficient  reason  is,  therefore,  perceived,  why  it  may  not 
pass  as  incidental  to  those  powers  which  are  expressly  given,  if  it  be 
a  direct  mode  of  executing  them. 

But  the  constitution  of  the  United  States  has  not  left  the  right  of 
congress  to  employ  the  necessary  means,  for  the  execution  of  the 
powers  conferred  on  the  government,  to  general  reasoning.     To  its 
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ehumeration  of  powers  is  added  that  of  making  "  all  laws 

*  which  shall  be  necessary  and  proper,  for  carrying  into  exe-  [  •  412  ] 

cntion  the  foregoing  powers,  and  all  other  powers'  vested  by 

this  constitution,  in  the  government  of  the  United  States,  or  in  any 

department  thereof." 

The  counsel  for  the  State  of  Maryland  have  urged  various  argu- 
ments, to  prove  that  this  clause,  though  in  terms  a  grant  of  power,  is 
not  so  in  effect;  but  is  really  restrictive  of  the  general  right,  which 
might  otherwise  be  impUed,  of  selecting  means  for  executing  the 
enumerated  powers. 

In  support  of  this  proposition,  they  have  found  it  necessary  to  con- 
tend, that  this  clause  was  inserted  for  the  purpose  of  conferring  on 
congress  the  power  of  making  laws.  That,  without  it,  doubts  might 
be  entertained,  whether  congress  could  exercise  its  powers  in  the  form 
of  legislation. 

But  could  this  be  the  object  for  which  it  was  inserted  ?  A  govern- 
ment is  created  by  the  people,  having  legislative,  executive,  and  judi- 
cial powers.  Its  legislative  powers  are  vested  in  a  congress,  which  is 
to  consist  of  a  senate  and  house  of  representatives.  Each  house  may 
determine  the  rule  of  its  proceedings ;  and  it  is  declared  that  every 
bill  which  shall  have  passed  both  houses,  shall,  before  it  becomes  a 
law,  be  presented  to  the  President  of  the  United  States.  The  7th 
section  describes  the  course  of  proceedings,  by  which  a  bill  shall  be- 
come a  law ;  and,  then,  the  8th  section  enumerates  the  powers  of 
congress.  Could  it  be  necessary  to  say,  that  a  legislature  should 
exercise  legislative  powers,  in  the  shape  of  legislation  ?  After 
allowing  each  house  to  *  prescribe  its  own  course  of  proceed-  [  *  413  ] 
ing,  after  describing  the  manner  in  which  a  bill  should  be- 
come a  law,  would  it  have  entered  into  the  mind  of  a  single  member 
of  the  convention,  that  an  express  power  to  make  laws  was  necessary 
to^  enable  the  legislature  to  make  them  ?  That  a  legislature,  en- 
dowed with  legLEdative  powers,  can  legislate,  is  a  proposition  too  self- 
evident  to  have  been  questioned. 

But  the  argument  on  which  most  reliance  is  placed,  is  drawn  from 
the  peculiar  language  of  this  clause.  Congress  is  not  empowered  by 
it  to  make  all  laws,  which  may  have  relation  to  the  powers  conferred 
on  the  government,  but  such  only  as  may  be  "  necessary  and  proper  " 
for  carrying  them  into  execution.  The  word  "  necessary"  is  considered 
as  controlling  the  whole  sentence,  and  as  limiting  the  right  to  pass  laws 
for  the  execution  of  the  granted  powers,  to  such  as  are  indispensable, 
and  without  which  the  power  would  be  nugatory.  That  it  excludes 
the  choice  of  means,  and  leaves  to  congress,  in  each  case,  that  only 
which  is  most  direct  and  simple. 

36» 
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Is  it  trae,  that  this  is  the  sense  in  which  the  word  *<  necessary  *'  is 
always  used  ?  Does  it  always  import  an  absolute  physical  necessity, 
so  strong,  that  one  thing,  to  which  another  may  be  termed  necessary, 
cannot  exist  without  that  other  ?  We  think  it  does  not  K  reference 
be  had  to  its  use,  in  the  common  affairs  of  the  world,  or  in  approved 
authors,  we  find  that  it  frequently  imports  no  more  than  that  one 
thing  is  convenient,  or  useful,  or  essential  to  another.  To  employ  the 
means  necessary  to  an  end,  is  generally  understood  as  em- 
[  *414  ]  ploying  any  means  calculated  to  *  produce  the  end,  and  not 
as  being  confined  to  those  single  means,  without  which  the 
end  would  be  entirely  unattainable.  Such  is  the  character  of  human 
language,  that  no  word  conveys  to  the  mind,  in  all  situations,  one 
single  definite  idea;  and  nothing  is  more  common  than  to  use  words 
in  a  figurative  sense.  Almost  all  compositions  contain  words,  which, 
taken  in  their  rigorous  sense,  would  convey  a  meaning  diffei^nt  from 
that  which  is  obviously  intended.  It  is  essential  to  just  construction, 
that  many  words  which  import  something  excessive,  should  be  under* 
stood  in  a  more  mitigated  sense  — in  that  sense  which  common  usage 
justifies.  The  word  ^^  necessary  "  is  of  thb  description.  It  has  not 
a  fixed  character  peculiar  to  itself.  It  admits  of  all  degrees  of  com* 
parison  ;  and  is  often  connected  with  other  words,  which  increase  or 
diminish  the  impression  the  mind  receives  of  the  urgency  it  imports. 
A  thing  may  be  necessary,  very  necessary,  absolutely  or  indispensa- 
bly necessary.  To  no  mind  would  the  same  idea  be  conveyed,  by 
these  several  phrases.  This  comment  on  the  word  is  well  illustrated, 
by  the  passage  cited  at  the  bar,  from  the  10th  section  of  the  1st  arti- 
cle of  the  constitution.  It  is,  we  think,  impossible  to  compare  the 
sentence  which  prohibits  a  State  from  laying  '<  imposts,  or  duties  on 
imports  or  exports,  except  what  may  be  absolutely  necessary  for  ex- 
ecuting its  inspection  laws,"  with  that  which  authorizes  congress  "to 
make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into 
execution  "  the  powers  of  the  general  government,  without  feeling  a 
conviction  that  the  convention  understood  itself  to  change 
[  *  415  ]  •  materially  the  meaning  of  the  word  "  necessary,"  by  pre- 
fixing the  word  "  absolutely."  This  word,  then,  like  others, 
is  used  in  various  senses ;  and,  in  its  construction,  the  subject,  the 
context,  the  intention  of  the  person  using  them,  are  all  to  be  taken 
into  view. 

Let  this  be  done  in  the  case  under  consideration.  The  subject  is 
the  execution  of  those  great  powers  on  which  the  welfare  of  a  nation 
essentially  depends.  It  must  have  been  the  intention  of  those  who 
gave  these  powers,  to  insure,  as  far  as  human  prudence  could  insure, 
their  beneficial  execution.     This  could  not  be  done  by  confining  the 
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ohoioe  of  means  to  sucSh  narrow  limits  as  not  to  leave  it  in  the  power 
of  congress  to  adopt  any  which  might  be  appropriate,  and  which 
w6re  conducive  to  the  end.  This  provision  is  made  in  a  constitution 
intended  to  endure  for  ages  to  come,  and,  consequently,  to  be  adapted 
to  the  various  crises  of  human  affidrs.  To  have  prescribed  the  means 
by  which  government  should,  in  all  future  time,  execute  its  powers, 
would  have  been  to  change,  entirely,  the  character  of  the  instrument, 
and  give  it  the  properties  of  a  legal  code.  It  would  have  been  an  unwise 
attempt  to  provide,  by  inunutable  rules,  for  exigencies  which,  if  fore- 
seen at  all,  must  have  been  seen  dimly,  and  which  can  be  best  provided 
for  as  they  occur.  To  have  declared  that  the  best  means  shall  not  be 
used,  but  those  alone  without  which  the  power  given  would  be  nuga- 
tory, would  have  been  to  deprive  the  legislature  of  the  capacity  to 
avail  itself  of  experience,  to  exercise  its  reason,  and  to  accom- 
modate its  legislation  to  *  circumstances.  If  we  apply  this  [  *  416  ] 
principle  of  construction  to  any  of  the  powers  of  the  govern- 
ment, we  shall  find  it  so  pernicious  in  its  operation  that  we  shall  be 
compelled  to  discard  it  The  powers  vested  in  congress  may  certainly 
be  carried  into  execution,  without  prescribing  an  oath  of  office.  The 
power  to  exact  this  security  for  the  faithful  performance  of  duty,  is 
not  given,  nor  is  it  indispensably  necessary.  The  diiSerent  departments 
may^  be  established ;  taxes  may  be  imposed  and  collected ;  armies 
and  navies  may  be  raised  and  maintained ;  and  money  may  be  bor- 
rowed, vidthout  requiring  an  oath  of  office*  It  might  be  argued,  with 
as  much  plausibility  as  other  incidental  powers  have  been  assailed, 
that  the  convention  was  not  unmindful  of  this  subject.  The  oath 
which  might  be  exacted — that  of  fidelity  to  the  constitution  —  is 
prescribed,  and  no  other  can  be  required.  Yet,  he  would  be  charged 
with  insanity  who  should  contend,  that  the  legislature  might  not 
superadd  to  the  oath  directed  by  the  constitution,  such  other  oath 
of  office  as  its  wisdom  might  suggest. 

So,  with  respect  to  the  whole  penal  code  of  the  United  States. 
Whence  arises  the  power  to  punish  in  cases  not  prescribed  by  the  con- 
stitution? All  admit  that  the  government  may,  legitimately,  punish 
any  violation  of  its  laws ;  and  yet,  this  is  not  among  the  enumerated 
powers  of  congress.  The  right  to  enforce  the  observance  of  law,  by 
punishing  its  infraction,  might  be  denied  with  the  more  plausibility, 
because  it  is  expressly  given  in  some  cases.  Congress  is  em- 
powered "to  provide  for  the  punishment  *  of  counterfeiting  [  *417  ] 
the  securities  and  current  coin  of  the  United  States,"  and 
^*to  define  and  punish  piracies  and  felonies  committed  on  the  high 
seas,  and  offences  against  the  law  of  nations."  The  several  powers 
of  congress  may  exist,  in  a  very  imperfect  state  to  be  sure,  but  they 
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may  exist  and  be  carried  into  execution,  although  no  punishment 
should  be  inflicted  in  cases  where  the  right  to  punish  is  not  expressly 
given. 

^  Take,  for  example,  the  power  « to  establish  post-offices  and  post- 
roads."  This  power  is  executed  by  the  single  act  of  making  the  estab- 
lishment. But,  from  this  has  been  inferred  the  power  and  duty  of  car- 
rying the  mail  along  the  post-road,  from  one  post-office  to  another. 
And,  from  this  implied  power,  has  again  been  inferred  the  right  to 
pimish  those  who  steal  letters  from  the  post-office,  or  rob  the  maiL 
It  may  be  said,  with  some  plausibility,  that  the  right  to  carry  the  mail, 
and  to  punish  those  who  rob  it,  is  not  indispensably  necessary  to 
the  establishment  of  a  post-office  and  post-road.  This  right  is,  indeed, 
essential  to  the  beneficial  exercise  of  the  power,  but  not  indispensably 
necessary  to  its  existence.  So,  of  the  punishment  of  the  crimes  of 
stealing  or  falsifying  a  record  or  process  of  a  court  of  the  United 
States,  or  of  perjury  in  such  court  To  punish  these  offences  is  cer- 
tainly conducive  to  the  due  administration  of  justice.  But  courts 
may  exist,  and  may  decide  the  causes  brought  before  them,  though 
such  crimes  escape  punishment 

The  baneful  influence  of  this  narrow  construction  on  all 
[  *  418  ]  the  operations  of  the  government,  and  the  *  absolute  imprac- 
ticability of  maintaining  it  without  rendering  the  govern- 
ment incompetent  to  its  great  objects,  might  be  illustrated  by 
numerous  examples  drawn  from  the  constitution,  and  from  our  laws. 
The  good  sense  of  the  public  has  pronounced,  without  hesitation,  that 
the  power  of  punishment  appertains  to  sovereignty,  and  may  be  ex- 
ercised whenever  the  sovereign  has  a  right  to  act,  as  incidental  to  his 
constitutional  powers.  It  is  a  means  for  carrying  into  execution  all 
sovereign  powers,  and  may  be  used,  although  not  indispensably  neces- 
sary. It  is  a  right  incidental  to  the  power,  and  conducive  to  its 
beneficial  exercise. 

K  this  limited  construction  of  the  word  "  necessary "  must  be 
abandoned  in  order  to  punish,  whence  is  derived  the  rule  which  would 
reinstate  it,  when  the  government  would  carry  its  powers  into  execu- 
tion by  means  not  vindictive  in  their  nature  ?  If  the  word  "  neces- 
sary "  means  "  needful,"  "  requisite,"  "  essential,"  ."  conducive  to,"  in 
order  to  let  in  the  power  of  punishment  for  the  infraction  of  law, 
why  is  it  not  equally  comprehensive  when  required  to  authorize  the 
use  of  means  which  facilitate  the  execution  of  the  powers  of  govern- 
ment without  the  inffiction  of  punishment  ? 

In  ascertaining  the  sense  in  which  the  word  "  necessary  "  is  used 
in  this  clause  of  the  constitution,  we  may  derive  some  aid  from  that 
with  which  it  is  associated.    Congress  shall  have  power  "  to  make  all 
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laws  which  shall  be  necessary  and  proper  to  carry  into  execution " 
the  powers  of  the  government.  K  the  word  "necessary"  was  used 
in  that  strict  and  rigorous  sense  for  which  the  counsel  for 
the  State  of  *  Maryland  contend,  it  would  be  an  extraordi-  [  *  419  ] 
nary  departure  from  the  usual  course  of  the  human  mind, 
as  exhibited  in  composition,  to  add  a  word,  the  only  possible  effect 
of  which  is  to  qualify  that  strict  and  rigorous  meaning ;  to  present 
to  the  mind  the  idea  of  some  choice  of  means  of  legislation  not 
slraitened  and  compressed  within  the  narrow  limits  for  which  gentle- 
men contend. 

But  the  argument  which  most  conclusively  demonstrates  the  error 
of  the  construction  contended  for  by  the  counsel  for  the  State  of 
Maryland,  is  founded  on  the  intention  of  the  convention,  as  mani- 
fested in  the  whole  clause.  To  waste  time  and  argument  in  proving 
that,  without  it,  congress  might  carry  its  powers  into  execution, 
would  be  not  much  less  idle  than  to  hold  a  lighted  taper  to  the  sun. 
As  little  can  it  be  required  to  prove,  that  in  the  absence  of  this  clause, 
congress  would  have  some  choice  of  means.  That  it  might  employ 
those  which,  in  its  judgment,  would  most  advantageously  effect  the 
object  to  be  accomplished.  That  any  means  adapted  to  the  end,  any 
means  which  tended  directly  to  the  execution  of  the  constitutional 
powers  of  the  government,  were  in  themselves  constitutionaL  This 
clause,  as  construed  by  the  State  of  Maryland,  would  abridge  and 
almost  annihilate  this  useful  and  necessary  right  of  the  legislature  to 
select  its  means.  That  this  could  not  be  intended,  is,  we  should 
think,  had  it  not  been  already  controverted,  too  apparent  for  contro- 
versy.    We  think  so  for  the  following  reasons :  — 

1.  The  clause  is  placed  among  the  powers  of  congress,  not  among 
the  limitations  on  those  powers. 

•2.  Its  terms  purport  to  enlarge,  not  to  diminish  the  [^420] 
powers  vested  in  the  government  It  purports  to  be  an 
additional  power,  not  a  restriction  on  those  already  granted.  No 
reason  has  been  or  can  be  assigned,  for  thus  concealing  an  intention 
to  narrow  the  discretion  of  the  national  legislature,  under  words 
which  purport  to  enlarge  it.  The  framers  of  the  constitution  wished 
its  adoption,  and  well  knew  that  it  would  be  endangered  by  its 
strength,  not  by  its  weakness.  Had  they  been  capable  of  using  lan- 
guage which  would  convey  to  the  eye  one  idea,  and  after  deep 
reflection,  impress  on  the  mind  another,  they  would  rather  have  dis- 
guised the  grant  of  power,  than  its  limitation.  If  then,  their  intention 
had  been,  by  this  clause,  to  restrain  the  free  use  of  means  which 
might  otherwise  have  been  impUed,  that  intention  would  have  been 
inserted  in  another  place,  and  would  have  been  expressed  in  terms 


; 
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resembling  these :  "  In  carrying  into  execution  the  foregoing  powers, 
and  all  others,"  &c,  <<  no  laws  shall  be  passed  but  such  as  are  necessary 
and  proper."  Had  the  intention  been  to  make  this  clause  restriddve, 
it  would  unquestionably  have  been  so  in  form  as  well  as  in  effect. 

The  result  of  th&most  careful  and  attentive  consideration  bestowed 
upon  this  clause  is,  that  if  it  does  not  enlarge,  it  cannot  be  construed 
to  restrain  the  powers  of  congress,  or  to  impair  the  right  of  the  legis- 
lature to  exercise  its  best  judgment  in  the  selection  of  measures,  to 
carry  into  execution  the  constitutional  powers  of  the  government  If 
no  other  motive  for  its  insertion  can  be  suggested,  a  sufficient  one  is 
found  in  the  desire  to  remove  all  doubts  respecting  the 
[  *421  ]  *  right  to  legislate  on  that  vast  mass  of  incidental  powers 
which  must  be  involved  in  the  constitution,  if  that  instru- 
ment be  not  a  splendid  bauble. 

We  admit,  as  all  must  admit,  that  the  powers  of  the  government 
/  are  limited,  and  that  its  limits  are  not  to  be  transcended.  But  we 
think  the  sound  construction  of  the  constitution  must  allow  to  the 
national  legislature  that  discretion,  with  respect  to  the  means  by 
which  the  powers  it  confers  are  to  be  carried  into  execution,  which 
will  enable  that  body  to  perform  the  high  duties  assigned  to  it,  in  the 
manner  most  beneficial  to  the  people.  Let  the  end  be  legitimate,  let  it 
be  within  the  scope  of  the  constitution,  and  all  means  which  are  appro- 
priate, which  are  plainly  adapted  to  that  end,  which  are  not  prohibited, 
but  consist  with  the  letter  and  spirit  of  the  constitution,  are  consti- 
tutional. 

That  a  corporation  must  be  considered  as  a  means  not  less  usual, 
not  of  higher  dignity,  not  more  requiring  a  particular  specification 
than  other  means,  has  been  sufficientiy  proved.  If  we  look  to  the 
origin  of  corporations,  to  the  manner  in  which  they  have  been  firamed 
in  that  government,  firom  which  we  have  derived  most  of  ouf  legal 
principles  and  ideas,  or  to  the  uses  to  which  they  have  been  applied, 
we  find  no  reason  to  suppose  that  a  constitution,  omitting,  and  wisely 
omitting,  to  enumerate  all  the  means  for  carrying  into  execution  the 
great  powers  vested  in  government,  ought  to  have  specified  this. 
Had  it  been  intended  to  grant  this  power  as  one  which  should  be 
distinct  and  independent,  to  be  exercised  in  any  case  what- 
[  •  422  ]  ever,  it  *  would  have  found  a  place  among  the  enumerated 
powers  of  the  government  But  being  considered  merely  as 
a  means,  to  be  employed  only  for  the  purpose  of  carrying  into  execu- 
tion the  given  powers,  there  could  be  no  motive  for  particularly 
mentioning  it 

The  propriety  of  this  remark  would  seem  to  be  generally  acknowl- 
edged by  the  universal  acquiescence  in  the  construction  which  has 
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been  unifcNrmly  put  on  the  3d  section  of  the  4th  article  of  the  consti- 
tution. The  power  to  "make  all  needful  rules  and  regulations 
respecting  the  territory  or  other  property  belonging  to  the  United 
States,"  is  not  more  comprehensive,  than  the  power  "  to  make  all 
laws  which  shall  be  necessary  and  proper  for  carrying  into  execution  " 
the  powers  of  the  government.  Yet  all  admit  the  constitutionality 
of  a  territorial  government,  which  is  a  corporate  body. 

K  a  corporation  may  be  employed  indiscriminately  with  othef 
means  to  carry  into  execution  the  powers  of  the  government,  no  partic- 
ular reason  can  be  assigned  for  excluding  the  use  of  a  bank,  if 
required  for  its  fiscal  operations.  To  use  one,  must  be  within  the 
discretion  of  congress,  if  it  be  an  appropriate  mode  of  executing  the 
powers  of  government  That  it  is  a  convenient,  a  useful,  and  essential 
instrument  in  the  prosecution  of  its  fiscal^operations,  is  not  now  a 
subject  of  controversy.  All  those  who  have  been  concerned  in  the 
administration  of  our  finances,  have  concurred  in  representing  its 
importance  and  necessity ;  and  so  strongly  have  they  been  felt,  that 
statesmen  of  the  first  class,  whose  previous  opinions  against 
•it  had  been  confirmed  by  every  circumstance  which  can  fix  [  *  423  ] 
the  human  judgment,  have  yielded  those  opinions  to  the 
exigencies  of  the  nation.  Under  the  confederation,  congress  justify- 
ing the  measure  by  its  necessity,  transcended,  perhaps,  its  powers  to 
obtain  the  advantage  of  a  bank;  and  our  own  legislation  attests  the 
universal  conviction  of  the  utility  of  this  measure.  The  time  has 
passed  away  when  it  can  be  necessary  to  enter  into  any  discussion 
in  order  to  prove  the  importance  of  this  instrument,  as  a  means  to 
efiect  the  legitimate  objects  of  the  government. 

But  were  its  necessity  less  apparent,  none  can  deny  its  being  an 
appropriate  measure ;  and  if  it  is,  the  degree  of  its  necessity,  as  has 
been  very  justiy  observed,  is  to  be  discussed  in  another  place.  Should 
congress,  in  the  execution  of  its  powers,  adopt  measures  which  are 
prohibited  by  the  constitution ;  or  should  congress,  under  the  pretext 
of  executing  its  powers,  pass  laws  for  the  accomplishment  of  objects 
not  intrusted  to  the  government,  it  would  become  the  painful  duty 
of  this  tribunal,  should  a  case  requiring  such  a  decision  come  before 
it,  to  say  that  such  an  act  was  not  the  law  of  the  land.  But  where 
the  law  is  not  prohibited,  and  is  really  calculated  to  effect  any  of  the 
objects  intrusted  to  the  government,  to  undertake  here  to  inquire 
into  the  degree  of  its  necessity,  would  be  to  pass  the  line  which  cir- 
cumscribes the  judicial  department,  and  to  tread  on  legislative 
grotmd.  This  court  disclaims  all  pretensions  to  such  a 
power. 

•  After  this  declaration,  it  can  scarcely  be  necessary  to  [  *  424  ] 
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say,  that  the  existence  of  state  banks  can  have  no  possible  infla^ 
ence  on  the  question.  No  trace  is  to  be  found  in  the  constitution 
of  an  intention  to  create  a  dependence  of  the  government  of  the  Union 
on  those  of  the  States,  for  the  execution  of  the  great  powers  assigned 
to  it.  Its  means  cure  adequate  to  its  ends ;  and  on  those  means  alone 
was  it  expected  to  rely  for  the  accomplishment  of  its  ends.  To 
impose  on  it  the  necessity  of  resorting  to  means  which  it  cannot  con- 
trol, which  another  government  may  furnish  or  withhold,  would  render 
its  course  precarious,  the  result  of  its  measures  uncertain,  and  create 
a  dependence  on  other  governments,  which  might  disappoint  its 
most  important  designs,  and  is  incompatible  with  the  language  of 
the  constitution.  But  were  it  otherwise,  the  choice  of  means  implies 
a  right  to  choose  a  national  bank  in  preference  to  state  banks,  and 
congress  alone  can  make^e  election. 

After  the  most  deliberate  consideration,  it  is  the  unanimous  and 
decided  opinion  of  this  court,  that  the  act  to  incorporate  the  Bank  of 
the  United  States  is  a  law  made  in  pursuance  of  the  constitution, 
and  is  a  part  of  the  supreme  law  of  the  land. 

The  branches,  proceeding  from  the  same  stock,  and  being  con- 
ducive to  the  complete  accomplishment  of  the  object,  are  equally 
constitutionaL  It  would  have  been  unwise  to  locate  them  in  the 
charter,  and  it  would  be  unnecessarily  inconvenient  to  employ  the 
legislative  power  in  making  those  subordinate  arrangements.  The 
great  duties  of  the  bank  are  prescribed ;  those  duties  require 
[  •  425  ]  branches,  and  the  bank  itself  'may,  we  think,  be  safely 
trusted  with  the  selection  of  places  where  those  branches 
shall  be  fixed;  reserving  always  to  the  government  the  right  to 
require  that  a  branch  shall  be  located  where  it  may  be  deemed 
necessary. 

It  being  the  opinion  of  the  court,  that  the  act  incorporating  the 
bank  is  constitutional ;  and  that  the  power  of  establishing  a  branch 
in  the  State  of  Maryland  might  be  properly  exercised  by  the  bank 
itself,  we  proceed  to  inquire :  — 

2.  Whether  the  State  of  Maryland  may,  without  violating  the 
constitution,  tax  that  branch  ? 

That  the  power  of  taxation  is  one  of  vital  importance ;  that  it  is 
retained  by  the  States ;  that  it  is  not  abridged  by  the  grant  of  a 
similar  power  to  the  government  of  the  Union ;  that  it  is  to  be  con- 
currentiy  exercised  by  the  two  governments ;  are  truths  which  have 
never  been  denied.  But,  such  is  the  paramount  character  of  the 
constitution,  that  its  capacity  to  withdraw  any  subject  from  the 
action  of  even  this  power,  is  admitted.  The  States  are  expressly 
forbidden  to  lay  any  duties  on  imports  or  exports,  except  what  may 
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be  absolutely  necessary  for  executing  their  inspection  laws.  If  the 
obligation  of  this  prohibition  must  be  conceded — if  it  may  restrain 
a  State  from  the  exercise  of  its  taxing  power  on  imports  and  exportSy 
the  same  paramount  character  would  seem  to  restrain,  as  it  certainly 
may  restrain,  a  State  from  such  other  exercise  of  this  power,  as  is  in 
its  nature  incompatible  with,  and  repugnant  to,  the  constitutional 
laws  of  the  Union.  A  law  absolutely  repugnant  to  another, 
as  entirely  *  repeals  that  other  as  if  express  terms  of  repeal  [  *426  ] 
were  used. 

On  this  ground,  the  counsel  for  the  bank  place  its  claim  to  be 
exempted  from  the  power  of  a  State  to  tax  its  operations.  There  is 
no  express  provision  for  the  case ;  but  the  claim  has  been  sustained 
on  a  principle  which  so  entirely  pervades  the  constitution,  is  so  inter- 
mixed with  the  materials  which  compose  it,  so  interwoven  with  its 
web,  so  blended  with  its  texture,  as  to  be  incapable  of  being  sepa- 
rated from  it  without  rending  it  into  shreds.  jf 

This  great  principle  is,  that  the  constitution  and  the  laws  made  in  v 
pursuance  thereof  are  supreme ;  that  they  control  the  constitution 
and  laws  of  the  respective  States,  and  cannot  be  controUed  by  them. 
From  this,  which  may  be  almost  termed  an  axiom,  other  propositions 
are  deduced  as  corollaries,  on  the  iaruth  or  error  of  which,  and  on  their 
application  to  this  case,  the  cause  has  been  supposed  to  depend. 
These  are,  1.  That  a  power  to  create  implies  a  power  to  preserve.  2. 
That  a  power  to  destroy,  if  wielded  by  a  different  hand,  is  hostile  to, 
and  incompatible  with,  these  powers  to  create  and  to  preserve.  3.  That 
where  this  repugnancy  exists,  that  authority  which  is  supreme  must 
control,  not  yield,  to  that  over  which  it  is  supreme. 

These  propositions,  as  abstract  truths,  would,  perhaps,  never  be 
controverted.  Their  application  to  this  case,  however,  has  been 
denied ;  and,  both  in  maintaining  the  affirmative  and  the  negative,  a 
splendor  of  eloquence  and  strength  of  argument,  seldom,  if  ever, 
surpassed,  have  been  displayed. 

•  The  power  of  congress  to  create,  and  of  course  to  con-  [  *  427  ] 
tinue,  the  bank,  was  the  subject  of  the  preceding  part  of 
this  opinion ;  and  is  no  longer  to  be  considered  as  questionable. 

That  the  power  of  taxing  it  by  the  States  may  be  exercised  so  as 
to  destroy  it,  is  too  obvious  to  be  denied.  But  taxation  is  said  to  be 
an  absolute  power,  which  acknowledges  no  other  limits  than  those 
expressly  prescribed  in  the  constitution,  and  like  sovereign  power  of 
every  other  description,  is  trusted  to  the  discretion  of  those  who  use 
it.  But  the  very  terms  of  this  argument  admit  that  the  sovereignty 
of  the  State,  in  the  article  of  taxation  itself,  is  subordinate  to,  and 
may  be  controlled  by,  the  constitution  of  the  United  States.  How 
VOL.  IV.  37 
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far  it  has  been  controlled  by  that  instrument,  must  be  a  question  of 
construction.  In  making  this  construction,  no  principle  not  declared, 
can  be  admissible,  which  would  defeat  the  legitimate  operations  of 
a  supreme  government  It  is  of  the  very  essence  of  supremacy  to 
remove  all  obstacles  to  its  action  within  its  own  sphere,  and  so  to 
modify  every  power  vested  in  subordinate  governments,  as  to  exempt 
its  own  operations  from  their  own  influence.  This  effect  need  not 
be  stated  in  terms.  It  is  so  involved  in  the  declaration  of  supremacy, 
so  necessarily  implied  in  it,  that  the  expression  of  it  could  not  make 
it  more  certain,  *  We  must,  therefore,  keep  it  in  view  while  con- 
struing the  constitution. 

The  argument  on  the  part  of  the  State  of  Maryland  is,  not  that 
the  States  may  directly  resist  a  law  of  congress,  but  that 
[  •428  ]  they  may  exercise  their  *  acknowledged  powers  upon  it,  and 
that  the  constitution  leaves  them  this  right  in  the  confi- 
dence that  they  will  not  abuse  it 

Before  we  proceed  to  examine  this  argument,  and  to  subject  it  to 
the  test  of  the  constitution,  we  must  be  permitted  to  bestow  a  few 
considerations  on  the  nature  and  extent  of  this  original  right  of  taxa* 
tion,  which  is  acknowledged  to  remain  with  the  States.  It  is  ad- 
mitted that  the  power  of  taxing  the  people  and  their  property,  is 
essential  to  the  very  existence  of  government,  and  may  be  legiti- 
mately exercised  on  the  objects  to  which  it  is  applicable,  to  the  utmost 
extent  to  which  the  government  may  choose  to  carry  it  The  only 
security  against  the  abuse  of  this  power,  is  found  in  the  structure  of 
the  government  itself.  In  imposing  a  tax,  the  legislature  acts  upon 
its  constituents.  This  is,  in  general,  a  sufficient  security  against 
erroneous  and  oppressive  taxation. 

The  people  of  a  State,  therefore,  give  to  their  government  a  right 
of  taxing  themselves  and  their  property,  and  as  the  exigencies  of 
government  cannot  be  limited,  they  prescribe  no  limits  to  the  exercise 
of  this  right,  resting  confidently  on  the  interest  of  the  legislator,  and 
on  the  influence  of  the  constituents  over  their  representative,  to  guard 
them  against  its  abuse.  But  the  means  employed  by  the  govern- 
ment of  the  Union  have  no  such  security,  nor  is  the  right  of  a  State 
to  tax  them  sustained  by  the  same  theory.  Those  means  are  not 
given  by  the  people  of  a  particular  State,  hot  given  by  the  constit- 
uents of  the  legislature,  which  claim  the  right  to  tax  them^  but 
by  the  people  of  all  the  States.  They  are  given  by  all, 
[  *  429  ]  •  for  the  benefit  of  all ;  and,  upon  theory,  should  be  sub- 
jected to  that  government  only  which  belongs  to  all. 

It  may  be  objected  to  this  definition,  that  the  power  of  taxation  is 
not  confined  to  the  people  and  property  of  a  State.  It  may  be  exer- 
cised upon  every  object  brought  within  its  jurisdiction. 
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This  is  true.  But  to  what  source  do  we  trace  this  right?  It  is 
obvious,  that  it  is  an  incident  of  sovereignty,  and  is  coextensive  with 
that  to  which  it  is  an  incident.  All  subjects  over  which  the  sover- 
eign power  of  a  State  extends,  are  objects  of  taxation ;  but  those  over 
which  it  does  not  extend,  are,  upon  the  soundest  principles,  exempt 
firom  taxation.  This  .proposition  may  almost  be  pronounced  self- 
evident. 

The  sovereignty  of  a  State  exlfends  to  every  thing  which  exists  by 
its  own  authority,  or  is  introduced  by  its  permission ;  but  does  it 
extend  to  those  means  which  are  employed  by  congress  to  cany  into 
execution  powers  conferred  on  that  body  by  the  people  of  the  United 
States  ?  We  think  it  demonstrable  that  it  does  not.  Those  powers 
are  not  given  by  the  people  of  a  single  State.  They  are  given  by 
the  people  of  the  United  States,  to  a  government  whose  laws,  made 
in  pursuance  of  the  constitution,  are  declared  to  be  supreme.  Conse- 
-  quently,  the  people  of  a  single  State  cannot  confer  a  sovereignty 
which  wiU  extend  over  them.  ^ 

If  we  measure  the  power  of  taxation  residing  in  a  State,  by  the 
extent  of  sovereignty  which  the  people  of  a  single  State  possess, 
and  can  confer  on  its  government,  we  have  cm  intelligibie 
standard  *  applicable  to  every  case  to  which  the  power  may  [  *  430  ] 
be  applied.  We  have  a  principle  which  leaves  the  power 
of  taxing  the  people  and  property  of  a  State  unimpaired;  which 
leaves  to  a  State  the  conmiand  of  all  its  resources,  and  which  places 
beyond  its  reach  all  those  powers  which  are  conferred  by  the  people 
of  the  United  States  on  the  government  of  the  Union,  and  all  those 
means  which  are  given  for  the  purpose  of  carrying  those  powers  into 
execution.  We  have  a  principle  which  is  safe  for  the  States,  and 
safe  for  the  Union.  We  are  relieved,  as  we  ought  to  be,  firom  clash- 
ing sovereignty;  from  interfering  powers;  from  a  repugnancy  be- 
tween a  right  in  one  government  to  pull  down  what  there  is  an 
acknowledged  right  in  another  to  build  up ;  from  the  incompatibility 
of  a  right  in  one  government  to  destroy  what  there  is  a  right  in 
another  to  preserve.  We  are  not  driven  to  the  perplexing  inquiry, 
so  unfit  for  the  judicial  department,  what  degree  of  taxation  is  the 
legitimate  use,  and  what  degree  may  amount  to  the  abuse  of  the 
power.  The  attempt  to  use  it  on  the  means  employed  by  the  govern- 
ment of  the  Union,  in  pursuance  of  the  constitution,  is  itself  an 
abuse,  because  it  is  the  usurpation  of  a  power  which  the  people  of  a 
single  State  cannot  give. 

We  find,  then,  on  just  theory,  a  total  failure  of  this  original  right 
to  tax  the  means  employed  by  the  government  of  the  Union,  for  the 
execution  of  its  powers.  The  right  never  existed,  and  the  question 
whether  it  has  been  surrendered,  cannot  arise. 
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But,  waiving  this  theory  for  the  present,  let  us  resume 
[  *431  ]  the  inquiry,  whether  this  power  can  be  exercised  *by  the 
respective  States,  consistently  with  a  fair  construction  of  the 
constitution  ? 

That  the  power  to  tax  involves  the  power  to  destroy;  that  the 
power  to  destroy  may  defeat  and  render  useless  the  power  to  create ; 
that  there  is  a  plain  repugnance,  in  conferring  on  one  government  a 
power  to  control  the  constitutional  Axeasures  of  another,  which  other, 
with  respect  to  those  very  measures,  is  declared  to  be  supreme  over 
that  which  exerts  the  control,  are  propositions  not  to  be  denied.  But 
aU  inconsistencies  are  to  be  reconciled  by  the  magic  of  the  word 
confidence.  Taxation,  it  is  said,  does  not  necessarily  and  unavoida- 
bly destroy.  To  carry  it  to  the  excess  of  destruction  would  be  an 
abuse,  to  presimie  which,  would  banish  that  confidence  which  is 
essential  to  all  government 

But  is  this  a  case  of  confidence  ?  Would  the  people  of  any  one 
State  trust  those  of  another,  with  a  power  to  control  the  most  insignifi- 
cant operations  of  their  state  government  ?  We  know  they  would 
not.  Why,  then,  should  we  suppose  that  the  people  of  any  one 
State  should  be  willing  to  trust  those  of  another  with  a  power  to 
control  the  operations  of  a  government  to  which  they  have  confided 
their  most  important  and  most  valuable  interests?  In  the  legislature 
of  the  Union  alone,  are  all  represented.  The  legislature  of  the  Union 
alone,  therefore,  can  be  trusted  by  the  people  with  the  power  of  con- 
trolling measures  which  concern  all,  in  the  confidence  that  it  will  not 
be  abused.     This,  then,  is  not  a  case  of  confidence,  and  we  must 

consider  it  as  it  really  is. 
[  •  432  ]  *  If  we  apply  the  principle  for  which  the  State  of  Mary- 
land contends,  to  the  constitution  generally,  we  shcdl  find  it 
capable  of  changing  totally  the  character  of  that  instrument.  We 
shall  find  it  capable  of  arresting  all  the  measures  of  the  government, 
and  of  prostrating  it  at  the  foot  of  the  ^tates.  The  American  people 
have  declared  their  constitution,  and  the  laws  made  in  pursuance 
thereof,  to  be  supreme;  but  this -principle  would  transfer  the  suprem- 
acy, in  fact,  to  the  States. 

K  the  States  may  tax  one  instrument,  employed  by  the  govern- 
ment in  the  execution  of  its  powers,  they  may  tax  any  and  every 
other  instrument  They  may  tax  the  mail ;  they  may  tax  the  mint ; 
they  may  tax  patent  rights ;  they  may  tax  the  papers  of  the  custom- 
house ;  they  may  tax  judicial  process ;  they  may  tax  all  the  means 
employed  by  the  government,  to  an  excess  which  would  defeat  aU 
the  ends  of  government  This  was  not  intended  by  the  American 
people.  They  did  not  design  to  make  their  government  dependent  on 
the  States. 
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Gentlemen  say,  they  do  not  claim  the  right  to  extend  State  taxa- 
tion to  these  objects.  They  limit  their  pretensions  to  property.  But 
on  what  principle  is  this  distinction  made?  Those  who  make  it 
have  furnished  no  reason  for  it,  and  the  principle  for  which  they  con* 
tend  denies  it.  They  contend  that  the  pasEef  of  taxation  has  no 
other  limit  than  is  found  in  the  10th  section  of  the  1st  article  of  the 
constitution ;  that,  with  respect  to  every  thing  else,  the  power  of  the 
States  is  supreme,  and  admits  of  no  control.  If  this  be  true, 
the  distinction  between  property  and  *  other  subjects  to  [  *  433  ] 
which  the  power  of  taxation  is  applicable,  is  merely  arbi- 
trary, and  can  never  be  sustained.  This  is  not  all.  If  the  controlling 
power  of  the  States  be  established ;  if  their  supremacy  as  to  taxation 
be  acknowledged ;  what  is  to  restrain  their  exercising  this  control  in 
any  shape  they  may  please  to  give  it?  Their  sovereignty  is  not  con- 
fined to  taxation.  That  is  not  the  only  mode  in  which  it  might  be 
displayed.  The  question  is,  in  truth,  a  question  of  supremacy ;  and 
if  the  right  of  the  States  to  tax  the  means  employed  by  the  general 
government  be  conceded,  the  declaration  that  the  constitution,  and 
the  laws  madb  in  pursuance  thereof,  shall  be  the  supreme  law  of  the 
land,  is  empty  and  unmeaning  declamation. 

In  the  course  of  the  argument,  the  Federalist  has  been  quoted ; 
and  the  opinions  expressed  by  the  authors  of  that  work  have  been 
justly  supposed  to  be  entitled  to  great  respect  in  expounding  the 
constitution.  No  tribute  can  be  paid  to  them  which  exceeds  their 
merit;  but  in  applying  their  opinions  to  the  cases  which  may  arise 
in  the  progress  of  our  government,  a  right  to  judge  of  their  correct- 
ness must  be  retained ;  and,  to  uiiderstand  the  argument,  we  must 
examine  the  proposition  it  maintains,  and  the  objections  against 
which  it  is  directed.  The  subject  of  those  numbers,  firom  which 
passages  have  been  cited,  is  the  unlimited  power  of  taxation  which 
is  vested  in  the  general  government.  The  objection  to  this  unlimited 
power,  which  the  argument  seeks  to  remove,  is  stated  with  fulness 
and  clearness.  It  is,  ^<  that  an  indefinite  power  of  taxation 
in  the  latter  (the  *  government  of  the  Union)  might,  and  [  *  434  ] 
probably  would,  in  time,  deprive  the  former  (the  govem- 
ment»of  the  States)  of  the  means  of  providing  for  their  own  neces- 
sities ;  and  would  subject  them  entirely  to  the  mercy  of  the  national 
legislature.  As  the  laws  of  the  Union  are  to  become  the  supreme 
law  of  the  land ;  as  it  is  to  have  power  to  pass  all  laws  that  may  be 
necessary  for  carrying  into  execution  the  authorities  wiih  which  it  is 
proposed  to  vest  it;  the  national  government  might  at  any  time 
abolish  the  taxes  imposed  for  State  objects,  upon  the  pretence  of  an 
interference  ,with  its  own.    It  might  allege  a  necessity  for  doing  this, 
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in  order  to  give  efficacy  to  the  national  revenues ;  and  thus  all  the 
resources  of  taxation  might,  by  degrees,  become  the  subjects  of 
federal  monopoly,  to  the  entire  exclusion  and  destruction  of  the  state 
governments." 

The  objections  to  the  constitution  which  are  noticed  in  these  num 
bers,  were  to  the  undefined  power  of  the  government  to  tax,  not  to 
the  incidental  privilege  of  exempting  its  own  measures  firom  State 
taxation.  The  consequences  apprehended  from  this  undefined  power 
were,  that  it  would  absorb  all  the  objects  of  taxation,  "  to  the  exclu- 
sion and  destruction  of  the  state  governments."  The  arguments  of 
the  Federalist  are  intended  to  prove  the  fallacy  of  these  apprehen- 
sions ;  not  to  prove  that  the  government  was  incapable  of  executing 
any  of  its  powers,  without  exposing  the  means  it  employed  to  the 
embarrassments  of  State  taxation.     Arguments  urged  against  these 

objections,  and  these  apprehensions,  are  to  be  understood  as 
[  *  435  ]  relating  to  the  points  they  •mean  to  prove.   Had  the  authors 

of  those  excellent  essays  been  asked,  whether  they  contended 
for  that  construction  of  the  constitution,  which  would  place  within 
the  reach  of  the  States  those  measures  which  the  govefnment  might 
adopt  for  the  execution  of  its  powers,  no  man  who  has  read  their 
instructive  pages  will  hesitate  to  admit,  that  their  answer  must  have 
been  in  the  negative.  / 

It  has  also  been  insisted,  that,  as  the  power  of  taxation  in  the 
general  and  state  governments  is  acknowledged  ix^  be  concurrent, 
every  argument  which  would  sustain  the  right  of  the  general  govern- 
ment to  tax  banks  chartered  by  the  States,  will  equally  sustain  the 
right  of  the  States  to  tax  banks  chartered  by  the  general  government. 
But  the  two  cases  are  not  on  the  same  reason.  The  people  of  aU 
the  States  have  created  the  general  government,  and  have  conferred 
upon  it  the  general  power  of  taxation.  The  people  of  all  the  States, 
and  the  States  themselves,  are  represented  in  congress,  and,  by  their 
representatives,  exercise  this  power.  When  they  tax  the  chartered 
institutions  of  the  States,  they  tax  their  constituents;  and  these  taxes 
must  be  uniform.  But,  when  a  State  taxes  the  operations  of  the 
government  of  the  United  States,  it  acts  upon  institutions  created, 
not  by  their  own  constituents,  but  by  people  over  whom  they  claim 
no  control.  It  acts  upon  the  measures  of  a  government  created  by 
others  as  well  as  themselves,  for  the  benefit  of  others  in  common 
with  themselves.     The  difference  is  that  which  always  exists,  and 

al-^ays  must  exist,  between  the  action  of  the  whole  on  a 
[  •  436  ]  *  part,  and  the  action  of  a  part  on  the  whole ;  between  the 

laws  of  a  government  declared  to  be  supreme,  and  those 
of  a  government  which,  when  in  opposition  to  those  laws,  is  not 
supreme. 
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But  if  the  fall  application  of  this  argument  could  be  admitted,  it 
might  bring  into  cpestion  the  right  of  congress  to  tax  the  state  banks, 
and  could  not  prove  the  right  of  the  States  to  tax  the  Bank  of  the 
United  States. 

The  court  has  bestowed  on  this  subject  its  most  deliberate  consid- 
eration. The  result  is  a  conviction  that  the  States  have  no  power, 
by  taxation  or  otherwise,  to  retard,  impede,  burden,  or  in  any  manner 
control,  the  operations  of  the  constitutional  laws  enacted  by  congress 
to  carry  into  execution  the  powers  vested  in  the  general  government. 
This  is,  we  think,  the  unavoidable  consequence  of  that  supremacy 
which  the  constitution  has  dedared. 

We  are  unanimously  of  opinion,  that  the  law  passed  by  the  legis- 
lature of  Maryland,  imposing  a  tax  on  the  Bank  of  the  United  States, 
is  unconstitutional  and  void. 

This  opinion  does  not  deprive  the  States  of  any  resources  which 
they  originally  possessed.  It  does  not  extend  to  a  tax  paid  by  the 
real  property  of  the  bank,  in  common  with  the  other  real  property 
within  the  State,  nor  to  a  tax  imposed  on  the  interest  which  the 
citizens  of  Maryland  may  hold  in  this  institution,  in  common  with 
other  property  of  the  same  description  throughout  the  State.  But 
this  is  a  tax  on  the  operations  of  the  bank,  and  is,  consequently,  a 
tax  on  the  operation  of  an  instrument  employed  by  the 
government  *  of  the  Union  to  carry  its  powers  into  execu-  [  *  437  ] 
tion.     Such  a  tax  must  be  unconstitutional. 

Judgment.  This  cause  came  on  to  be  heard  on  the  transcript  of 
the  record  of  the  court  of  appeals  of  the  State  of  Maryland,  and  was 
argued  by  counsel  On  consideration  whereof,  it  is  the  opinion  of 
this  court,  that  the  act  of  the  legislature  of  Maryland  is  contrary  to 
the  constitution  of  the  United  States,  and  void ;  and  therefore,  that 
the  said  court  of  appeals  of  the  State  of  Maryland  erred  in  affirming 
the  judgment  of  the  Baltimore  county  court,  in  which  judgment  was 
rendered  against  James  W.  M'Culloch,  but  that  the  said  court  of 
appeals  of  Maryland  ought  to  have  reversed  the  said  judgment  of  the 
said  Baltimore  county  court,  and  ought  to  have  given  judgment  for 
the  said  appellant,  M'Culloch.  It  is  therefore  adjudged  and  ordered, 
that  the  said  judgment  of  the  said  court  of  appeals  of  the  State  of 
Maryland,  in  this  case,  be,  and  the  same  hereby  is,  reversed  and 
annulled.  And  this  court,  proceeding  to  render  such  judgment  as 
the  said  court  of  appeals  should  have  rendered,  it  is  further  adjudged 
and  ordered,  that  the  judgment  of  the  said  Baltimore  county  court  be 
reversed  and  annulled,  and  that  judgment  be  entered  in  the  said 
Baltimore  county  court  for  the  said  James  W.  M'Culloch. 

9  W.  738;    12  W.  419;  2  P.  449;  4  P.  514;    6  P.  515,  691 ;  12  P.  657;  14  P.  526;  16 
P.  435;  3  H.  151 ;  5  H.  504;  6  H.  507  ;  7   H.  283;  16  H.  369. 
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The  General  Smith.    Hollins  et  oL  Claiinants.   ' 

4  W.  43a 

^^  /X  Though  the  admiralty  has  a  general  jurisdiction  to  enforce  liens  of  material  men,  yet  the 
libellant  must  show  that  a  lien  exists  hy  law  in  the  particular  case ;  and  hy  the  common 
law  the  lien  is  confined  to  foreign  ressels,  and  such  as  are  In  the  possession  of  the  material 
man. 


^    /  / 


^     ^^  /        Appeal  from  the  circuit  court  of  the  Umted  States  for  the  district 

^   'jl^u     of  Maryland. 

^  ^  /^^       The  libel  alleged  that  stores  and  supplies  had  been  furnished  at 

y    ^  j/^     Baltimore,  to  the  ship  General  Smith.    It  appeared  that  when  the 

^  '^fj     supplies  were  furnished,  the  ship  belonged  to  George  Stephenson,  a 

merchant  of  Baltimore,  and  was  a  registered  vessel  of  the  United 

States.    There  were  other  facts  in  the  case,  not  considered  by  the 

'//'   ^'Z      court 

^    ^  ^  The  district  court  sustained  the  libel,  and  the  circuit  court  affirmed 

'i'  '^J     >    the  decree  |?ra/or»»rf,  and  the  claimants  appealed. 

1.1    *P'¥^ 


Pivkney^  for  the  appellant. 
Winder^  contriL 


rr4 


2  ^J   [  •  443  ]      •  Story,  J.,  delivered  the  opinion  of  the  court 

^'  ^  No  doubt  is  entertained  by  this  court,  that  the  admiralty 

^  "^  rightfully  possesses  a  general  jurisdiction  in  cases  of  material  men ; 
'\4'4  ;:  /  and  if  this  had  been  a  suit  in  personam^  there  would  not  have  been 
,//4  ^''I^  ^  any  hesitation  in  sustaining  the  jurisdiction  of  the  district  court 
\vA  ^V, "'  Where,  however,  the  proceeding  is  in  rem  to  enforce  a  specific  lien,  it 
i^'J  ^  ^  is  incumbent  upon  those  who  seek  the  aid  of  the  court,  to  establish 
L  '^.  /  /  the  existence  of  such  lien  in  the  particular  case.  Where  repairs  have 
^  ^j/  been  made,  or  necessaries  have  been  furnished  to  a  foreign  ship,  or  to 
:j/  a  ship  in  a  port  of  the  State  to  which  she  does  not  belong,  the  general 
maritime  law,  following  the  civil  law,  gives  the  party  a  lien  on  the 
ship  itself  for  his  security ;  and  he  may  well  maintain  a  suit  in  rem 


\  cf  ^s3^  in  the  admiralty  to  enforce  his  right  But  in  respect  to  repairs  and 
A  y  "-  /^  necessaries  in  the  port  or  State  to  which  the  ship  belongs,  the  case 
'p  y  ^  -^  is  governed  altogether  by  the  municipal  law  of  tiiat  State ;  and  no 
i.  /  V  /  lien  is  implied,  unless  it  is  recognized  by  that  law.  Now  it  has  been 
long  settled,  whether  originally  upon  the  soundest  principles  it  is  now 
too  late  to  inquire,  that  by  the  common  law,  which  is  the  law  of 
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Maryland,  material  men  and  mechanics  furnishing  repairs  to  a 
domestic  ship,  have  no  particular  lien  upon  the  ship  itself  for  the 
recovery  of  their  demands.  A  shipwright,  indeed,  who  has  taken  a 
ship  into  his  own  possession  to  repair  it,  is  not  bound  to  part  with 
the  possession  until  he  is  paid  for  the  repairs,  any  more  than  any 
other  artificer.  But  if  he  has  once  parted  with  the  posses- 
sion, *  or  has  worked  upon.it  without  taking  possession,  he  [  *  444  ] 
is  not  deemed  a  privileged  creditor,  having  any  claim  upon 
the  ship  itself. 

Without,  therefore,  entering  into  a  discussion  of  the  particular  cir- 
cumstances of  this  case,  we  are  of  opinion,  that  here  there  was  not, 
by  the  principles  of  law,  any  lien  upon  the  ship,  and  consequently 
the  decree  of  the  circuit  court  must  be  reversed. 

Decree  reversed. 

12  W.  611 ;  7  P.  324j  10  P.  572 ;  3  H.  668;  5  H.  441 ;  6  H.  344. 


M'Iver's  Lessee  v.  Walker  et  aL 

4  W.  444. 
The  opinion  o£  this  court  in  the  same  case,  9  C.  173,  levised  and  con^rmed. 

Error  to  the  circuit  court  for  the  district  of  East  Tennessee.  y9/¥.  <  y  '- 

The  opinion  given  by  this  court  upon  the  reversal  of  the  first  judg-  3.S.  -  ^^ 

ment,  9  C.  173,  contains  a  statement  of  the  facts  given  in  evidence 

upon  the  first  trial. 

This  cause  was  argued  at  the  last  term  by  Sivann  and  Campbell^ 
iar  the  plaintiff  in  error,  and  Williams^  for  the  defendants  in  enror ; 
and  was  reargued  at  the  present  term,  by  Swann^  for  the  plaintifis 
in  error,  and  Jones  and  Williams^  for  the  defendants  in  error. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
•  The  court  has  reexamined  the  opinion  which  it  gave  ^  [  *  452  ] 
when  this  cause  was  formerly  before  it,  and  has  not  per- 
ceived any  reason  for  changing  that  opinion.      Nor  do  the  new 
facts  introduced  into  the  cause,  in  any  material  degree,  vary  it     If 
there  had  been  a  settled  course  of  decisions  in  Tennessee  upon  their 

19C.173. 
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local  laws,  different  firom  the  judgment  pronounced  by  this  court,  we 
should  not  hesitate  to  follow  those  decisions.  But  upon  an  exaini« 
nation  of  the  cases  cited  at  the  bar,  we  do  not  perceiye  that  such  is 
the  fact  The  judgment  of  the  circuit  court  is,  therefore,  reversed, 
and  the  cause  remanded  for  further  proceedings. 

3  H.  650. 


Orr  v.  Hodgson  et  ux.  et  oL 

4W.45d. 


A  ^  f    The  6th  article  of  the  treaty  of  peace,  of  1783,  protected  from  forfieitare,  by  reason  of  alien- 


t; 


age,  lands  then  held  by  British  subjects. 
.         The  9th  article  of  the  treaty  of  1794,  nnder  the  word  heirs,  did  not  indnde  any  other  than 
.  i^-    %  ^  f "      British  subjects,  or  American  citizens,  at  the  time  of  the  descent  cast. 

'^    t^  .^  Aliens  are  not  heirs ;  the  law  casts  the  descent  on  the  next  heir  haying  heritable  blood, 
^'  T  4  S^      passing  by  the  alien  as  if  not  in  existence. 

£  ^/J  Appeal  from  the  circuit  court  of  the  United  States  for  the  District 
of  Columbia,  in  a  suit  in  equity,  to  enforce  the  specific  performance 
of  a  contract  for  the  sale  of  land.  The  defence  was  that  the  title  to 
the  land  was  defective.  What  that  defect  was,  and  the  particular 
facts  upon  which  it  depended,  appear  in  the  opinion  of  the  court 

[  *  459  ]      *  Janes  J  for  the  defendants  and  respondents,  no  counsel 
appearing  for  the  appellant 

Story,  J.,  delivered  the  opinion  of  the  court 

The  whole  merits  of  this  cause  rest  upon  the  question,  whether  the 
defendants,  Portia  Hodgson,  and  Cornelia  Hopkins,  took  an  estate  in 
fee-simple,  in  one  moiety  of  the  land  stated  in  the  bill,  by  descent,  as 
nieces  and  heirs  of  Lucy  Paradise,  widow  of  John  Paradise,  upon 
her  death,  in  1814.  If  they  did,  then  the  contract  for  the  sale  of  the 
^  land  to  the  plaintiff  ought  to  be  fulfilled;  if  not,  then  the  contract 

ought  to  be  rescinded. 

Two  objections  are  urged  against  the  title.  First,  that  Lucy  P&t- 
radise,  at  the  time  of  her  death,  was  a  British  subject,  and  so  not 
capable  of  passing  the  land  in  question  by  descent ;  secondly,  if  so 
entitled,  yet,  upon  her  death,  the  land  escheated  to  the  commonwealth 
of  Virginia,  for  want  of  heirs  legally  entitled  to  take  the  same  by 
descent. 
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It  appears,  that  Lucy  Paradise  took  her  moiety  of  the  estate  in 
question  by  devise  from  her  father,  Philip  Ludwell,  who  was  a  native 
of  Virginia,  where,  also,  his  daughter  Lucy  v^s  bom.  Sometime 
before  the  year  1767,  he  removed  with  his  family,  including 
this  daughter,  to  England,  where  he  died  in  •  1767.  In  1769,  [  •  460  ] 
this  daughter  was  married  in  England  to  John  Paradise,  (a 
British  subject,)  by  whom  she  had  issue  a  daughter,  Lucy,  who  was 
bom  in  England,  about  1770,  and  who,  afterwards,  in  1787,  in  Eng- 
land, married  Count  Barziza,  a  Venetian  subject,  by  whom  she  had 
two  sons,  one  born  in  Venice,  in  February,  1789,  and  the  other  in 
Venice,  in  August,  1796,  both  of  whom  are  now  living.  The  Count- 
ess Barziza  died  in  Venice,  in  August,  1800,  leaving  no  other  issue 
except  her  two  sons,  and  neither  she,  nor  her  husband,  nor  her  sons, 
were  ever  in  the  United  States.  In  the  year  1787,  John  Paradise 
came  with  his  wife  to  Virginia,  and  returned  with  her  to  England  in 
the  year  1789,  where  he  died  in  1796.  After  the  death  of  her  husband, 
Lucy  Paradise  treated  the  land  in  controversy  as  her  own,  exercising 
acts  of  ownership  over  it ;  and  about  the  year  1805,  returned  to  Vir- 
ginia, where  she  died  intestate,  in  possession  of  the  land,  in  1814, 
leaving  no  issue  but  her  two  grandsons,  the  children  of  the  Countess 
Barziza,  and  the  defendants,  Portia  and  Cornelia,  her  nieces,  who 
would  be  her  heirs  at  law  if  no  such  issue  were  living. 

From  this  summary  statement,  it  is  clear,  that  the  two  sons  of  the 
Countess  Barziza  are  aliens  to  the  commonwealth  of  Virginia,  and, 
of  course,  cannot  take  the  estate  in  question,  by  descent  from  their 
grandmother,  unless  their  disability  is  removed  by  the  treaty  of  1794. 
For  though  an  alien  may  take  an  estate  by  the  act  of  the  parties  as 
by  purchase,  yet  he  can  never  take  by  the  act  of  the  law  as  by 
descent,  for  he  has  no  inheritable  blood.  But  the  objection 
*  now  supposed  to  exist  is,  that,  under  these  circumstances,  [  *  461  ] 
although  the  grandsons  cannot,  as  aliens,  take  by  descent, 
yet  they  answer  in  some  sort,  to  the  description  of  "  heirs,"  and,  there- 
fore, prevent  the  estate  from  descending  to  the  nieces,  who  have  a 
legal  capacity  to  tdce,  because,  strictly  speaking,  they  are  not  heirs. 
The  law  is  certainly  otherwise*  Where  a  person  dies,  leaving  issue, 
who  are  aliens,  the  latter  are  not  deemed  his  heirs  in  law,  for  they 
have  no  inheritable  blood,  and  the  estate  descends  to  the  next  of  kin, 
who  have  an  inheritable  blood,  in  the  same  manner  as  if  no  such  alien 
issue  were  in  existence;  2  Bl.  Com.  249;  Duroure  v.  Jones,  4  T.  B. 
300 ;  Com.  Dig.  Alien.  C.  1.  In  the  present  case,  therefore,  the  de- 
fendants, the  nieces  of  Lucy  Paradis6,  are  her  heirs  at  law,  entitled  to 
take  by  descent,  whatever  estate  could  rightfully  pass  to  her  heirs, 
unless  the  British  treaty  of  1794  enlarged  the  capacity  of  her  grand* 
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Bona  to  take  by  descent,  a  point  which  will  be  hereafter  considered. 
And  this  brings  us  to  the  other  question  in  the  cause,  whether  Lucy 
Paradise,  under  the  circumstances  of  the  case,  had  such  an  estate  in 
the  land,  as  could  by  law  pass  by  descent  to  her  heirs. 

There  is  no  question  that  she  took  an  estate  in  fee-simple  by  de- 
vise from  her  father ;  but  it  is  supposed  that,  although  born  in  Vir- 
ginia, by  her  removal  to  England,  with  her  father,  before,  and  remain- 
ing there  until  long  after,  the  American  Revolution,  she  must 
[  *  462  ]  be  considered  as  electing  to  remain  a  *  British  subject,  as 
well  by  operation  of  law,  as  by  the  statutes  of  Virginia  on 
this  subject,  because  an  alien  to  that  commonwealth.  And  if  she 
became  an  alien,  then  the  estate  held  by  her  could  not  pass  by 
descent,  but  for  defect  of  inheritable  blood  escheated  to  the  govern- 
ment ;  Com.  Dig.  Alien.  C.  2,  Co.  Litt.  2  b. 

Admitting  that  Lucy  Paradise  did  so  become  an  alien,  it  is  mate- 
rial to  inquire  what  effect  the  treaty  of  peace,  of  1783,  had  upon  her 
case ;  and,  upon  the  best  consideration  that  we  can  give  to  it,  we  are 
of  opinion  that  the  sixth  article  of  tliat  treaty  completely  protected 
her  estate  from  forfeiture  by  way  of  escheat  for  the  defect  of  alienage. 
That  defect  was  a  disability  solely  occasioned  by  the  wax,  and  the 
separation  of  the  colony  from  the  mother  country ;  and  under  such 
circumstances,  a  seizure  of  the  estate  by  the  government,  upon  an 
inquest  of  office,  for  the  supposed  forfeitture,  would  have  been  a  con- 
fiscation of  the  property  in  the  sense  in  which  that  term  is  used  in 
the  treaty.  When  the  6th  article  of  the  treaty  declared,  ^  that  no 
future  confiscation  should  be  made,"  it  could  not  mean  to  confine  the 
operation  of  the  language  to  confiscations  j^ttre  belli;  for  the 
[  •  463  ]  treaty  itself  *  extinguished  the  war,  and,  with  it,  the  rights 
growing  out  of  war ;  and  when  it  further  declared,  that  no 
person  should,  on  account  of  the  part  he  had  taken  in  the  war,  suffer 
any  future  loss  or  damage,  either  in  his  person,  liberty,  or  property, 
it  must  have  meant  to  protect  him  from  all  future  losses  of  property, 
which,  but  for  the  war,  would  have  remained  inviolable.  The  fifth 
article  of  the  treaty  also  materially  illustrates  and  confirms  this  con- 
struction. It  is  there  agreed  that  congress  shall  recommend  to  the 
State  legislatures  to  provide  for  the  restitution  of  all  estates  of  British 
subjects,  &c.,  which  had  been  confiscated.  Yet,  why  restore  such 
estates,  if,  eo  instanti,  they  were  forfeitable  on  account  of  alienage  ? 
This  subject  has  been  heretofore  before  us,  and  although  no  opinion 
was  then  pronounced,  it  was  most  deliberately  considered.  We  do 
not  now  profess  to  go  at  large  Into  the  reasoning  upon  which  our 
present  opinion  is  founded.  It  would  require  more  leisure  than  is 
consistent  with  other  imperious  duties ;  and  we  must,  there/ore,  con- 
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tent  ourselves  with  stating,  that  the  doctrine  here  asserted  is  the  de- 
cided judgment  of  the  court 

If  the  case  were  not  protected  by  the  treaty  of  1783,  it  might  be- 
come necessary  to  consider  whether  it  is  aided  by  the  ninth  article 
of  the  treaty  of  1794,  which  declares  that  British  subjects,  who  now 
hold  lands  in  the  United  States,  shall  continue  to  hold  them,  accord- 
ing to  the  nature  and  tenure  of  their  respective  estates  and  tities 
therein ;  and  that  as  to  such  lands,  and  the  legal  remedies 
incident  thereto,  neither  they,  nor  their  heirs  or  assigns,  *  shall  [  *  464  ] 
be  regarded  as  aliens.  It  does  not  appear,  by  the  bill  in  this 
case,  that  Lucy  Paradise  was  in  the  actual  possession  or  seisin  of 
the  land  at  the  time  of  the  treaty.  Nor  is  it  necessary,  because  the 
treaty  applies  to  the  titie,  whatever  it  is,  and  gives  it  the  same  legal 
validity  as  if  the  parties  were  citizens ;  Harden  v.  Fisher,  1  W.  300. 
But  although  it  does  not  directly  appear  by  the  bill  what  the  titie  of 
Lucy  Paradise  was,  at  the  time  of  the  treaty ;  yet,  as  the  titie  is  as- 
serted in  her,  both  before  and  after  the  treaty,  and  there  is  no  allega- 
tion of  any  intermediate  transfer,  it  must  be  presumed  in  this  suit, 
that  she  never  parted  with  her  titie.  It  follows,  that  in  this  view  also, 
her  titie  was  completely  confirmed,  firee  from  the  taint  of  alienage ; 
and  that,  by  the  express  terms  of  the  treaty,  it  might  lawfully  pass  to 
her  heirs. 

And  here  it  becomes  material  to  ascertain  whether  the  treaty  of 
1794,  under  the  description  of  heirs,  meant  to  include  any  other  per- 
sons than  such  as  were  British  subjects  or  American  citizens,  at  the 
time  of  the  descent  cast ;  and  it  is  our  opinion,  that  the  intention 
was  not  to  include  any  other  persons.  It  cannot  be  presumed,  that 
the  treaty  stipulated  for  benefits  to  any  persons  who  were  aliens  to 
both  governments.  Such  a  construction  would  give  to  this  class  of 
cases  privileges  and  immunities  far  beyond  those  of  the  natives  of  either 
coimtry ;  and  it  would  also  materially  interfere  with  the  pubUc  policy 
common  to  both.  We  have,  therefore,  no  hesitation  to  reject  any  inter- 
pretation which  would  give  to  persons,  aliens  to  both  govern- 
ments, *  the  privileges  of  both ;  and  in  this  predicament  are  [  *  465  ] 
the  children  of  the  Countess  Barziza.  The  rule,  then,  of  the 
common  law,  which  gives  the  estate  to  the  next  heirs  having  inheri- 
table blood,  must  prevail  in  this  case. 

We  have  not  thought  it  necessary  to  go  into  an  examination  of 
the  articles  for  a  marriage  settiement  entered  into  between  Lucy 
Paradise  and  John  Paradise,  on  their  marriage,  for  two  reasons : 
1.  The  articles  were  merely  executory,  and,  being  entered  into  by 
Mrs.  Paradise  when  under  age,  and  not  afterwards  ratified  by  her, 
they  were  not  binding  upon  her.  2.  If  they  were  binding,  yet,  inas- 
voL.  IV.  38 
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much  as  the  only  persons  in  whose  favor  ihey  could  now  be  executed 
are  aliens  incapable  of  holding  the  estate  to  their  own  use,  no  court 
of  equity  would,  upon  the  general  policy  of  the  law,  feel  itself  at 
liberty  to  decree  in  their  favor. 

Decree  dismissing  the  bill  affirmed^  with  costs^ 

8  W.  464  J  9  W.  489;  14  P.  353. 


AsTOR  V.  Wells  et  al. 

4  W.  466. 

t-    i^  >//    Where  a  connty  in  Ohio  was  diridcd,  a  deed  of  land,  lying  in  the  new  county,  was  not 
1'       / //  -7      rightly  recorded  in  the  registry  of  the  old  county  after  such  diyislon,  though  executed 
'T'T  '^      before  such  division. 

A  person  employed  solely  by  the  grantor  as  a  scriyener  to  draw  the  deed,  is  not  the  agent 

of  the  purchaser,  and  notice  to  him  is  not  constmctire  notice  to  the  purchaser. 
A  bond  fide  purchaser  for  a  valuable  consideration,  gets  a  good  title  under  the  law  of  Ohio, 
though  the  vendor  made  the  conveyance  to  defraud  a  creditor,  who  was  a  prior  mortgagee 
by  an  unrecorded  mortgage. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Ohio,  in  a  suit  in  equity. 

^  The  bill  states,  that  Dorhman,  being  indebted  to  the  complainant, 
made  two  mortgages  to  him  of  lands  lying  in  Jefferson  county,  Ohio. 
That  after  the  execution  of  the  deeds,  and  before  they  were  recorded, 
the  lands  embraced  in  the  mortgages,  with  other  lands,  were  erected 
into  a  new  county,  called  Tuscarawas.  That  the  mortgages  were 
recorded  in  the  registry  of  JelBferson  county.  That  after  they  were 
so  recorded,  Dorhman  conveyed  the  same  lands  to  the  defendant 
Wells,  and  notice  to  Wells,  and  an  intent  to  defraud  the  complain- 
ant, are  charged  in  the  bill. 

The  other  material  facts  appear  in  the  opinion  of  the  court 

< 
Bwrt^  for  the  complainant  and  appellant. 

Doddridge^  contra. 

[  •486  ]       *  Johnson,  J.,  delivered  the  opinion  of  the  court 

The  questions  in  this  case  are  partly  of  law,  partly  of 

^  Mabshali.,  C.  J.,  did  not  sit  in  this  caose. 
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fact.  The  biU  charges  the  defendant  with  express  notice  of  the  com- 
plainant's previous  mortgage,  and  with  holding  the  land  purchased 
under  a  secret  trust  for  the  legal  representatives  of  Dorhman,  the 
mortgagor.  Both  these  facts  the  answer  denies ;  and  as  there  is  no 
evidence  to  sustain  them,  they  must  be  put  out  of  the  case. 

The  bill  then  proposes  to  affect  the  defendant,  Wells,  with  con- 
structive notice ;  and  if  it  fails  there,  then  to  set  aside  the  deed  to 
Wells,  as  absolutely  void  under  the  express  provision  of  a  law  of  the 
State  of  Ohio. 

Obadiah  Jennings,  who  drew  the  mortgage  from  Dorhman  to 
Wells,  was  fully  apprized  of  the  existence  of  Astor's  mortgage,  and 
acted  in  concert  with  Dorhman,  expressly  to  defeat  Astor's  prior  lien, 
and  give  precedence  to  Wells.  The  advantage,  of  which  they  pro- 
posed to  avail  themselves  for  this  purpose,  was  a  supposed  mistake 
committed  by  Astor,  as  to  the  legal  office  for  recording  his  deed. 
The  land  was  originally  comprised  within  the  limits  of  Jefferson 
county.  But  before  the  recording  of  the  deed,  the  county  of  Tusca- 
rawas was  taken  off  *from  Jefferson,  and  the  land  lay  in  that  part  of 
Jefferson  which  thus  became  Tuscarawas  county.  The  law  of  Ohio 
requires  that  the  recording  shaU  take  place  in  the  county  in  which 
the  land  lies. 

The  first  question  is,  was  this  a  legal  recording  under  the  laws  of 
Ohio,  so  as  to  preserve  the  priority  which  dates  gave  to 
Astor?  The  office  of  Jefferson  •county  was  the  legal  [•487] 
office  at  the  time  of  executing  the  deed ;  (Ud  it  continue  to 
be  so  at  the  time  of  recording  it?  This  can  only  be  decided  by 
considering  the  object  of  the  law.  It  was  to  give  notice  to  subse- 
quent purchasers,  to  place  at  their  command  the  means  of  ihvestiga- 
tion,-to  which,  if  they  did  not  resort,  they  had  only  to  blame  their 
own  indolence  or  folly.  But  no  one  in  search  of  such  information, 
respecting  lands  situate  in  Tuscarawas  county,  would  be  expected 
to  search  the  records  of  Jefferson  subsequent  to  the  date  of  the 
separation.  He  would  naturally  refer  to  the  records  of  the  new 
county  to  its  origin,  and  from  that  time  pursue  his  inquiries  among 
the  records  of  the  county  in  which  it  was  originally  comprised.  And, 
therefore,  we  ate  of  opinion,  that  the  recording  of  Astor's  deed  was 
not  sufficient,  either  to  preserve  its  legal  priority,  or  give  it  the  equity 
resulting  from  constructive  notice. 

But  it  is  contended  that  Jennings  was  the  mutual  agent  of  both 
mortgagor  and  mortgagee  in  the  creation  of  Wells's  mortgage,  and, 
therefore,  the  notice  to  Jennings  wets  notice  to  Wells.  Here,  again, 
the  complainant's  case  is  unsupported  by  the  evidence.  On  the  law 
there  could  be  no  doubt,  if  the  facts  were  such  as  the  complainant 
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contends.  But  it  is  positively  denied  both  by  Wells  and  Jennings ; 
and  if  Jennings  was  the  agent  of  Dorhman  only,  his  knowledge 
could  produce  no  other  effect  on  the  rights  of  Wells  than  if  it  had 
been  concealed  in  the  breast  of  Dorhman*  And  this  leads  to  the 
final  question  in  the  case.     As  the  deed  really  was  '^made"  to 

defiraud  Astor,  does  that  dicumstance  alone,  under  the 
[  •  488  ]  laws  of  Ohio,  destroy  its  validity,  without  reference  to  the 

knowledge  or  connivance  of  the  mortgagee.  And  this 
again  must  be  decided  by  referring  to  the  object  of  the  law.  The 
words  of  the  statute  would  literally  embrace  the  case.  But  who  are 
the  objects  of  the  law?  Not  creditors  only,  but  subsequent  pur- 
chasers. And  to  give  it  such  a  construction  as  would  expose  a  bond 
fide  purchaser,  without  notice,  to  imposition,  in  order  to  protect 
creditors,  could  never  comport  with  the  intent  of  the  law. 

Upon  the  whole,  we  are  of  opinion  that  there  is  no  error  in  the 
decree  below,  and  that  the  same  be  affirmed,  with  costs. 

Decree  affirmed^  with  costs. 


AT  Arthur  v.  Browder. 

4  W.  488. 

lT.   l^  /  %    The  nile  which  preyails  in  Eentncky  and  Ohio,  as  to  land  titles,  is,  that,  a(  law,  the  patent 
)  vt  4.  '^^ Co        IB  the  foogdation  of  title,  and  neither  party  can  hring  his  entry  before  the  court;  bat  a 
jnnior  patentee,  claiming  under  an  elder  entry,  may,  in  equity,  support  his  equitable  title. 
A  description  which  will  identify  the  lands,  is  all  that  is  necessary  to  the  yalidity  of  a  grant: 
bat  the  law  requires  that  an  entry  should  be  made  with  snch  certainty,  that  sabseqaent 
purchasers  may  be  enabled  to  locate  the  adjacent  residuum. 
An  entry  for  1,000  acres  of  land  in  Ohio,  on  Deer  Creek,  '*  beginning  where  the  upper  line 
of  Ralph  Morgan's  entry  crosses  the  creek,  running  with  Morgan's  line  on  each 
[  *489  ]     side  of  the  creek  400  poles,  *  thence  up  the  creek  400  poles  in  a  direct  line,  thence 
from  each  side  of  the  given  line  with  the  upper  Une  at  right  angles  with  the  side 
lines  for  quantity : "  held,  to  be  a  valid  entry. 
An  amended  entry  retains  its  original  character,  so  far  as  it  is  not  altered;  so  far  as  it  is 
altered,  it  is  a  new  entry. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Ohio. 

The  bill  in  equity,  filed  in  this  cause  by  the  appellant,  M*  Arthur, 
states,  that  George  Mathews,  on  the  19th  of  September,  1799,  made 
the  following  entry  with  the  surveyor  of  the  Virginia  army  lands:-— 

"No.  3717:   1799,  September  19.      George   Mathews,  assignee^ 
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enters  1,000  acres  of  land,  on  part  of  a  military  warrant,  No.  47d5, 
on  Deer  Creek,  beginning  where  the  upper  line  of  Ralph  Morgan's 
entry.  No.  3665,  crosses  the  creek,  running  with  Morgan's  line  on 
each  side  of  the  creek  200  poles ;  thence  up  the  creek  400  poles  on  a 
direct  line,  thence  from  each  side  of  the  given  line  with  the  upper 
line,  at  right  angles  with  the  side  lines  for  quantity." 

That  afterwards  the  entry  of  Ralph  Morgan  was  withdrawn ;  and 
that  in  consequence,  George  Mathews  made  the  following  entry: — 

«'No.  3717:  1801,  October  26th.  George  Mathews,  assignee, 
enters  1,000  acres  of  land  on  part  of  a  military  warrant.  No.  4795, 
on  Deer  Creek,  beginning  at  two  elms  on  the  southwest  bank  of  the 
creek,  upper  comer  to  Henry  Mossies's  survey.  No.  3925,  running 
south  45  west  120  poles,  north  65  west  172  poles,  north  17  west  320 
poles,  north  76  east  485  poles,  thence  south  1  west  292  poles,  thence 
to  the  beginning." 

The  bill  charges,  that  the  last  entry  was  not  intended  as  a  new 
one ;  but  only  as  an  amendment  or  explanation  of  the  first 
This  last  entry  was  surveyed  the  7th  of  •October,  1807.  [  •490  ] 
And,  upon  an  assignment  to  the  complainant,  the  land  em- 
braced in  the  survey  was  patented  to  the  plaintiff  the  16th  of  July, 
1806. 

The  title  of  Browder,  the  respondent,  is  stated  in  the  bill,  as  fol- 
lows:— 

That  on  the  20th  of  July,  1798,  Nathaniel  Randolph  made  the 
following  entry:  "No.  3310:  July  20, 1798.  Nathaniel  Randolph, 
assignee,  enters  300  acres  of  land  on  three  military  warrants, 
Nos.  4165,  4250,  and  4664,  on  the  lower  side  of  Deer  Creek,  begin- 
ning at  a  walnut  and  two  elms,  cornered  5  poles  from  the  bank  of 
the  creek,  running  south  61  west  200  poles  to  two  white  oaks,  and 
two  hickories,  thence  north  7  west  234  poles,  thence  north  61  east 
200  poles,  thence  to  the  beginning."  That  the  last  entry  was  sur- 
veyed for  Randolph,  and  the  oldest  patent  obtained  by  Mm,  which 
he  conveyed  to  Browder,  who  has  recovered  upon  an  ejectment. 

By  the  answer  and  exhibits,  it  appears,  that  Randolph's  survey 
was  made  the  1st  of  August,  1798 ;  that  a  patent  was  granted  to 
Randolph  the  29th  of  September,  1800,  who  conveyed  to  the  respond- 
ent The  respondent,  Browder,  having  brought  an  action  of  eject- 
ment, recovered  the  possession  of  the  land  in  question ;  and  the 
appellant,  M*  Arthur,  filed  this  bill  in  equity,  praying  for  an  injunc- 
tion ;  a  conveyance  of  so  much  of  the  land  claimed  by  the  respondent, 
as  interferes  with  his  daim ;  and  for^  general  relief.  The  bill  was 
dismissed  by  the  circuit  court,  and  the  cause  brought,  by  appeal,  to 
this  court. 

38^ 
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[  *491  ]       Scott  and  *  Brushy  for  the  appellant 

The  Attorney^  Oeneral  and  Doddridge^  for  the  respondent.  ' 

Marshall,  C.  J.,  delivered  the  opinion  of  the  eourt 

In  this  case,  the  appellee  claims  under  the  elder  grant  fonnded  on 
the  elder  entry.  Consequently,  if  his  entry  be  valid,  the  bill  of  the 
appellant  cannot  be  sustained.  But  the  entry  is  so  defective  in  de- 
scription, that  it  was  necessarily  abandoned ;  and  the  appellee  relies 
on  his  patent;  anterior  to  the  emanation  of  which,  the  appellant 
contends  that  the  land  was  appropriated  by  his  entry.  The  validity 
of  this  entry,  also,  is  denied.  But  before  we  examine  the  objections 
made  to  it,  we  must  consider  those  which  have  been  urged  against 
Ihe  jurisdiction  of  this  court  as  a  court  of  equity. 

The  rule  which  prevails  both  in  Kentucky  and  Ohio,  is,  that,  at 
law,  the  patent  is  the  foundation  of  title,  and  that  neither  pariy  can 
bring  his  entry  before  the  court  In  consequence  of  this  rule,  it  has 
been  also  well  settled,  that  the  junior  patentee,  claiming  under  an 
elder  entry,  may,  in  chancery,  support  his  equitable  title,  and  obtain 
a  decree  for  a  conveyance  of  so  much  of  the  land  as  under  his  entry 
he  may  be  entitled  to.  But  the  general  principle  is  supposed  to  be 
inapplicable  to  this  case,  because  the  words  of  the  entry  are  intro- 
duced into  the  grant ;  and  if  they  were  too  vague  to  appropriate  the 
land  when  used  in  the  entry,  they  must  be  too  vague  to 
[  •  492  ]  appropriate  it  when  used  in  the  grant,  which  is  a  •  question 
triable  at  law,  and  which  was  tried  in  the  ejectment  brought 
by  the  appellee  for  the  land. 

Were  the  fact  precisely  as  stated,  it  could  not  support  the  argu- 
ment which  is  founded  on  it  When  leinds  are  granted,  a  description 
which  will  identify  them  is  all  that  is  necessary  to  the  validity  of  the 
grant  But  identity  is  not  all  that  is  necessary  to  the  validity  of  an 
entry.  The  law  requires  that  locations  should  be  made  with  such 
certainty,  that  subsequent  purchasers  may  be  enabled  to  locate  the 
adjacent  residuum.  All  grants  are  founded  on  surveys.  They  recite 
tiie  surveys,  and  all  that  is  required  in  an  ejectment  is  to  prove  that 
the  land  claimed  is  that  which  was  surveyed.  But  more  is  required 
in  a  contest  respecting  an  entry.  Nothing  is  more  common  than  for 
courts  to  declare  an  entry  void  for  uncertainty,  notwithstanding  the 
clearest  proof  that  the  land  claimed,  and  that  located,  are  the  same. 

There  is,  then,  nothing  in  the  resemblance  between  the  words  of  the 
grant  and  of  the  entry,  to  distinguish  this  from  other  cases,  in  which 
the  party  clain^iing  under  the  first  good  entry,  comes  into  chancery  to 
obtain  a  conveyance  of  lands  held  under  a  senior  patent     We  pro- 
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ceed^  then,  to  examine*  the  entry  under  which  the  appellant  claims. 
That  entry  is  made. for  1,000  acres  of  land  on  Deer  Creek, '' beginning 
where  the  upper  line  of  Ralph  Morgan's  entry  crosses  the  creek,  nm- 
ning  with  Morgan's  line  on  each  side  of  the  creek  200  poles,  thence 
up  the  creek  400  poles  on  a  direct  line,  thence  from  each 
side  of  the  *  given  line,  with  the  upper  Une  at  right  angles  [  *  493  ] 
with  the  side  lines,  for  quantity." 

That  entries,  which  contain  such  descriptive  words  as  clearly  to 
designate  the  place  where  the  land  lies,  shall,  with  respect  to  their 
more  particular  locative  calls,  be  supported,  if  they  can  on  fair  con- 
struction be  supported,  is  a  principle  which  pervades  the  whole  of 
that  curious  and  intricate  fabric,  which  has  been  erected  by  the  decis- 
ions on  land  tities  in  Kentucky,  and  has  been  taken  as  a  model  for 
those  in  the  military  district  of  Ohio.  K  a  subsequent  locator,  brought 
to  the  spot  where  the  lands  lie,  with  the  location  in  his  hand,  might, 
by  the  application  of  the  rules  which  the  courts  have  established, 
know  bow  to  place  the  entry  so  as  to  enable  himself  to  locate  the 
adjacent  residuum,  the  entry  must  be  sustained. 

In  this  case  it  is  admitted,  that  the  beginning  is  described  with 
sufficient  certainty.  The  place  where  the  upper  line  of  Ralph  Mor- 
gan's entry  crosses  Deer  Creek  is  ascertained.  From  that  beginning 
the  entry  calls  to  run  ^^with  Ralph  Morgan's  line  on  each  side  of  the 
creek  200  poles."  It  is  said  to  be  entirely  uncertain  whether  this  line 
is  to  be  200  poles  on  each  side  of  the  creek,  so  as  to  amount  to  400 
poles,  or  to  be  only  a  Une  of  200  poles  altogether.  Did  this  am- 
biguity really  exist  in  the  words  themselves,  it  is  entirely  removed  by 
the  other  parts  of  the,  location.  The  entry  is  made  for  1,000  acres 
of  land,  and  cannot,  on  any  construction,  be  made  to  exceed  500 
acres,  unless  the  base  line  be  400  poles.     We  have  then  a  ' 

given  line  of  400  poles.  The  entry  then  *  proceeds,  <<  thence  [  *  494  ] 
up  the  creek  400  poles  on  a  direct  line."  The  plain  meaning 
of  these  words  is,  that  the  land  lies  up  the  creek,  so  that  a  direct 
line  of  400  poles  will  reach  its  upper  boundary.  If  the  location 
stopped  here,  adding  only  "  for  quamtity,"  the  decisions  of  Kentucky 
would  establish  it  as  a  good  entry  for  a  square  formed  on  the  upper 
side  of  the  base  line  of  400  poles,  which  would  contain  1,000  acres 
of  land.  But  the  entry  proceeds,  '^  thence  from  each  side  of  the  given 
line,  with  the  upper  line  at  right  angles  with  the  side  Unes  for  quan- 
tity." This  part  of  the  description  has  been  said  to  produce  uncer- 
tainty, because  two  lines  are  given,  and  a  subsequent  locator  could 
not  tell  to  which  reference  was  made. 

K  it  would  make  any  difference  whether  the  base  line,  or  the  line 
up  the  creek  was  taken  as  the  given  line,  this  might  produce  some 
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difficulty;  but  if  the  entry  must  cover  precifcely  the  same  ground, 
whether  the  one  or  the  other  be  taken  as  the  given  line,  it  can  make 
none. 

Let  the  base  line  be  considered  as  the  given  line.  It  is  plain  that 
the  words  from  each  side  must  mean  from  each  end,  because  the 
land  is  to  lie  up  the  creek ;  whereas,  if  you  proceed  from  each  side, 
it  would  lie  partly  down  the  creek.  The  line,  too,  which  is  to  give 
the  quantity  with  the  side  lines  is  the  upper  line,  and  that  is  removed 
from  the  base  line,  the  distance  necessary  to  include  the  quantity  of 
land  required.  As  this  quantity  is  to  be  inclosed  from  the  whole 
entry  taken  together,  within  lines  which  form  a  square,  the  entry 

must  be  understood  to  require,  that  the  side  lines  should  be 
[  *  495  ]  drawn  from  the  ends  of  the  base  line,  *  and  the  inaccuracy 

of  the  expression  could  not  mislead. 
But  the  entry  is  understood  to  refer  as  the  given  line  to  that  which 
is  last  mentioned ;  that  is,  to  tiie  line  of  400  poles,  which  is  perpen- 
dicular to  the  base.  You  are  then  carried  up  the  creek  400  poles  in 
a  direct  line  from  the  base  line.  From  each  side  of  this  line  you  are 
carried  ^' with  the  upper  line  at  right  angles  with  the  side  lines,"  until 
you  get  1,000  acres.  This  construction  gives  full  effect  to  every  word 
of  the  entry,  and  gives  a  square  which  will  contain  1,000  acres.  It 
is,  we  think,  the  natural  construction.  The  entry  would  be  so  under- 
stood by  every  subsequent  locator.  On  any  construction,  then,  which 
can  be  given  to  the  words,  the  entry  must  not  only  have  the  same 
form,  but  must  cover  precisely  the  same  land. 

If,  then,  the  original  entry  had  never  been  amended,  there  could  be 
no  doubt  of  the  right  of  the  party  claiming  under  it.  This  leads  to 
the  inquiry,  whether  the  amendment  affects  this  right. 

The  distinction  between  amending  and  withdrawing  an  entry  is 
well  established,  and  completely  understood.  An  amended  entry 
retains  its  original  character,  so  far  as' it  is  unchanged  by  the  amend- 
ment. So  far  as  it  is  changed,  it  is  a  new  entry.  The  survey,  in 
this  case,  is  understood  to  conform  precisely  to  the  amended  entry ; 
and  it  contains  a  part  of  the  land  comprehended  in  the  original  ent^. 
So  fax  as  respects  the  land  within  the  appellee's  patent,  which  is 

comprehended  by  the  original  entry,  the  amended  entry, 
[  *  496  ]  and  the  survey,  we  think  the  •  appellant  was  entitled  to 

a  decree,  and,  consequently,  the  circuit  court  erred  in 
dismissing  his  bill.  The  decree  is  to  be  reversed,  and  the  cause 
remanded  to  the  circuit  court,  with  directions  to  enter  a  decree 
conforming  to  this  opinion. 

Degree.    This  cause  came  on  to  be  heard  on  the  transcript  of  the 
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record  of  the  court  of  the  Uuited  States  for  the  seventh  circuity 
and  district  of  Ohio,  and  was  argued  by  counsel.  On  consideration 
whereof,  this  court  is  of  opinion  that  the  plaintiff  in  the  circuit  court 
had  a  good  title  in  equity  to  so  much  of  the  land  contained  in  the 
defendant's  patent,  as  is  comprehended  in  the  original  entry  made 
by  Greorge  Matthews,  in  September,  1799,  and  also  in  his  amended 
entry,  and  in  his  survey;  and  that  the  decree  of  the  said  circuit  court, 
dismissing  the  bill,  is  erroneous,  and  ought  to  be  reversed,  and  it  is, 
accordingly,  reversed ;  and  this  court  doth  further  direct  and  order, 
that  the  said  cause  be  remanded  to  the  said  circuit  court,  with  dixec* 
tions  to  enter  a  decree,  directing  the  defendant  to  convey  to  the 
plaintiff  so  much  of  the  land  contained  in  his  patent,  as  is  compre- 
hended in  the  original  entry,  and  also  in  the  amended  entry  and 
survey,  on  which  the  graot  of  the  plaintiff  was  founded. 

14  P.  353. 


The  Neustra  Senora  be  la  Caridad.    Bages  et  aL  Claimants. 

4  W.  497. 

A  capture  of  a  Spanish  ressel  and  cargo,  made  by  a  prirateer  oommiwioned  by  the  Pn>T«  //     ^  '  / 
ince  of  Carthagena,  while  it  had  an  organized  goyerament,  and  was  at  war  with  Spain,  J[fJ'- ,',    ^ 
cannot  be  interfered  with  by  the  coarts  of  the  United  States. 

The  treaty  with  Spain  applies  to  only  two  cases,  piracy  and  captures  in  violation  of  our 
nentrality,  and  this  is  neither  of  those  \ 


The  case  is  sufficiently  stated  in  the  opinion  of  the  court 

*  Johnson,  J.,  delivered  the  opinion  of  the  court.  [  •  501  ] 

This  case  arose  out  of  a  capture  made  in  the  late  war. 
The  La  Popa,  a  commissioned  cruiser  of  the  Province  of  Carthagena, 
had  made  prize  of  the  Caridad,  a  Spanish  vessel,  in  a  voyage  from 
Jamaica  to  Cuba.  The  American  private  armed  vessel  Harrison  fell 
in  with  the  Caridad,  then  in  possession  of  the  prize  crew  of  the  La 
Popa,  and  suspecting  her  cargo  to  be  British,  took  possession  of  it, 
and  transhipped  it  into  their  own  vessel  On  the  arrival  of  the  Har- 
rison in  a  port  of  North  Carolina,  the  cargo  was  claimed  both  by  the 
Caridad  and  La  Popa,  and  finally  restored  to  The  La  Popa. 

This  is  an  appeal  from  the  decision  of  the  circuit  court  of  North 
Carolina,  made  by  the  original  Spanish  owner,  and  the  case  has  been 
submitted  on  the  evidence  and  the  grounds  taken  in  the  argument 
below. 
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Theie  is  no  doubt  that  the  property  was  Spanish,  nor  that 
the  privateer  La  Popa  was  commissioned  as  a  crmser,  whilst  the 
Province  of  Carthagena  had  an  organized  government;  and  there  is 
the  fullest  evidence  that  her  armament  and  equipment  was  unaffected 
by  any  charge  of  having  been  made  in  violation  of  our  laws. 

The  only  question  in  the  case  is,  -Whether  an  original  Spanish 
owner  is  entitled  to  the  aid  of  the  courts  of  this  country,  to  restore 
to  him  property  of  which  he  has  been  dispossessed  by  capture,  under 
a  commission  derived  from  the  revolted  colonies  ?  and  this 
[  *  502  ]  question  is  considered,  by  this  court  as  having  *  been  fully 
decided  by  the  principles  assumed  in  the  case  of  the  United 
States  r.  Palmer,  3  W.  610,  at  the  last  term,  and  by  the  decisions  in 
the  cases  of  The  Estrella,  4  W.  298,  and  Divina  Pastora,  4  W.  52,  at 
the  present  term. 

War  notoriously  exists,  and  is  recognized  by  our  government  to 
exist,  between  Spain  and  her  colonies.  This  is  an  appeal  to  the 
highest  of  all  tribunals  on  a  question  of  right  No  neutral  nation 
can  act  against  either,  without  taking  part  with  the  other  in  the  war. 
All  that  the  law  of  nations  requires  of  us,  is,  strict  and  impartial 
neutrality.  And  no  friendly  nation  ought  to  demand  of  the  courts 
of  this  country  to  do  an  act  which  may  involve  it  in  a  war  with  the 
victor.  Our  duty  is,  where  the  property  of  either  is  brought  inno- 
centiy  within  our  jurisdiction,  to  leave  things  as  we  find  them ;  mudi 
more  to  restore  them  to  that  state  from  which  they  have  been  for- 
cibly removed  by  the  act  of  our  own  citizens.  The  treaty  with  Spain 
can  have  no  bearing  upon  the  case,  as  this  court  cannot  recognize 
such  captors  as  pirates,  and  the  capture  was  not  made  within  our 
jurisdictional  limits.  In  those  two  cases  only  does  the  treaty  enjoin 
restitution. 

Decree  affirmed,  with  costs. 


Wheaton  v.  Sexton's  Lessee. 

4  W.  503. 

/.  -^  /  /  _  A  sale,  ander  Aji.fa,,  daly  issaed,  is  legal  as  respects  the  purchaser,  proWded  the  writ  be 
W^.J  ^^ i^  levied  upon  the  property  before  the  return  day,  although  the  sale  be  made  after  the 
,  f      /'  '^z        return  ^day. 

A  deed,  made  upon  a  valuablo  and  adequate  consideration,  which  is  actually  paid,  and  the 

change  of  property  is  bondfids^  or  sudi  as  it  purports  to  be,  cannot  be  considered  as  a 

conveyance  to  defraud  creditors. 
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Error  to  the  circuit  court  for  the  District  of  Columbia.     The  case 
is  stated  in  the  opinion  of  the  court. 
•  The  cause  was  submitted  without  argument.  [  •  606  ] 

Johnson,  J.,  delivered  the  opinion  of  the  court. 

The  suit  below  was  ejectment,  and  the  defendant  in  this  court 
recovered  under  a  title  derived  from  a  sale  by  the  marshal  of  this 
district  The  marshal's  deed  conveys  the  life  estate  of  Wheaton  in 
the  lands  in  question.  And  the  plaintiff  below  proved  the  title  in 
the  defendant's  wife,  under  conveyances  executed  after  marriage. 

The  defence  set  up  was  a  conveyance  executed  by  Wheaton,  to  a 
trustee,  for  the  sole  and  separate  use  of  his  wife,*and  her  heirs,  and 
the  deed  purports  to  have  been  executed  in  consideration  of, 
and  to  carry  into  *  effect,  an  original  intention  in  the  parties,  [  *  606  ] 
that  the  conveyances  to  his  wife  should  enure  to  the  same 
uses,  although  the  conveyances  in  law  operate  otherwise.  But  there 
is  no  other  evidence  of  this  fact  than  what  is  contained  in  the  deed, 
and  it  was  executed  but  two  days  before  the  judgment.  At  the  trial, 
two  bills  of  exception  were  taken ;  the  first  of  which  brings  up  the 
question,  whether  a  sale  by  the  marshal,  after  the  return  day  of  the 
writ,  was  legal  The  court  charged  that  it  was,  provided  the  levy 
was  made  before  the  return  day.  And  on  this  point  the  court  can 
only  express  its  surprise  that  any  doubt  could  be  entertained.  The 
court  below  were  unquestionably  right  in  this  instruction.  The 
purchaser  depends  on  the  judgment,  the  levy,  and  the  deed.  AU 
other  questions  are  between  the  parties  to  the  judgment  and  the  • 
marshal  Whether  the  marshal  sells  before  or  after'  the  return, 
whether  he  makes  a  correct  return,  or  any  return  at  all,  to  the  writ, 
is  immaterial  to  the  purchaser,  provided  the  writ  was  duly  issued, 
and  the  levy  ihade  before  the  return. 

The  second  bill  of  exceptions  brings  up  the  question,  whether  the 
deed  to  Caldwell,  in  trust  for  Mrs.  Wheaton,  was  not  fraudulent  and 
void  as  against  creditors.  In  ordinary  cases,  a  voluntary  conveyance 
of  a  man  to  the  use  of  his  wife,  when  circumstanced  as  Wheaton 
was,  would  unquestionably  be  void.  But  it  is  contended  that,  in 
this  instance,  a  court  of  equity  would  have  decreed  Wheaton  to  make 
the  conveyance  he  did  execute,  and,  therefore,  it  was  not  a 
voluntary  conveyance.  That  there  are  cases  in  *  which  the  [  •  607  ] 
court  would  lend  its  aid  to  protect  the  acquisitions  of  a 
wife  from  the  creditors  of  a  husband,  may  well  be  admitted ;  but  on 
this  case  it  is  enough  to  observe,  that  if  the  husband  may,  upon  his 
own  recital,  make  out  such  a  case,  there  would  no  longer  exist  any 
difficulty  in  evading  the  rights  of  creditors.     Yet  this  court  is  not 
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satisfied  that  the  court  below  has  given  an  instruction  that  oompcnrts 
with  the  law  of  the  case. 

The  instruction  of  the  court,  given  on  motion  of  the  plaintiff 
below,  is,  that  the  deed  was  void  in  law,  "if  it  was  made  by  the 
said  Joseph  Wheaton,  without  a  valuable  consideration  therefor,  or 
was  made  by  him  with  intent  to  defeat,  delay,  or  defraud  his  credi- 
tors." Had  the  conjunction  and  been  substituted  in  this  instruction 
for  or  J  it  would  have  been  entirely  unimpeachable ;  but  as  it  now 
reads,  it  must  mean,  that  even  had  a  valuable  consideration  been 
paid,  if  the  deed  was  made  with  intent  to  defeat  creditors,  it  was 
void.  We  know  of  no  law  which  avoids  a  deed  wh^re  a  valuable 
(by  which,  to  a  general  intent,  must  also  be  understood  adequate) 
consideration  is  paid,  and  the  change  of  property  be  bond  fide,  or  such 
as  it  professes  to  be.  Of  such  a  contract,  it  cannot  be  predicated 
that  it  is  with  intent  to  defeat  or  defraud  creditors,  since,  although 
the  property  itself  no  longer  remains  subject  to  the  judgment,  a  sub- 
stitute is  furnished  by  which  that  judgment  may  be  satisfied.  Nor 
is  it  any  impeachment  of  such  a  deed  that  it  is  made  to  the  use  o£ 
the  family  of  the  maker.  The  trustee,  in  that  case,  becomes 
[  *  508  ]  the  benefactor,  and  not  the  husband  It  is  *not  a  jnnvision 
made  by  him  for  his  family,  but  by  another. 

Although,  from  any  thing  that  appears  in  this  cause,  this  court  can 
see  no  ground  on  which  the  jury  could  have  found  otherwise  than 
they  did,  yet  if  the  instruction  was  erroneous,  and  to  the  prejudice  of 
the  defendant  below^  as  this  court  cannot  estimate  its  influence  on 
the  minds  of  the  jury,  the  judgment  must  be  reversed 

Judgment  reversed. 

10  P.  449. 


Sergeant's  Lessee  v.  Biddle  et  oL 

4  W.  508. 

^  ^-  .^{'^  Depositions,  taken  according  to  the  proviso  in  the  80th  section  of  the  Jadiclary  act  (t  Stats. 
at  Large,  88,)  under  a  dedimui  potestatem,  "according  to  common  usage,  when  it  may  be 
necessary  to  prevent  a  tailare  or  delay  of  justice/'  are,  under  no  drcumstancos,  to  be  con- 
sidered as  taken  de  bene  esse,  whether  the  witnesses  reside  beyond  the  process  of  the  court 
or  within  it ;  the  provisions  of  the  act  relative  to  depositions  de  bene  esse  being  confined  to 
those  taken  under  the  enacting  part  of  the  section. 
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Martiny  and  C*  X  h^ersoU^  for  the  plaintiff 

Bopkinsofiy  and  Sergeaniy  for  the  defendants. 

The  facts  are  fully  stated  in  the  opinion  of  the  court 

Washington,  J.,  delivered  the  opinion  of  the  court 

•  The  only  question  certified  by  the  circuit  court  for  the  [  *  509  ] 
district  of  Delaware  to  this  court  is,  whether  certain  deposi- 
tions taken  under  a  commission  issued  from  that  court  to  Phila- 
delphia, could,  under  the  circumstances  of  the  case,  be  given  in 
evidence  to  the  jury. 

This  question  arises  out  of  the  following  facts :  On  the  25th  of 
October,  1817,  a  consent  rule  was  entered  in  this  cause,  ^^  for  a  com- 
mission to  issue  to  take  depositions  on  both  sides,  to  be  directed  to 
Thomas  Bradford,  jun.,  and  William  J.  Duane,  of  Philadelphia; 
interrogatories  to  be  filed  on  ten  days'  notice."  The  agreement  of 
the  counsel,  under  which  this  rule  was  entered,  was  filed  in  court,  on 
the  11th  of  November,  of  the  same  year. 

On  the  27th  of  October,  1817,  an  ex  parte  rule  was  entered,  on  the 
motion  of  the  defendants'  counsel,  <<  for  a  commission  to  issue  to  the 
city  of  Philadelphia,  on  the  part  of  the  defendants,  to  be  directed  to 
George  Vaux  and  William  Smith,  or  either  of  them,  commissioners 
on  the  part  of  the  defendants,  on  ten  days'  notice  of  filing  interrogap 
tories,  with  liberty  to  the  plaintiff's  counsel  to  name  a  commissioner 
or  commissioners,  if  they  should  choose  to  do  so,  at  any  time  before 
issuing  the  commission." 

After  the  counsel  for  the  lessor  of  the  plaintiff  had  opened  his  case, 
and  gone  through  his  evidence,  the  counsel  for  the  defendants  having 
opened  his  case,  offered  to  give  in  evidence  to  the  jury  sundry  deposi- 
tions of  witnesses  taken  under  a  commission  to  Philadelphia,  bearing 
date  the  31st  of  October,  1817,  directed  to  George  Vaux 
and  WiUiam  Smith,  or  *  either  of  them,  and  to  George  M.  [  *  510  ] 
Dallas  and  Richard  Bache,  or  either  of  them.  This  evidence 
was  objected  to  by  the  plaintiff's  counsel,  on  the  ground  that  the 
depositions  so  taken  were  to  be  considered,  in  point  of  law,  as  taken 
de  bene  esse. 

In  support  of  this  evidence,  the  defendants  stated,  and  the  opposite 
counsel  admitted,  that  previous  to  the  execution  of  this  commission, 
an  agreement  had  been  entered  into,  that  the  same  should  be 
executed  by  George  M.  Dallas,  one  of  the  commissioners  on  the  part 
of  the  plaintiff,  and  George  Vaux,  another  of  the  commissioners  on 
the  part  of  the  defendants ;  and  that  it  was  further  agreed,  and  so 
VOL.  IV.  39 
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indorsed  on  the  commission,  that  the  said  Greorge  Vaux  might  be 
permitted  to  take  a  solemn  affirmation,  instead  of  an  oath,  and  that 
the  commissioners,  who  should  act,  might  be  qualified  by  any  alder- 
man of  Philadelphia,  and  their  clerk  by  the  commissioners ;  and  which 
agreements  were  entered  into  upon  the  application  of  the  defendant's 
counsel.  He  further  gave  in  evidence,  that  conmussions  had  hereto- 
fore issued  to  Philadelphia,  and  other  places  within  one  hundred 
miles  of  the  place  of  trial,  firom  the  circuit  court  for  that  district,  upon 
motions  made  for  that  purpose ;  and  that  upon  motion,  commissions 
had  issued  to  Philadelphia,  and  to  other  places  without  the  State, 
firom  the  supreme  court  of  the  State  of  Delaware,  previous  and  subse* 
quent  to  the  year  1789.  That  upon  the  return  of  the  commission  in 
this  case,  publication  thereof  was  ordered  by  the  court;  and  lastly, 
that  all  the  witnesses  examined  in  the  execution  of  the  said 
[  *  511  ]  *  commission,  resided  in  Philadelphia,  distant  thirty-thre^ 

miles  firom  the  place  of  holding  the  court. 
.  It  is  contended  by  the  plaintiff's  counsel,  that  as  by  the  6th  section 
of  the  act  of  the  2d  of  March,  1793,^  subpoenas  for  witnesses  may  run 
into  any  other  district  than  that  in  which  the  court  is  holden,  pro- 
vided, that  in  civil  causes,  the  witnesses  do  not  live  at  a  greater  dis- 
tance than  one  hundred  miles  firom  the  place  of  holding  the  court,  the 
deposition  in  this  case  ought  not  to  have  been  reccdved,  urdess  it  had 
appeared  to  the  court  that  the  witnesses  had  been  duly  summoned, 
and  were  unable  to  attend.  This  argument  appears  to  be  founded 
upon  the  provision  of  the  30th  section  of  the  Judiciary  Act  of  1789, 
c.  20,  to  which  this  case  has  no  relation.  That  section  authorizes 
the  taking  of  depositions  in  the  specified  cases,  without  the  formality 
of  a  commission,  but  declares  that  the  depositions  so  taken,  shall  be 
de  bene  esse;  and  to  prevent  any  conclusion  firom  being  drawn 
against  the  power  of  the  courts  to  grant  commissions  for  taking 
depositions  by  reason  of  the  above  provisions,  this  section  goes  on  to 
provide,  that  nothing  in  the  said  section  contained  shall  be  construed 
to  prevent  any  court  of  the  United  States  firom  granting  a  dedimus 
potestatem  to  take  depositions  according  to  common  usage,  when  it 
may  be  necessary  to  prevent  a  failure,  or  delay  of  justice,  which 
power  it  is  declared  they  shall  severally  possess. 

The  only  question  then  is,  whether  depositions  taken  under  a 
dedimus  potestaienij  according  to  common  usage,  are,  under  any  cir- 
cumstances, to  be  considered  as  taken  de  bene  esse  ?     And 
[  *  512  ]  it  is  the  opinion  *  of  this  court  that  they  cannot  be  so  con- 
sidered.    What  might  be  the  effect  of  the  agreement  of  the 

1  1  Stats,  at  Lai^,  d35. 
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parties,  or  of  an  order  of  the  court  to  the  eonkary,  need  not  be  decided 
in  this  case,  as  the  rule,  as  well  as  the  commission  which  issued 
under  it,  was  absolute  and  unqualified.  Whenever  a  commission 
issues  for  taking  depositions  according  to  common  usage,  whether 
the  witness  reside  beyond  the  process  of  the  court,  or  within  it,  the 
depositions  are  absolute,  the  above  section  of  the  act  of  congress 
relating  to  depositions  de  bene  esse^  being  most  obviously  confined  to 
those  taken  imder  the  enacting  part  of  that  section.  But  it  is  con- 
tended by  the  plaintifi''8  counsel,  that  this  commission  to  take 
depositions  of  witnesses  living  witiiin  one  hundred  miles  firom  the 
place  at  which  the  court  was  to  sit,  although  in  another  district, 
was  improvidentiy  issued,  and  that  the  rule  under  which  it  issued 
was  made  erroneously. 

Whether  this  objection  ought,  oif  ought  not,  to  have  been  made  at 
tiie  time,  or  during  the  term  when  the  rule  was  entered,  is  a  question 
which  does  not  occur  in  this  case ;  because  it  is  most  obvious  firom 
the  conduct  of  the  plaintiff's  counsel  in  the  court  below,  that  if  they 
did  not  agree  to  the  rule,  the  commission  was  idsued  with  their  con- 
sent A  consent  rule  was  entered  on  the  25th  of  October,  differing 
firom  the  ex  parte  rule,  entered  two  days  afterwards,  in  no  other 
respect,  but  as  to  tlie  names  of  the  commissioners.  The  plaintiff's 
ooonsel  afterwards  joined  in  the  commission,  removed  every  possible 
objection  as  to  the  commissioners,  by  naming  one  on  the  part  of  the 
plaintiff,  to  act  with  one  of  the  defendant's  commissioners, 
*and  filed  his  cross  interrogatories,  to  be  propounded  to  the  [  *513  ] 
witnesses*  The  commission  was  executed  by  the  commis- . 
sioners  so  named,  and  the  witnesses  were  regularly  examined,  as 
well  on  the  cross  interrogatories,  as  on  those  in  chief. 

After  such  unequivocal  evidenoe  of  consent  to  the  issuing  of  the 
Gommission,  it  is  not  competent  to  the  plaintiff's  counsel  to  object, 
that  it  issued  improvidentiy,  or  tiiat  the  rule  was  improperly 
obtained. 

It  is  to  be  certified  to  the  circuit  court  for  the  district  of  Delaware, 
that  the  depositions  taken  under  the  commission,  referred  to  in  the 
transcript  of  the  record  sent  to  this  court,  dated  the  31st  day  of 
October,  1817,  ought  to  be  given  in  evidence  to  the  jury,  upon  the 
trial  of  the  cause  in  which  they  were  taken. 

Certificate,  accordingly. 
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An  agreement  by  parol,  between  two  proprietori  of  adjoining  lands,  to  employ  a  sitnrejor  to 
run  the  diyidiog  line  between  them,  and  that  it  sboold  be  thns  ascertained  and  settled, 
'which  was  execnted,  and  the  line  accordinglj  mn  and  marked  on  a  plat  by  the  sorveyor, 
in  their  presence,  as  the  boundary,  held  to  be  condosive  in  an  action  of  ejectment,  after  a 
correspondent  possession  of  20  yean  by  the  parties,  and  those  claiming  nnder  them 
respectively. 

Such  an  agreement  is  not  within  the  statute  of  frauds,  as  being  a  contract  for  the  sale  of 
lands,  or  any  interest  in  or  concerning  them. 

[  •  514  ]      •  DuvALL,  J.,  delivered  the  opinion  of  the  court 

An  action  of  ejectment  was  brought  by  Andrew  Boyd 
against  the  defendants,  in  the  circuit  court  for  the  district  of  Ken- 
tucky, on  the  2dth  of  November,  1814,  for  2,000  acres  of  land  in 
Fayette  county,  on  the  waters  of  Elkhorn  Creek.  The  patent  bears 
date  on  the  3d  of  December,  1789,  and  was  granted  to  Andrew 
Boyd,  pursuant  to  a  survey  made,  the  14th  of  July,  1774,  on  a  war- 
rant issued  under  the  royal  proclamation  of  1763.  This  tract  of 
land  is  contained  within  the  courses  and  distances  following,  begin- 
ning at  a  buckeye  and  ash  comer  to  John  Carter's  land,  and  in  a  line 
of  William  Phillips's  land,  and  with  the  same  S.  E.  374  poles,  cross- 
ing ft  small  branch  to  a  hoopwood  and  sugar-tree,  and  leaving  said 
line  S.  E.  860  poles,  crossing  a  branch  to  an  ehn  and  buckeye  N.  E, 
374  poles,  crossing  a  branch  to  a  sugar-tree  and  buckeye,  thence  N. 
W.  860  poles  to  the  beginning. 

The  defendants  claimed  title  under  a  patent  granting  to  Elijah 
Craig,  on  the  7th  of  November,  1779,  for  2,000  acres,  on  a  warrant  to 
John  Carter,  heir  at  law  of  Thomas  Carter,  in  consideration  of 
military  services.  The  warrant  was  assigned  to  Craig.  The  courses 
and  distances  are  the  following,  beginning  at  three  large  hoopwoods 
growing  from  one  root,  comer  to  William  Phillips's  land,  and  with  a 
line  thereof  S.  W.  374  poles,  crossing  two  branches  to  a  buckeye  and 
ash  on  the  bank,  S.  E.  860  poles,  crossing  a  small  creek  to  a  sugar- 
tree  and  buckeye,  N.  E.  374  poles,  crossing  three  branches 
[  'SIS  ]  to  an  ash,  hickory,  •mulberry,  and  hoopwood,  N.  W.  860 
poles  to  the  first  station. 

These  two  tracts  are  adjacent  to,  and  bind  on  each  other.  It  is 
obvious  that  they  were  intended  to  present  rectangular  figures,  and 
to  contain  equal  quantities ;  but  by  satisfying  the  calls,  the  figures 
are  irregular,  and  do  not  contain  equal  quantities. 
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The  plaintiff  in  the  court  below  locates  his  pretensions  on  the  plat 
retnmed  in  the  cause,  beginning  at  A,  then  to  K,  to  L,  to  D,  and  to 
the  beginning.  And  he  locates  Craig's  patent,  beginning  at  A,  then 
to  B,  to  C,  to  D,  and  to  the  beginning.  The  defendants  locate  it, 
beginning  at  A,  then  to  B,  to  C,  to  E,  and  to  the  beginning.  The 
land  contained  in  the  triangle  A  E  D  is  the  land  in  dispute. 

The  defendants,  to  support  their  location,  offered  evidence  to  prove, 
that  the  dividing  line  between  Boyd  and  Craig  being  unascert^ed, 
the  parties,  by  agreement,  had  it  surveyed,  for  the  purpose  of  estab* 
lishing  and  settling  the  line  between  them ;  that,  in  the  year  1793, 
it  was  run,  in  their  presence,  from  A  to  E,  as  distinguished  on  the 
plat,  and  that  it  was  mutually  agreed  to  establish  the  corner  at  E, 
where  a  boundary  was  marked,  by  consent,  E  C  and  A  B,  and  that 
the  line  from  A  to  E  should  be  the  dividing  line  between  them,  and 
that  possession  had  been  since  held  accordingly.  They  also  offered 
in  evidence,  a  deed  from  Boyd  and  wife  to  William  Hanback,  bearing 
date  the  14th  of  December,  1793,  for  100  acres,  part  of  the  land 
granted  to  Boyd,  beginning  at  the  comer  at  E  before  mentioned,  and 
binding  on  the  line  A  E,  regarding  it  as  the  dividing  line 
•between  Boyd  and  Craig;  also  a  deed  from  Elijah  Craig  [  •SIB  ] 
to  John  Whitesides,  dated  the  12th  of  May,  1794,  for  seventy- 
two  acres,  part  of  Craig's  patent,  bounding  also  on  the  line  A  E  as 
the  dividing  line  between  Boyd  and  Craig ;  and  that  all  the  other 
defendants,  as  purchasers,  under  Craig,  held  to  the  said  line  A  E. 

The  defendant's  counsel  then  moved  the  court  to  instruct  the  jury, 
that  if  they  found  from  the  evidence,  that,  owing  to  the  uncertainty 
of  the  line  of  said  Boyd  and  Carter's  military  surveys,  the  said  Boyd 
and  Elijah  Craig,  by  mutual  consent,  surveyed  and  located  their 
respective  patents  by  making  the  line  from  A  to  E,  and  marking  the 
comer  at  E,  with  the  intent,  (at  the  time,)  positively  expressed,  to 
setfle  and  ascertain  the  true  boundary  and  dividing  line  between  the 
tracts  respectively  claimed  by  them  under  their  patents,  and  that  the 
said  line  has  been  acquiesced  in  by  the  said  parties,  and  possession 
held  and  taken  accordingly,  for  more  than  twenty  years  before  the 
commencement  of  this  action,  they  ought  to  find  for  the  defend- 
ants ;  which  instruction  the  court  gave,  and  to  this  opinion  of  the 
court,  the  plaintiff,  by  his  counsel,  excepted ;  and  the  record  of  the 
proceedings  was  removed,  by  writ  of  error,  to  this  court,  for  their 
decision. 

At  the  trial  in  the  court  below,  several  other  questions  were  pro- 
pounded, and  decided  by  the  court,  and  to  which  exceptions  were 
taken,  which  is  not  material  to  notice  here,  because,  the  decision  of 

39  • 
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this  court,  on  the  question  stated,  will  decide  the  controversy  between 

the  parties. 
[  •  517  ]  •  It  appears,  that  in  the  year  1793,  more  than  twenty 
years  before  the  commencement  of  this  action  of  ejectment, 
Boyd  and  Craig  employed  a  surveyor  to  run  the  dividing  line  between 
them,  and  they  mutually  agreed,  that  it  should  be  thus  ascertained 
and  settled.  It  was,  accordingly,  run  as  described,  on  the  plat  from 
A  to  E,  and  the  corner  at  E  was  marked  in  their  presence,  as  the 
boundary  between  them.  That  possession  has  been  held  by  each,  and 
those  claiming  under  them  respectively,  from  that  time  to  the  present ; 
and  that  each  has  sold  parcels  of  land,  bounding  them  on  the  line  A  E 
thus  agreed  on,  regarding  it  as  the  established  line  between  them. 
Hence,  the  question  arises,  whether  the  agreement  made  in  1793, 
although  by  parol,  accompanied  by  correspondent  possession  for  more 
than  twenty  years,  is,  or  is  not  conclusive  against  the  plaintiff's  right 
of  recovery  in  this  action  ? 

This  court  cannot  consider  the  agreement  of  the  parties,  although 
by  parol,  to  settle  the  dividing  line  between  them  by  a  surveyor,  mu- 
tually employed,  as  affected  by  the  statute  of  frauds,  as  is  contended 
by  the  counsel  for  the  plaintiff.  It  is  not  a  contract  for  the  sale  or 
conveyance  of  lands.  It  has  no  ingredient  of  such  a  contract.  There 
is  no  quid  pro  quo;  and  the  court  do  not  consider  it  as  a  conveyance 
of  title  from  one  person  to  another.  It  was  merely  a  submission  of 
a  matter  of  fact,  to  ascertain  where  the  line  would  run  on  actual  sur- 
vey, beginning  at  a  place  admitted  and  acknowledged  by  the  parties 
to  be  a  boundary,  where  the  line  must  begin.  The  posses- 
[  *  518  ]  sion  subsequentiy  held,  and  the  acts  of  the  parties  *  evi- 
denced by  their  respective  sales  of  parcels  of  the  land  held 
by  each,  under  his  patent,  bounding  on  the  agreed  line,  amount  to  a 
full  and  complete  recognition  of  it ;  and  in  the  opinion  of  this  court, 
precludes  the  plaintiff,  after  such  a  lapse  of  time,  from  denying  it  to  be 
the  dividing  line  between  him  and  the  defendants ;  and  neither  ought 
now  to  be  permitted  to  disturb  the  possession  of  the  other,  under  a 
pretence  that  the  line  was  not  correctly  run. 

Judgment  affirmed. 
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The  cliarter  granted  by  the  British  crown  to  the  tnxstees  of  Diurtmoath  College,  in  "New^ff  >^/^ 
Hampshire,  in  the  year  1769,  is  a  contract  within  the  meaning  of  that  clause  of  the  constiy^^P^  ^'/^ 
tntion  of  the  United  States,  which  declares  that  no  State  shall  make  any  law  impairing  J  T.  /'cT^ 
the  obligation  of  contracts.    The  charter  was  not  diteoWed  by  the  BcTolution.  ^/?     1/  ^ 

An  act  of  the  State  legislature  of  New  Hampshire,  altering  the  charter,  without  the  consent  i,T.  /  i^  </ 
of  the  corporation,  in  a  material  respect,  is  an  act  impairing  the  obligation  of  the  charter,///^  o* /  S' 
and  is  unconstitutional  and  Toid.  //T^  /^  /^S 

Under  its  charter,  Dartmouth  College  was  a  private  and  not  a  public  corporation.  That  a  /^/^  7^^^ 
corporation  is  established  for  purposes  of  general  charity,  or  for  education  generally,  does y^ 7*  0^7 
not,  ^  se,  make  it  a  public  corporation,  liable  to  the  control  of  the  legislature.  2ff  \fS^^ 

Error  to  the  superior  court  of  the  State  of  New  Hampshire.  ^  ^-  '•^^^ 

This  was  an  action  of  trover  brought  in  the  State  court,  /  u^ruJ 

in  which  the  plaintiffs  in  error  declared  for  •two  books  of  [  'SIO  i^fj^^ru-  ^ 
records,  purporting  to  contain  the  records  of  all  the  doings  ^/^  /^ ^ 

and  proceedings  of  the  trustees  of  Dartmouth  College,  from  the/^/^  -^^  ^^f 
establishment  of  the  corporation  until  the  7th  day  of  October,  1816  /''/'^  ;;,  [' 
the  original  charter,  or  letters-patent,  constituting  the  college;  the^'^^^'^^ 
common  seal;  and  four  volumes  or  books  of  account,  purporting  W^^'  ^  ^/, 
contain  the  charges  and  accounts  in  favor  of  the  college*  The  de/f/\ .  "^  ^  ^'' 
fendant  pleaded  the  general  issue,  and  at  the  trial  the  following^  J\  ^  , 
special  verdict  was  found :  —  "j^,   ^  ^-r' 

"  The  said  jurors,  upon  their  oath,  say,  that  his  Majesty  George  the^^i/  \  ,// 
Third,  King  of  Great  Britain,  &c.,  issued  his  letters-patent,  under  Vtie^.//j^  - 
public  seal  of  the  Province,  now  State  of  New  Hampshire,  hesxmgj'^j  ^r' 
date  the  13th  day  of  December,  in  the  10th  year  of  his  reign,  and  ^/^a  /  y 
the  year  of  our  Lord  one  thousand  seven  hundred  and  sixty-nine,  in^^^r  . 
the  words  following :  —  /^^  i^^/j^  ^/  a 

George  the  Third,  by  the  grace  of  God,  of  Great  Britain,  France,/^  v^^  :^  /. 
and  Ireland,  King,  Defender  of  the  Faith,  and  so  forth.  /^^^Y\['A'  ^y 

To  all  to  whom  these  presents  shall  come.  A^^^"^  .^v 

Greeting:  ^^^^  .^ 

Whereas  it  hath  been  represented  to  our  trusty  and  well-beloved/^^^  ^  ^' 
John  Wentworth,  Esq.,  governor  and  commander-in-chief,  in  and/^^^'^v^' 
over  our  province  of  New  Hampshire,  in  New  England,  in  America,^  ^"^  ^ 
that  the  Reverend  Eleazar  Wheelock,  of  Lebanon,  in  the  colony  oi^[^^  ^.. 
Connecticut,  in  New  England  aforesaid,  now  doctor  in  divinity,  did, 4^  .,  [7^- 
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on  or  about  the  year  of  our  Lord  one  thousand  seven  hun- 
'  1^^  [  *  520  ]  dred  and  fifty-four,  *  at  his  own  expense,  on  his  own  estate 
/.  S3V  ^^^  plantation,  set  on  foot  an  Indian  Charity  School,  and 

/  /  /  6    for  several  years,  through  the  assistance  of  well-disposed  persons,  in 
,:   r   9     America,  clothed,  maintained,  and  educated  a  number  of  the  children 
^.  /  ^'        of  the  Indian  natives,  with  a  view  to  their  carrying  the  gospel  in  their 
^ '  '\      -   own  language,  and  spreading  the  knowledge  of  the  great  Redeemer 
A^'^u^'^  among  their  savage  tribes,  and  hath  actually  employed  a  number  of 
l)  c^  ^^  them  as  missionaries  and  schoolmasters  in  the  wilderness  for  that 
^  3  J  ^    purpose;  and  by  the  blessing  of  God  upon  the  endeavors  of  said 
6'  X/^     Wheelock,  the  design  became  reputable  among  the  Indians,  insomuch 
^y~^  that  a  larger  number  desired  the  education  of  their  children  in  said 
school,  and  were  also  disposed  to  receive  missionaries  and  school- 
masters in  the  wilderness,  more  than  could  be   supported  by  the 
p    (r   ?^    charitable  contributions  in  these  American  colonies. 
o    ^'^"^^      Whereupon,  the  said  Eleazar  Wheelock  thought  it  expedient  that 
g.    ^Vc)"  endeavors  should  be  used  to  raise  contributions  from  well-disposed 
£,  ,5*  ^/^   persons  in  England,  for  the  carrying  on  and  extending  said  undertak- 
£;  ^^^  .    ing ;  and  for  that  purpose  the  said  Eleazar  Wheelock  requested  the 
"'    ^  ^^    Rev.  Nathaniel  Whitaker,  now  doctor  in  divinity,  to  go  over  to  Eng- 
r    ;  ^a  ^3.nd  for  that  purpose,  and  sent  over  with  him  the  Rev.  Samson 
^;  '^'a /    Occom,  an  Indian  minister,  who  had  been  educated  by  the  said 
i-  7  ,v  '^    Wheelock.     And  to  enable  the  said  Whitaker  to  the  more  successful 
performance  of  said  work,  on  which  he  was  sent,  said  Wheelock  gave 
him  a  full  power  of  attorney,  by  which  said  Whitaker  solicited  those 
worthy  and  generous  contributors,  to  the  charity,  namely, 
[  •  521  ]  *  The  Right  Honorable  WiUiam,  Earl  of  Dartmouth,  the 
Honorable  Sir  Sydney  Stafford  Smythe,  Knight,  one  of  the 
Barons  of  his  Majesty's  Court  of  Exchequer,  John  Thornton,  of  Clap- 
ham,  in  the  county  of  Surrey,  Esquire,  Samuel  Roffey,  of  Lincoln's 
Innfields,  in  the  county  of  Middlesex,  Esquire,  Charles  Hardy,  of  the 
parish  of  Saint  Mary-le-bonne,  in  said  county.  Esquire,  Daniel  West, 
of  Christ's  Church,  Spitalfields,  in  the  county  aforesaid.  Esquire, 
Samuel  Savage,  of  the  same  place,  gentleman,  Josiah  Roberts,  of  the 
parish  of  Saint  Edmund,  the  King,  Lombard  Street,  London,  gen- 
tleman, and  Robert  Keen,  of  the  parish  of  Saint  Batolph  Aldgate, 
London,  gentleman,  to  receive  the  several  sums  of  money  which 
should  be  contributed,  and  to  be  trustees  for  the  contributors  to  such 
charity,  which  they  cheerfully  agreed  to. 

Whereupon,  the  said  Whitaker  did,  by  virtue  of  said  power  of 
attorney,  constitute  and  appoint  the  said  Earl  of  Dartmouth,  Sir  Syd- 
ney Stafford  Smythe,  John  Thornton,  Samuel  Roffey,  Charles  Hardy, 
and  Daniel  West,  Esquires,  and  Samuel  Savage,  Josiah  Roberts,  and 
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Egbert  Keen,  gentlemen,  to  be  trustees  of  the  money  which  had  then 
been  contributed,  and  which  should,  by  his  means,  be  contributed  for 
said  purpose ;  which  trust  they  have  accepted,  as  by  their  engrossed 
declaration  of  the  same,  under  their  hands  and  seals  well  executed, 
fully  appears,  and  the  same  has  also  been  ratified  by  a  deed  of  trust, 
well  executed,  by  the  said  Wheelock. 

And  the  said  Wheelock  further  represents  that  he  has, 
by  power  of  attorney,  for  many  weighty  reasons,  •  given  [  *  522  J 
full  power  to  the  said  trustees,  to  fix  upon  and  determine 
the  place  for  said  school,  most  subservient  to  the  great  end  in  view ; 
and  to  enable  them  understandingly  to  give  the  preference,  the  said 
Wheelock  has  laid  before  the  said  trustees  the  several  offers  which 
have  been  generously  made  in  the  several  governments  in  America, 
to  encourage  and  invite  the  settlement  of  said  school  among  them, 
for  their  own  private  emolument,  and  the  increase  of  learning  in  their 
respective  places,  as  well  as  for  the  furtherance  of  the  general  design 
in  view. 

And,  whereas  a  large  number  of  the  proprietors  of  lands  in  the 
western  part  of  this  our  province  of  New  Hampshire,  animated  and 
excited  thereto  by  the  generous  example  of  his  excellency,  their  gov- 
ernor, and  by  the  liberal  contributions  of  many  noblemen  and  gentle- 
men  in  England,  and  especially  by  the  consideration  that  such  a 
situation  would  be  as  convenient  as  any  for  carrying  on  the  great 
design  among  the  Indians ;  and  also,  considering  that,  without  the 
least  impediment  to  the  said  design,  the  same  school  may  be  enlarged 
and  improved  to  promote  learning  among  the  English,  and  be  a 
means  to  supply  a  great  number  of  churches  and  congregations, 
which  are  likely  soon  to  be  formed  in  that  new  country,  with  a  learned 
and  orthodox  ministry;  they,  the  said  proprietors,  have  promised 
large  tracts  of  land  for  the  uses  aforesaid,  provided  tke  school  shall 
be  settled  in  the  western  part  of  our  said  province.  And  they,  the  said 
right  honorable,  honorable,  and  worthy  trustees,  before  mentioned, 
having  maturely  considered  the  reason^  and  arguments  in 
favor  of  the  several  places  •proposed,  have  given  the  prefer-  [  •  523  ] 
ence  to  the  western  part  of  our  said  province,  lying  on 
Connecticut  River,  as  a  situation  most  convenient  for  said  school 

And  the  said  Wheelock  has  further  represented  a  necessity  of  a 
legal  incorporation,  in  order  to  the  safety,  and  well-being  of  said 
seminary,  and  its  being  capable  of  the  tenure  and  disposal  of  lands 
and  bequests  for  the  use  of  the  same. 

And  the  said  Wheelock  has  also  represented,  that  for  many  weighty 
reasons,  it  will  be  expedient,  at  least  in  the  infancy  of  saidinstitutiony 
or  till  it  can  be  accommodated  in  that  new  country,  and  he  and  bis 
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Mends  be  able  to  remove  and  settle  by  and  round  about  it,  that  the 
gentlemen  whom  he  has  abeady  nominated  in  his  last  will,  (whidi 
he  has  transmitted  to  the  aforesaid  genilemen  of  the  trust  in  Eng« 
land,)  to  be  trustees  in  America,  should  be  of  the  corporation  now 
proposed.  And,  also,  as  there  are  already  large  collections  for  said 
school  in  the  hands  of  the  aforesaid  gentiemen  of  the  trust  in  Eng^ 
land,  and  all  reason  to  believe,  firom  their  singular  wisdom,  piety,  and 
zeal,  to  promote  the  Redeemer's  cause,  (which  has  already  procured 
for  them  the  utmost  confidence  of  the  kingdom,)  we  may  expect 
they  will  appoint  successors  in  time  to  come,  who  will  be  men  of  the 
same  spirit,  whereby  great  good  may  and  will  accrue  many  ways  to 
the  institution,  and  much  be  done  by  their  example  and  influence  to 
encourage  and  facilitate  the  whole  design  in  view;  for  which  reason 
said  Wheelock  desires  that  the  trustees,  aforesaid,  may  be  vested 
with  all  that  power  therein,  which  can  consist  with  their  distance 

from  the  same. 
[  *  524  ]       *  Enow  ye,  therefore,  that  we,  considering  the  premises, 

and  being  willing  to  encourage  the  laudable  and  charitable 
design  of  spreading  Christian  knowledge  among  the  savages  of  our 
American  wilderness,  and  also  that  the  best  means  of  education  be 
established  in  our  province  of  New  Hampshire,  for  the  benefit  of 
said  province,  do,  of  our  special  grace,  certain  knowledge,  and  mere 
motion,  by  and  wiih  the  advice  of  our  council  fot  said  province,  by 
these  presents,  will,  ordain,  grant,  and  constitute,  that  th^re  be  a 
college  erected  in  our  said  province  of  New  Hampshire,  by  the 
name  of  Dartmouth  College,  for  the  education  and  instruction  of 
youth  of  the  Indian  tribes  in  this  land,  in  reading,  writing,  and  all 
parts  of  learning,  which  shall  appear  necessary  and  expedient  for 
civilizing  and  Christianizing  children  of  pagans,  as  well  as  in  all 
liberal  arts  and  sciences,  and  also  of  English  youth  and  any  others 
And  the  trustees  of  said  college  may  and  shall  be  one  body  corporate 
and  politic,  in  deed,  action,  and  name,  and  shall  be  called,  named,  and 
distinguished  by  the  name  of  the  Trustees  of  Dartmouth  College. 

And  further,  we  have  willed,  given,  granted,  constituted,  and  or^ 
dained,  and  by  this  our  present  charter  of  our  special  grace,  certain 
knowledge,  and  mere  motion,  with  the  advice  aforesaid,  do,  for  us, 
our  heirs  and  successors  forever,  will,  give,  grant,  constitute,  and 
ordain,  that  there  shall  be  in  the  said  Dartmouth  College,  from  hence- 
forth and  forever,  a  body  politic,  consisting  of  trustees  of  said  !Dart* 
mouth  College.     And  for  the  more  full  and  perfect  erection  of  said 

corporation  and  body  politic,  consisting  of  trustees  of  Dart- 
[  •  625  ]  mouth  College,  we,  of  our  special  grace,  *  certain  knowl^ 

edge,  and  mere  motion,  do,  by  these  presents,  for  us,  our 
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heirs  and  sacceasors,  make,  ordain,  constitute,  and  appoint  onr  trusty 
and  well-beloved  John  Wentworth,  Esq.,  governor  of  our  said  prov- 
ince, and  the  goyernor  of  our  said  province  of  New  Hampshire  for 
the  time  being,  and  our  trusty  and  weU-beloved  Theodore  Atkinson, 
Esq,,  now  president  of  our  council  of  our  said  province,  George  ' 

Jaffirey  and  Daniel  Peirce,  Esqrs.,  both  of  our  said  council,  and  Peter  | 

Gilman,  Esq.,  now  speaker  of  our  house  of  representatives  in  said 
province,  and  William  Pitkin,  Esq.,  one  of  the  assistants  of  our 
colony  of  Connecticut,  and  our  said  trusty  and  well-beloved  Eleazar 
Wheelock,  of  Lebanon,  doctor  in  divinity,  Benjamin  Pomroy,  of 
Hebron,  James  Lockwood,  of  Weathersfield,  Timothy  Pitkin,  and 
John  Smalley,  of  Farmington,  and  William  Patten,  of  Hartford,  all 
of  our  said  colony  of  Ck>nnecticut,  ministers  of  the  gospel,  (the  whole 
number  of  said  trustees  consisting,  and  hereafter  forever  to  consist,  of 
twelve,  and  no  more,)  to  be  trustees  of  said  Deurtmouth  College,  in 
this  our  province  of  New  Hampshire. 

And  we  do  farther,  of  our  special  grace,  certain  knowledge,  and 
mere  motion,  for  us,  our  heirs  and  successors,  will,  give,  grant,  and 
appoint,  that  the  said  trustees  and  their  successors  shall  forever  here- 
after be,  in  deed,  act,  and  name,  a  body  corporate  and  politic ;  and 
that  they,  the  said  body  corporate  and  politic,  shall  be  known  and 
(Mstinguished  in  all  deeds,  grants,  bargains,  sales,  writings,  evidences, 
or  otherwise  howsoever,  and  in  all  courts  forever  hereafter  plead  and 
be  impleaded  by  the  name  of  the  Trustee?  of  Dartmouth  Col- 
lege ;  and  that  the  said  corporation,  *by  the  name  aforesedd,  [  *  526  ] 
shall  be  able,  and  in  law  capable,  for  the  use  of  said  Dart- 
mouth College,  to  have,  get,  acquire,  purchase,  receive,  hold,  possess, 
and  enjoy  tenements,  hereditaments,  jurisdictions,  and  firanchises,  for 
themselves  and  their  successors,  in  fee-simple,  or  otherwise  howsoever, 
and  to  purchase,  receive,  or  build  any  house  or  houses,  or  any  other 
buildings,  as  they  shall  think  needful  and  convenient  for  the  use  of 
said  Dartmouth  College,  and  in  such  town  in  the  western  part  of  our 
said  province  of  New  Hampshire,  as  shall,  by  said  trustees,  or  the 
major  part  of  them,  be  agreed  on ;  their  said  agreement  to  be  evi- 
denced by  an  instrument  in  writing,  under  their  hands,  ascertaining 
the  same.  And  also  to  receive  and  dispose  of  any  lands,  goods,  chat- 
tels, and  other  things,  of'  what  nature  soever,  for  the  use  aforesaid. 
And  also  to  have,  accept,  and  receive  any  rents,  profits,  annuities, 
gifts,  legacies,  donations,  or  bequests  of  any  kind  whatsoever,  for  the 
use  aforesaid ;  so,  nevertheless,  that  the  yearly  value  of  the  premises 
do  not  exceed  the  sum  of  six  thousand  pounds  sterling;  and  there- 
with, or  otherwise,  to  support  and  pay,  as  the  said  trustees,  or  the 
major  part  of  such  of  them  as  are  regularly  convened  for  the  purpose, 
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ahall  agree,  the  president,  tutors,  and  other  officers  and  ministers  of 
said  Dartmouth  College ;  and  also  to  pay  all  such  nussionaries  and 
schoolmasters  as  shall  be  authorized,  appointed,  and  employed  by 
them,  for  civilizing,  and  Christianizing,  and  instructing  the  Indian 
natives  of  this  land,  their  several  allowances ;  and  also  their  respec- 
tive annual  salaries  or  allowances,  and  all  such  necessary 
[  *527  ]  and  *  contingent  charges,  as  from  time  to  time  shall  arise 
and  accrue,  relating  to  the  said  Dartmouth  College;  and 
also  to  bargain,  sell,  let,  or  assign  lands,  tenements,  or  hereditaments, 
goods,  or  chattels,  and  all  other  things  whatsoever,  by  the  name  afore- 
said, in  as  full  and  ample  a  manner,  to  all  intents  and  purposes,  as  a 
natural  person,  or  other  body  politic  or  corporate,  is  able  to  do  by  the 
laws  of  our  realm  of  Great  Britain,  or  of  said  province  of  New  Hamp- 
shire. 

And  farther,  of  our  special  grace,  certain  knowledge,  and  mere 
motion,  to  the  intent  that  our  said  corporation  and  body  politic  may 
answer  the  end  of  their  erection  and  constitution,  and  may  have 
perpetual  succession  and  continuance  forever,  we  do,  for  us,  our 
heirs  and  successors,  will,  give,  and  grant,  unto  the  Trustees  of  Dart- 
mouth College,  and  to  their  successors  forever,  that  there  shall  be 
once  a  year,  and  every  year,  a  meeting  of  said  trustees,  held  at  said 
Dartmouth  College,  at  such  time  as  by  said  trustees,  or  the  major 
part  of  them,  at  any  legal  meeting  of  said  trustees,  shall  be  agreed 
on ;  the  first  meeting  to  be  called  by  ^e  said  Eleazar  Wheelocl^ 
as  soon  as  conveniently  may  be,  within  one  year  next  after  the 
enrolment  of  these  our  letters-patent,  at  such  time  and  place  as  he 
shall  judge  proper.  And  the  said  trustees,  or  the  major  part  of 
any  seven  or  more  of  them,  shall  then  determine  on  the  lime  for 
holding  the  annual  meeting  aforesaid,  which  may  be  altered  as  they 
shall  hereafter  find  most  convenient  And  we  further  order  and 
direct,  that  the  said  Eleazar  Wheelock  shall  notify  the  time  for  hold- 
ing said  first  meeting,  to  be  called  as  aforesaid,  by  sending 
[  *  528  ]  a  letter  *to  each  of  said  trustees,  and  causing  an  advertise- 
ment thereof  to  be  printed  in  the  New  Hampshire  Gazette, 
and  in  some  public  newspaper  printed  in  the  colony  of  Connecticut 
But  in  the  case  of  the  death  or  incapacity  of  the  said  Wheelock, 
then  such  meeting  to  be  notified  in  manner  aforesaid,  by  the  governor 
or  commander-in-chief  of  our  said  province  for  the  time  being.  And 
we  do  also,  for  us,  our  heirs,  and  successors,  hereby  will,  give,  and 
grant  unto  the  said  Trustees  of  Dartmouth  College,  aforesaid,  and 
to  their  successors  forever,  that  when  any  seven  or  more  of  the  said 
taistees,  or  their  successors,  are  convened  and  met  together  for  the 
service  of  said  Dartmouth  College,  at  any  time  or  times,  such  seven 
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or  more  shall  be  capable  to  act  as  folly  and  amply,  to  all  intents  and 
purposes,  as  if  all  the  trustees  of  said  college  were  personally  present 
—  and  all  affairs  and  actions  whatsoever,  under  the  care  of  said 
trustees,  shall  be  determined  by  the  majority  or  greater  number  of 
those  seven  or  more  trustees  so  convened  and  met  together. 

And  we  do  further  will,  ordain,  and  direct,  that  the  president,  trus- 
tees, professors,  tutors,  and  all  such  officers  as  shall  be  appointed  for 
the  public  instruction  and  government  of  said  college,  shall,  before 
they  undertake  the  execution  of  their  offices  or  trusts,  or  within  one 
year  after,  take  the  oaths  and  subscribe  the  declaration  provided  by 
an  act  of  parliament  made  in  the  first  year  of  King  George  the  First, 
entitled,  "An  act  for  the  further  security  of  his  Majesty's  person  and 
government,  and  the  succession  of  the  crown  in  the  heirs  of 
the  late  Princess  Sophia,  being  *protestants,  and  for  the  [*529] 
extinguishing  the  hopes  of  the  pretended  Prince  of  Wales, 
and  his  open  and  secret  abettors ; "  that  is  to  say,  the  president,  be- 
fore the  governor  of  our  said  province  for  the  time  being,  or  by  one  by 
him  empowered  to  that  service,  or  by  the  president  of  our  said  council| 
and  the  trustees,  professors,  tutors,  smd  other  officers,  before  the  presi- 
dent of  said  college  for  the  time  being,  who  is  hereby  empowered  to 
administer  the  same ;  an  entry  of  all  which  shall  be  made  in  the 
leccHrds  of  said  college. 

And  we  do,  for  us,  our  heirs,  and  successors,  hereby  will,  give,  and 
grant  full  power  and  authority  to  the  president  hereafter  by  us  named, 
and  to  his  successors,  or,  in  case  of  his  failure,  to  any  three  or  more 
of  the  said  trustees,  to  appoint  other  occasional  meetings  from  time 
to  time,  of  the  said  seven  trustees,  or  any  greater  number  of  them, 
to  transact  any  matter  or  thing  necessary  to  be  done  before  the  next 
annual  meeting,  and  to  order  notice  to  the  said  seven,  or  any  greater 
number  of  them,  of  the  times  and  places  of  meeting  for  the  service 
aforesaid,  by  a  letter  under  his  or  their  hands,  of  the  same,  one 
month  before  said  meeting — provided  always,  that  no  standing  rule 
or  order  be  made  or  altered,  for  the  regulation  of  said  college,  nor 
any  president  or  professor  be  chosen  or  displaced,  nor  any  other  mat- 
ter or  thing  transacted  or  done,  which  shall  continue  in  force  after 
the  then  next  annual  meeting  of  the  said  trustees,  as  aforesaid. 

And,  further,  we  do,  by  these  presents,  for  us,  our  heirs,  and  suc- 
cessors, create,  make,  constitute,  nominate,  and  appoint  our  trusty 
and  well  beloved  Eleazar  Wheelock,  doctor  in  divinity, 
the  founder  of  said  •college,  to  be  president  of  said  Dart-  [ *630  ] 
mouth  College,  and  to  have  the  immediate  care  of  the  edu- 
cation and  government  of  such  students  as  shall  be  admitted  into 
said  Dartmouth  College  for  instruction  and  education ;  and  do  will, 

VOL.  IV.  40 
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give,  and  grant,  to  him,  in  said  office,  Ml  power,  authority,  and  right, 
to  nominate,  appoint,  constitate,  and  ordain,  by  his  last  will,  sneh 
suitable  and  meet  person  or  persons  as  he  shall  choose  to  succeed 
him  in  the  presidency  of  said  Dartmouth  College ;  and  the  person  so 
appointed,  by  his  last  will,  to  continue  in  office,  vested  with  all  the 
powers,  privUeges,  jurisdiction,  and  authority  of  a  president  of  said 
Dartmouth  College ;  that  is  to  say,  so  long  and  until  such  appoint- 
ment by  said  last  will  shall  be  disapproved  by  the  trustees  of  said 
Dartmouth  College. 

And  we  do  also,  for  us,  our  heirs,  and  successors,  will,  give,  and 
grant  to  the  said  trustees  of  said  Dartmouth  College,  and  to  their 
successors  forever,  or  any  seven  or  more  of  them  convened  as  afore- 
said, that  in  the  case  of  the  ceasing  or  fedlure  of  a  president  by  any 
means  whatsoever,  that  the  said  trustees  do  elect,  nominate,  and 
appoint  such  qualified  person  as  they,  or  the  major  part  of  any  seven 
or  more  of  them,  convened  for  that  purpose  as  above  directed,  shall 
think  fit,  to  be  president  of  said  Dartmouth  College,  and  to  have  the 
care  of  the  education  and  government  of  the  students  as  aforesaid; 
and  in  case  of  the  ceasing  of  a  president  as  aforesaid,  the  senior 
professor  or  tutor,  being  one  of  the  trustees,  shall  exercise  the  office 

of  a  president,  until  the  trustees  shall  make  choice  of,  and 
[  *  531  ]  appoint  a  president  as  aforesaid ;  *  and  such  professor  or 

tutor,  or  any  three  or  more  of  the  trustees,  shall  immediately 
appoint  a  meeting  of  the  body  of  the  trustees  for  the  purpose  afore- 
said. And  also  we  do  will,  give,  and  grant  to  the  said  trustees,  con- 
vened as  aforesaid,  that  they  elect,  nominate,  and  appoint  so  many 
tutors  and  professors  to  assist  the  president  in  the  education  and 
government  of  the  students  belonging  thereto,  as  they  the  said 
trustees  shall,  firom  time  to  time,  think  needful  and  serviceable  to  the 
interests  of  said  Dartmouth  College.  And,  also,  that  the  sEud  trustees 
or  their  successors,  or  the  major  part  of  any  seven  or  more  of  them 
convened  for  that  purpose  as  above  directed,  shall  at  any  time 
displace  and  discharge  from  the  service  of  said  Dartmouth  College 
any  or  all  such  officers,  and  elect  others  in  their  room  and  stead  as 
beifore  directed.  And,  also,  that  the  said  trustees,  or  their  successors, 
or  the  major  part  of  any  seven  of  them,  which  shall  convene  for  that 
purpose  as  above  directed,  do,  from  time  to  time,  as  occasion  shall 
require,  elect,  constitute,  and  appoint  a  treasurer,  a  clerk,  an  usher, 
and  a  steward  for  the  said  Dartmouth  College,  and  appoint  to  them, 
and  each  of  them,  their  respective  businesses  and  trust ;  and  displace 
and  discharge  from  the  service  of  said  college,  such  treasurer,  clerkj 
usher,  or  steward,  and  to  elect  others  in  their  room  and  stead ;  which 
officers  so  elected,  as  before  directed,  we  do  for  us,  our  heirs  and  sue- 
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cessors,  by  these  presents,  constitute  and  establish  in  their  respective 
offices,  and  do  give  to  each  and  every  of  them  full  power  and 
authority  to  exercise  the  same  in  said  Dartmouth  College, 
according  to  the  *  dkections,  and  during  the  pleasure  of  said  [  *  532  ] 
trustees,  as  fully  and  freely  as  any  like  officers  in  any  of  our 
universities,  colleges,  or  seminaries  of  learning  in  our  realm  of  Great 
Britain,  lawfully  may  or  ought  to  do.  And,  also,  that  the  said  trus- 
tees and  their  successors,  or  the  major  part  of  any  seven  or  more  of 
them,  which  shall  convene  for  that  purpose  as  is  above  directed,  as 
often  as  one  or  more  of  said  trustees  shall  die,  or  by  removal  or  other- 
wise shall,  according  to  their  judgment,  become  unfit  or  incapable  to 
serve  the  interests  of  said  college,  do,  as  soon  as  may  be  after  the 
death,  removal,  or  such  unfitness  or  incapacity  of  such  trustee  or 
trustees,  elect  and  appoint  such  trustee  or  trustees  as  shall  supply 
the  place  of  him  or  them  so  dying,  or  becoming  incapable  to  serve 
the  interests  of  said  college ;  and  every  trustee  so  elected  and  ap- 
pointed shall,  by  virtue  of  these  presents  and  such  election  and 
appointment,  be  vested  with  all  the  powers  and  privileges  which  any 
of  the  other  trustees  of  said  college  are  hereby  veste^  with.  And 
we  do  further  will,  ordain,  and  direct,  that'firom  and  after  the  expira- 
tion of  two  years  from  the  enrolment  of  these  presents,  such  vacancy 
or  vacancies  as  may  or  shall  happen,  by  death  or  otherwise,  in  the 
aforesaid  number  of  trustees,  shall  be  filled  up  by  election  as  afore- 
said, so  that  when  such  vacancies  shall  be  filled  up  xmto  the  com- 
plete number  of  twelve  trustees,  eight  of  the  aforesaid  whole  number 
of  the  body  of  trustees  shall  be  resident  and  respectable  fireeholders 
of  our  said  province  of  New  Hampshire,  and  seven  of  said  whole 
number  shall  be  laymen. 

•And  we  do  further,  of  our  special  grace,  certain  knowl-  [  *  633  ] 
edge,  and  mere  motion,  will,  give,  and  grant,  imto  the  said 
trastees  of  Dartmouth  College,  that  they,  and  their  successors,  or  the . 
major  part  of  any  seven  of  them  which  shall  convene  for  that  pur- 
pose, as  is  above  directed,  may  make,  and  they  are  hereby  fully 
empowered,  from  time  to  time,  fully  and  lawfully  to  make  and 
establish  such  Ordinances,  orders,  and  laws,  as  may  tend  to  the  good 
and  wholesome  government  of  the  said  college,  and  all  the  students 
and  the  several  officers  and  ministers  thereof,  and  to  the  public  bene- 
fit of  the  same,  not  repugnant  to  the  laws  and  statutes  of  our  realm 
of  Great  Britain,  or  of  tUs  our  province  of  New  Hampshire,  and 
not  excluding  any  person  of  any  religious  denomination  whatsoever, 
from  free  and  equal  liberty  and  advantage  of  education,  or  from  any 
of  the  liberties  and  privileges,  or  immunities  of  the  said  college,  on 
account  of  his  or  their  speculative  sentiments  in  religion,  and  of  his 
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or  their  being  of  a  religious  profession  different  firom  the  said  trasteea 
of  the  said  Dartmouth  College.  And  such  ordinances,  orders,  and 
laws,  which  shall  as  aforesaid  be  made,  we  do  for  us,  our  heirs,  and 
successors,  by  these  presents  ratify,  allow  of,  and  confirm,  as  good 
and  effectual  to  oblige  and  bind  aU  the  students,  and  the  several 
officers  and  ministers  of  the  said  college.  And  we  do  hereby  authorize 
and  empower  the  said  trustees  of  Dartmouth  College,  and  the.  presi- 
dent, tutors,  and  professors  by  them  elected  and  appointed  as  afore- 
said, to  put  such  ordinances,  orders,  and  laws,  in  execution,  to  all 

proper  intents  and  purposes. 
[  *  634  ]  •  And  we  do  further,  of  our  special  grace,  certain  knowl- 
edge, and  mere  motion,  will,  give,  and  grant  unto  the  said 
trustees  of  said  Dartmouth  College,  for  the  encouragement  of  learn- 
ing, and  animating  the  students  of  said  college  to  diligence  and 
industry,  and  a  laudable  progress  in  literature,  that  they,  and  their 
successors,  or  the  major  part  of  any  seven  or  more  of  them,  convened 
for  that  purpose  as  above  directed,  do,  by  the  president  of  said  col- 
lege, for  the  time  being,  or  any  other  deputed  by  them,  give,  and 
grant  any  sufjh  degree  or  degrees  to  any  of  the  students  of  the  said 
college,  or  any  others  by  them  thought  worthy  thereof,  as  are  usually 
granted  in  either  of  the  universities,  or  any  other  college  in  our  realm 
of  Great  Britain ;  and  that  they  sign  and  seal  diplomas  or  certificates 
of  such  graduations,  to  be  kept  by  the  graduates  as  perpetual  memo- 
rials and  testimonials  thereof. 

And  we  do  further,  of  our  special  grace,  certain  knowledge,  and 
mere  motion,  by  these  presents,  for  us,  our  heirs  and  successors,  give 
and  grant  unto  the  trustees  of  said  Dartmouth  College,  and  to  their 
successors,  that  they  and  their  successors  shall  have  a  common  seal, 
under  which  they  may  pass  all  diplomas  or  certificates  of  degrees, 
and  all  other  affairs  and  business  of,  and  concerning  the  said  college ; 
which  shall  be  engraven  in  such  a  form,  and  with  such  an  inscription 
as  shall  be  devised  by  the  said  trustees,  for  the  time  being,  or  by  the 
major  part  of  any  seven  or  more  of  them  convened  for  the  service 

of  the  said  college,  as  is  above  directed. 
[  •  635  ]  •  And  we  do  further,  for  us,  our  heirs,  and  successors,  give 
and  grant  unto  the  said  trustees  of  the  said  Dartmouth 
College,  and  their  successors,  or  to  the  major  part  of  any  seven  or 
more  of  them  convened  for  the  service  of  the  said  college,  full  power 
and  authority,  firom  time  to  time,  to  nominate  and  appoint  all  other 
officers  and  ministers,  which  they  shall  think  convenient  and  neces- 
sary for  the  service  of  the  said  college,  not  herein  particularly  named 
or  mentioned ;  which  officers  and  ministers  we  do  hereby  empower 
to  execute  their  offices  and  trusts,  as  fully  and  fireely  as  any  of  the 
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<^oer8  and  ministers  in  our  universities  or  colleges  in  our  realm  of 
Great  Britain  lawfully  may  or  ought  to  do. 

And  further,  that  the  generous  contributors  to  the  support  of  this 
design  of  spreading  the  knowledge  of  the  only  true  God  and  Saviour 
among  the  American  savages,  may,  from  time  to  time,  be  satisfied 
that  their  liberalities  are  faithfully  disposed  of,  in  the  best  manner, 
for  that  purpose,  and  that  others  may,  in  future  time,  be  encouraged 
in  the  exercise  of  the  like  liberality  for  promoting  the  same  pious 
design,  it  shall  be  the  duty  of  the  president  of  said  Dartmouth 
College,  and  of  his  successors,  annually,  or  as  often  as  he  shall  be 
thereunto  desired  or  required,  to  transmit  to  the  right  honorable, 
honorable,  and  worthy  gentlemen  of  the  trust  in  England  before 
mentioned,  a  faithful  account  of  the  improvements  and  disbursements 
of  the  several  sums  he  shall  receive  firom  the  donations  and  bequests 
made  in  England,  through  the  hands  of  said  trustees,  and  also  advise 
them  of  the  general  plans  laid,  and  prospects  exhibited,  as 
well  as  a  *  faithful  account  of  all  remarkable  occurrences,  [  *  536  ] 
in  order,  if  they  shall  think  expedient,  that  they  may  be 
published.  And  this  to  continue  so  long  as  they  shall  perpetuate 
their  board  of  larust,  and  there  shall  be  any  of  the  Indian  natives 
remaining  to  be  proper  objects  of  that  charity.  And,  lastly,  our 
express  will  and  pleasure  is,  and  we  do,  by  these  presents,  for  us,  our 
heirs  and  successors,  give  and  grant  unto  the  said  trustees  of  Dart- 
mouth CoUege,  and  to  their  successors  forever,  that  these  our  letters- 
patent,  on  the  enrolment  thereof  in  the  secretary's  office  of  our 
province  of  New  Hampshire  aforesaid,  shall  be  good  and  effectual 
in  the  law,  to  all  intents  and  purposes,  against  us,  our  heirs,  and 
successors,  without  any  other  license,  grant,  or  confirmation  firom  us, 
our  heirs  and  successors,  hereafter  by  the  said  trustees  to  be  had  and 
obtained,  notwithstanding  the  not  writing  or  misrecital,  not  naming 
or  misnaming  the  aforesaid  offices,  franchises,  privileges,  immunities, 
or  other  the  premises,  or  any  of  them,  and  notwithstanding  a  writ  of 
ad  quod  damnum  hath  not  issued  forth  to  inquire  of  the  premises,  or 
any  of  them,  before  the  ensealing  hereof,  any  statute,  act,  ordinance, 
or  provision,  or  any  other  matter  or  thing,  to  the  contrary  notwith- 
standing. To  have  and  to  hold  all  and  singular  the  privileges, 
advantages,  liberties,  immunities,  and  all  other  the  premises  herein 
and  hereby  granted,  or  which  are  meant,  mentioned,  or  intended  to 
be  herein  and  hereby  given  and  granted  unto  them,  the  said  trustees 
of  Dartmouth  College,  and  to  their  successors  forever. 

In  testimony  whereof,  we  have  caused  these  our  letters  to 
be  made  patent,  and  the  public  seal  of  *  our  said  province  [  *  537  ] 
of  New  Hampshire  to  be  hereunto  affixed.     Witness  our 

40» 
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trasty  and  well-beloved  John  Wentworth,  Esq.,  governor  and  com- 
mander-in-chief in  and  over  our  said  province,  &c.,  this  thirteenth 
day  of  December,  in  the  tenth  year  of  our  reign,  and  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and  sixty-nine. 

N.  B.  The  words  "  and  such  professor,  or  tutor,  or  any  three  or 
more  of  the  trustees,  shall  immediately  appoint  a  meeting  of  the 
body  of  the  trustees,  for  the  purpose  aforesaid,"  between  the  first 
and  second  lines,  also  the  words  "or  more,"  between  the  twenty- 
seventh  and  twenty-eighth  lines,  also  the  words  "  or  more,"  between 
the  twenty-eighth  and  twenty-ninth  lines,  and  also  the  words  "  to  all 
intents  and  purposes,"  between  the  thirty-seventh  and  thirty-eighth 
line  of  this  sheet,  were  respectively  interlined  before  signing  and 
sealing. 

And  the  said  jurors,  upon  their  oath,  further  say,  that  afterwards, 
upon  the  eighteenth  day  of  the  same  December,  the  said  letters-patent 
were  duly  enrolled  and  recorded  in  the  secretary's  office  of  said 
province,  now  State,  of  New  Hampshire :  and  afterwaixLs,  and  within 
one  year  from  the  issuing  of  the  same  letters-patent,  all  the  persons 
named  as  trustees  in  the  same,  accepted  the  said  letters-patent,  and 
assented  thereunto,  and  the  corporation  therein  and  thereby  created 
and  erected  was  duly  organized,  and  has,  until  the  passing  of  the  act 
of  the  legislature  of  the  State  of  New  Hampshire,  of  the  27th  of 
June,  A.  D.  1816,  and  ever  since,  (unless  prevented  by  said 
[  *538  ]  act  and  the  *  doings  under  the  same,)  continued  to  be  a 
corporation. 

And  the  said  jurors,  upon  their  oath,  further  say,  that  immediately 
after  its  erection  and  organi2ation  as  aforesaid,  the  said  corporation 
had,  took,  acquired,  and  received,  by  gift,  donation,  devise,  and  other- 
wise, lands,  goods,  chattels,  and  moneys  of  great  value ;  and  from 
time  to  time  since  have  had,  taken,  received,  and  acquired,  in  man- 
ner aforesaid,  and  otherwise,  lands,  goods,  chattels,  and  moneys  of 
great  value ;  and  on  the  same  27th  day  of  June,  A.  D.  1816,  the  said 
corporation  erected  and  organized  as  aforesaid,  had,  held,  and 
enjoyed,  and  ever  since  hwre  had,  held,  and  enjoyed,  divers  lands, 
tenements,  hereditaments,  goods,  chattels,  and  moneys,  acquired  in 
manner  aforesaid,  the  yearly  income  of  the  same,  not  exceeding  the 
sum  of  $26,666,  for  the  use  of  said  Dartmouth  College,  as  specified 
in  said  letters-patent 

And  the  said  jurors,  upon  their  oath,  further  say,  that  part  of  the 
said  lands,  so  acquired  and  holden  by  the  said  trustees,  as  aforesaid, 
were  granted  by  (and  are  situate  in)  the  State  of  Vermont,  A.  D. 
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1785,  and  aie  of  great  valne;  and  other  part  of  said  lands,  so 
acquired  and  holden  as  aforesaid,  were  granted  by  (and  are  situate 
in)  the  State  of  New  Hampshire,  in  the  years  1789,  and  1807,  and 
are  of  great  valuq. 

And  the  said  jurors,  upon  their  oath,  farther  say,  that  the  said 
trustees  of  Dartmouth  College,  so  constituted  as  aforesaid,  on  the 
same  27th  day  of  June,  A.  D.  1816,  were  possessed  of  the 
goods  and  chattels  in  the  declaration  of  the  said  *  trustees  [  *589  ] 
specified,  and  at  the  place  therein  mentioned,  as  of  their 
own  proper  goods  and  chattels,  and  continued  so  possessed,  until, 
and  at  the  time  of  the  demand  and  refusal  of  the  same,  as  herein- 
after mentioned,  tmless  devested  thereof,  and  their  title  thereto  de- 
feated and  rendered  invalid  by  the  provisions  of  the  act  of  the 
State  of  New  Hampshire,  made  and  passed  on  the  same  27th  day 
of  June,  A.  D.  1816,  and  the  doings  under  the  same,  as  hereinafter 
mentioned  and  recited. 

And  the  said  jurors,  upon  their  oath,  farther  say,  that  on  the 
87th  day  of  June,  A*  D.  1816,  the  legislature  of  said  State  of  New 
Hampshire  made  and  passed  a  certain  act,  entitled:  *<An  act  to 
amend  the  charter,  and  enlarge  and  improve  the  corporation  of 
Dartmouth  Ccdlege,''  in  the  words  following:  — 

An  Act  to  amend  the  Charter^  and  enlarge  and  improve  the  CorjHh 
ration  of  Dartmouth  College. 

Whereas  knowledge  cmd  learning  generally  difiused  through  a 
community,  are  essential  to  the  preservation  of  a  free  government, 
and  extending  the  opportunities  and  advantages  of  education  is 
highly  conducive  to  promote  this  end,  and  by  the  constitution  it  is 
made  the  duty  of  the  legislators  and  magistrates,  to  cherish  the  in* 
terests  of  literature,  and  the  sciences,  cmd  all  seminaries  established 
for  their  advancement — and  as  the  college  of  the  State  may,  in  the 
opinion  of  the  legislature,  be  rendered  more  extensively  useful; 
Therefore, 

Sect.  1.  Be  it  enacted  by  the  Senate  and  Bouse  of  Repre- 
sentaHves^  in  OenereU  Court  convened.  That  the  *  corporation,  [  *  540  ] 
heretofore  called  and  known  by  the  name  of  the  Trustees 
of  Dartmouth  College,  shall  ever  hereafter  be  caUed  and  known  by 
the  name  of  the  Trustees  of  Dartmouth  University.  And  the  whole 
number  of  said  trustees  shall  be  twenty-one,  a  majority  of  whom  shall 
form  a  quorum  for  the  transaction  of  business.  And  they  ana  their 
successors  in  that  capacity,  as  hereby  constituted,  shall  respectively 
forever  have,  hold,  use,  exercise,  and  enjoy  all  the  powers,  authorities, 
rights,  property,  liberties,  privileges,  and  immunities  which  have 
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hitherto  been  pQ3ses8ed,  enjoyed,  and  used  by  the  Trustees  of  Dart- 
mouth College — except  so  far  as  the  same  may  be  varied  or  limited 
by  the  provisions  of  this  act  And  they  shall  have  power  to  deter- 
mine the  times  and  places  of  their  meetings,  and  manner  of  notifying 
the  same ;  to  organize  colleges  in  the  university ;  to  establish  an  in- 
stitute and  elect  fellows  and  members  thereof;  to  appoint  such  offi- 
cers as  they  may  deem  proper,  and  determine  their  duties  and  com^ 
pensation,  and  also  to  displace  them;  to  delegate  the  power  of 
supplying  vacancies  in  any  of  the  offices  of  the  university,  for  any 
term  of  time  not  extending  beyond  their  next  meeting ;  to  pass  ordi- 
nances for  the  government  of  the  students,  with  reasonable  penalties, 
not  inconsistent  with  the  constitution  and  laws  of  this  State ;  to  pre- 
scribe the  course  of  education,  and  confer  degrees ;  and  to  airange, 
invest,  and  employ  the  funds  of  the  university. 

Sect.  2.  And  be  it  further  enactedj  That  there  shall  be  a  board  of 
overseers,  who  shall  have  perpetual  succession,  and  wiiose 
[  *  541  ]  number  shall  be  *  twenty-five,  fifteen  of  whom  shall  con- 
stitute a  quorum  for  the  transaction  of  business.  The  pres- 
ident of  the  senate,  and  the  speaker  of  the  house  of  representatives 
of  New  Hampshire,  the  governor  and  lieutenant-governor  of  Vermont, 
for  the  time  being,  shall  be  members  of  said  board,  ex  officio.  The 
board  of  overseers  shall  have  power  to  determine  the  times  and 
places  of  their  meetings,  and  manner  of  notifying  the  same;  to 
inspect  and  confirm,  or  disapprove  and  negative,  such  votes  and  pro- 
ceedings of  the  board  of  trustees  as  shall  relate  to  the  appointment 
and  removal  of  president,  professors,  and  other  permanent  officers  of 
the  university,  and  determine  their  salaries ;  to  the  establishment  of 
colleges  and  professorships,  and  the  erection  of  new  college  build- 
ings. Provided  always,  that  the  said  negative  shall  be  expressed 
within  sixty  days  firom  the  time  of  said  overseers  being  furnished 
with  copies  of  such  acts.  Provided  also,  that  aU>  votes  and  proceed- 
ings of  the  board  of  trustees  shall  be  valid  and  effectual,  to  all 
intents  and  purposes,  until  such  negative  of  the  board  of  overseers 
be  expressed,  according  to  the  provisions  of  this  act. 

Sect.  3.  Be  it  further  enacted.  That  there  shall  be  a  treasurer  of 
said  corporation,  who  shall  be  duly  sworn,  and  who,  before  he  enters 
upon  the  duties  of  his  office,  shall  give  bonds,  with  sureties,  to  the 
satisfaction  of  the  corporation,  for  the  faithful  performance  thereof; 
and  also  a  secretary  to  each  of  the  boards  of  trustees  and  overseers, 
to  be  elected  by  the  said  boards  respectively,  who  shall  keep  a  just 
and  true  record  of  the  proceedings  of  the  board  for  which 
[  *  542  ]  *  he  was  chosen.  And  it  shall  furthermore  be  the  duty  of 
the  secretary  of  the  board  of  trustees  to  furnish,  as  soon  as 
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may  be,  to  the  said  board  of  overseers,  copies  of  the  records  of  such 
votes  and  proceedings,  as  by  the  provisions  of  this  act  are  made  sub- 
ject to  their  revision  and  control. 

Sect.  4.  Be  it  farther  enacted^  That  the  president  of  Dartmouth 
University,  and  his  successors  in  office,  shall  have  the  superintend- 
ence of  the  government  and  instruction  of  the  students,  and  may 
preside  at  all  meetings  of  the  trustees,  and  do  and  execute  all  the 
duties  devolving  by  usage  on  the  president  of  a  university.  He 
shall  render  annually  to  the  governor  of  this  State  an  account  of  the 
number  of  students,  and  of  the  state  of  the  funds  of  the  university ; 
and  likewise  copies  of  cdl  important  votes  and  proceedings  of  the 
corporation  and  overseers,  which  shall  be  made  out  by  the  secretaries 
of  the  respective  boards. 

Sect.  5.  Be  U  further  enacted^  That  the  president  and  professors 
of  the  university  shall  be  nominated  by  the  trustees,  and  approved  by 
the  overseers ;  and  shall  be  liable  to  be  suspended  or  removed  from 
office  in  manner  as  before  provided.  And  each  of  the  two  boards  of 
trustees  and  overseers  shall  have  power  to  suspend  and  remove  any 
member  of  their  respective  boards. 

Sect.  6.  Be  U  further  enacted^  That  the  governor  and  council  are 
hereby  authorized  to  fill  all  vacancies  in  the  board  of  overseers, 
whether  the  same  be  original  vacancies,  or  are  occasioned  by  the 
death,  resignation,  or  removal  of  any  member.  And  the 
*  governor  and  council  in  like  manner  shall,  by  appoint-  [  *  543  ] 
ments,  as  soon  as  may  be,  complete  the  present  board  of 
trustees  to  the  number  of  twenty-one,  as  provided  for  by  this  act,  and 
shall  have  power  also  to  fill  all  vacancies  that  may  occur  previous  to, 
or  during  the  first  meeting  of,  the  said  board  of  trustees.  But  the 
president  of  said  university  for  the  time  being,  shall,  nevertheless,  be 
a  member  of  said  board  of  trustees,  ex  officio.  And  the  governor  and 
council  shall  have  power  to  inspect  the  doings  and  proceedings  of  the 
corporation,  and  of  all  the  officers  of  the  university,  whenever  they 
deem  it  expedient  —  and  they  are  hereby  required  to  make  such  in- 
spection, and  report  the  same  to  the  legislature  of  this  State,  as  often 
as  once  in  every  five  years.  And  the  governor  is  hereby  authorized 
and  requested  to  sunmion  the  first  meeting  of  the  said  trustees  and 
overseers,  to  be  held  at  Hanover  on  the  26th  day  of  August  next. 

Sect.  7.  Be  it  further  enacted^  That  the  president  and  professors 
of  liie  university,  before  entering  upon  the  duties  of  their  offices,  shall 
take  the  oath  to  support  the  constitution  of  the  United  States  and  of 
this  State ;  certificates  of  which  shall  be  in  the  office  of  the  secretary 
of  this  State,  within  sixty  days  from  their  entering  on  their  offices 
respectively. 
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Sect.  8.  Be  it  further  enacted^  That  perfect  freedom  of  religious 
opinion  shall  be  enjoyed  by  all  the  officers,  and  students  of  the  uni* 
versity ;  and  no  officer  or  student  shall  be  deprived  of  any  honors, 
privileges,  or  benefits  of  the  institution,  on  account  of  his  religious 
creed  or  belief.  The  theological  colleges  which  may  be 
[  *  544  ]  *  established  in  the  university  shall  be  founded  on  the  same 
principles  of  religious  freedom ;  and  any  man  or  body  of 
men  shall  have  a  right  to  endow  colleges  or  {Nrofessorshipsof  any  sect 
of  the  Protestant  Christian  religion ;  and  the  trustees  shall  be  held 
and  obliged  to  appoint  professors  of  learning  and  piety  of  such  secsts 
according  to  the  will  of  the  donors. 

Approved,  June  27, 1816. 

And  the  said  jurors,  upon  their  oath,  further  say,  that,  at  the  annual 
meeting  of  the  Trustees  of  Dartmouth  College,  constituted  agreeably 
to  the  letters-patent  aforesaid,  and  in  no  other  way  or  manner,  holden 
at  said  college,  on  the  28th  day  of  August,  A.  D.  1816,  the  said  trus- 
tees  voted  and  resolved,  and  caused  the  said  vote  and  resolve  to  be 
entered  on  their  records,  that  they  do  not  accept  the  provisions  of  the 
said  act  of  the  legislature  of  New  Hampshire,  of  the  27th  of  June, 
1816,  above  recited,  but  do,  by  the  said  vote  and  resolve,  expressly 
refuse  to  accept  or  act  under  the  same. 

And  the  said  jurors,  upon  their  oath,  further  say,  that  the  said  trus- 
tees of  Dartmouth  College  have  never  accepted,  assented  to,  or  acted 
under  the  said  act  of  the  27th  of  June,  A.  D.  1816,  or  any  act  passed 
in  addition  thereto,  or  in  amendment  thereof,  but  have  continued  to 
act,  and  still  claim  the  right  of  acting,  under  the  said  letters-patent. 

And  the  said  jurors,  upon  their  oath,  further  say,  that,  on  the  7th 
day  of  October,  A.  D.  1816,  and  before  the  commencement  of  this 
suit,  the  said  trustees  of  Dartmouth  CoUege  demanded  of 
[  •  545  ]  the  said  *  William  H.  Woodward  the  property,  goods,  and 
chattels  in  the  said  declaration  specified,  and  requested  the 
said  William  H.  Woodward,  who  then  had  the  same  in  his  hands 
and  possession,  to  deliver  the  same  to  them,  which  the  said  William 
H.  Woodward  then  and  there  refused  to  do,  and  has  ever  since  neg- 
lected and  refused  to  do,  but  converted  the  same  to  his  own  use,  if 
the  said  trustees  of  Dartmouth  College  could,  after  the  passing  of 
the  said  tict  of  the  27th  day  of  June,  lawfully  demand  the  same,  and 
if  the  said  William  H.  Woodward  was  not,  by  law,  autiiorized  to 
retain  the  same  in  his  possession  after  such  demand. 

And  the  said  jurors,  upon  their  oath,  further  say,  that  on  the  18th 
day  of  December,  A.  D.  1816,  the  legislature  of  said  State  of  New 
Hampshire  made  suid  passed  a  certain  other  act,  entitied:  "  An  act 
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in  addition  to,  and  in  amendment  of  an  act,  entitled.  An  act  to 
amend  the  charter,  and  enlarge  and  improve  the  corporation  of  Dart- 
mouth College,"  in  the  words  following :  — 

An  Act  in  addition  tOy  and  in  amendment  of^  an  Act^  entitled :  <<  An  Act 
to  amend  the  Charter j  and  enlarge  and  improve  the  Corporation  of 
Dartmouth  College^ 

Whereas  the  meetings  of  the  trustees  and  overseers  of  Dartmouth 
University,  which  were  summoned  agreeably  to  the  provisions  of  said 
act,  failed  of  being  duly  holden,  in  consequence  of  a  quorum  of 
neither  said  trustees  nor  overseers  attending  at  the  time 
•  and  place  appointed,  whereby  the  proceedings  of  said  [  •  546  ] 
corporation  have  hitherto  been,  and  still  .are  delayed :  — 

Sect.  1.  Be  it  enacted  by  the  Senate  and  House  of  Representatives, 
in  General  Court  convened.  That  the  governor  be,  and  he  is  hereby 
authorized  and  requested  to  summon  a  meeting  of  the  trustees  of 
Dartmouth  University,  at  such  time  and  place  as  he  may  deem 
expedient  And  the  said  trustees,  at  such  meeting,  may  do  and 
transact  any  matter  or  thing,  within  the  limits  of  their  jurisdiction 
and  power,  as  such  trustees,  to  every  intent  and  purpose,  and  as  fully 
and  completely  as  if  the  same  were  transacted  at  any  annual,  or 
other  meeting.  And  the  governor,  with  advice  of  council,  is  author- 
ized to  fill  all  vacancies  that  have  happened,  or  may  happen  in  the 
board  of  said  trustees,  previous  to  their  next  annual  meeting.  And 
the  governor  is  hereby  authorized  to  summon  a  meeting  of  the  over- 
seers of  said  university,  at  such  time  and  place  as  he  may  consider 
proper.  And  provided  a  less  number  than  a  quorum  of  said*  board 
of  overseers  convene  at  the  time  and  place  appointed  for  such  meet- 
ing of  their  board,  they  shall  have  power  to  adjourn,  from  time  to 
time,  until  a  quorum  shall  have  convened. 

Sect.  2.  And  be  it  further  enacted,  That  so  much  of  the  act,  to 
which  this  is  an  addition,  as  makes  necessary  any  particular  number 
of  trustees  or  overseers  of  said  university,  to  constitute  a  quorum  for 
the  transaction  of  business,  be,  and  the  same  hereby  is  repealed;  and 
that  hereafter  nine  of  said  trustees,  convened  agreeably  to 
the  provisions  of  this  act,  or  •to  those  of  that  to  which  this  [  *  647  ] 
is  an  addition,  shall  be  a  quorum  for  transacting  business ; 
and  that  in  the  board  of  trustees  six  votes  at  least  shall  be  necessary 
for  the  passage  of  any  act  or  resolution.  And  provided  also,  that 
any  smaller  number  than  nine  of  said  trustees,  convened  at  the  time 
and  place  appointed  for  any  meeting  of  their  board,  according  to  the 
provisions  of  this  act,  or  that  to  which  this  is  an  addition,  shall  have 
power  to  adjourn  from  time  to  time,  until  a  quorum  shall  have  con- 
vened. 
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Sect.  3.  And  be  it  further  enacted^  X^at  each  member  of  said 
board  of  trustees,  already  appointed  or  chosen,  or  heres^fter  to  be 
appointed  or  chosen,  shall,  before  entering  on  the  duties  of  his  office, 
make  and  subscribe  an  oath  for  the  faithful  discharge  of  the  duties 
aforesaid ;  which  oath  shall  be  returned  to,  and  filed  in  the  office  of 
the  secretary  of  state,  previous  to  the  next  regular  meeting  of  said 
board,  after  said  member  enters  on  the  duties  of  bis  office,  as  afore- 
said. 

Approved,  December,  18, 1816. 

And  the  said  jurors,  upon  their  oath,  further  say,  that  on  the  S6th 
day  of  December,  A.  D.  1816,  the  legislature  of  said  State  of  New 
Hampshire  made  and  passed  a  certain  other  act,  entitled :  "  An  act 
in  addition  to  an  act,  entitled,  an  act  in  addition  to,  and  in  amend* 
ment  of  an  act,  entitled,  an  act  to  amend  the  charter  and  enlarge 
and  improve  the  corporation  of  Dartmouth  College,"  in  the  words 
following : — 

[  •  548  ]  •  An  Act  in  addition  to  an  Act^  entitled^  "  An  Act  in  addition 
tOy  and  in  amendment  of^  an  Act^  entitled^  an  Act  to  amend 
the  Charter  and  enlnrge  and  improve  the  Corporation  of  Dartmouth 
College:' 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  convened^  That  if  any  person  or  persons  shall  assume  the  office 
of  president,  trustee,  professor,  secretary,  treasurer,  librarian,  or  other 
officer  of  Dartmouth  University;  or  by  any  name,  or  under  any 
pretext,  shall,  directly  or  indirectly,  take  upon  himself  or  themselves 
the  discharge  of  any  of  the  duties  of  either  of  those  offices,  except  it 
be  pursuant  to,  and  in  conformity  with,  the  provisions  of  an  act, 
entitled,  <^  an  act  to  amend  the  charter  and  enlarge  and  improve  the 
corporation  of  Dartmouth  College,"  or,  of  the  "  act,  in  addition  to 
and  in  amendment  of  an  act,  entitled,  an  act  to  amend  the  charter 
and  enlarge  and  improve  the  corporation  of  Dartmouth  College,"  or 
shall  in  any  way,  directly  or  indirectly,  wilfully  impede  or  hinder  any 
such  officer  or  officers  already  existing,  or  hereafter  to  be  appointed 
agreeably  to  the  provisions  of  the  acts  aforesaid,  in  the  firee  and  entire 
discharge  of  the  duties  of  their  respective  offices,  conformably  to  the 
provisions  of  said  acts,  the  person  or  persons  so  offending  shall  for 
each  offence  forfeit  and  pay  the  sum  of  $500,  to  be  recovered  by  any 
person  who  shall  sue  therefor,  one  half  thereof  to  the  use  of  the 
prosecutor,  and  the  other  half  to  the  use  of  said  university. 

And  be  it  further  enacted^  That  the  person  or  persons  who 

[  •  649  ]  sustained  the   offices   of  secretary  and  treasurer  *  of  the 

Trustees  of  Dartmouth  College,  next  before  the  passage  of 
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the  act,  entitled,  ^  An  act  to  amend  the  charter  and  enlarge  and 
improve  the  corporation  of  Dartmouth  CoUege,"  shall  continue  to 
bold  and  discharge  the  duties  of  those  offices,  as  secretary  and  treas- 
urer of  the  Trustees  of  Dartmouth  University,  until  another  person  or 
persons  be  appointed,  in  his  or  their  stead,  by  the  trustees  of  said 
university.  And  that  the  treasurer  of  said  tmiversity,  so  existing, 
shall  in  his  office  have  the  care,  management,  direction,  and  superin- 
tendence of  the  property  of  said  corporation,  whether  real  or  personal, 
until  a  quorum  of  said  trustees  shall  have  convened  in  a  regular 
meeting.  Approved,  December  26, 1816. 

And  the  said  jurors,  upon  their  oath,  further  say,  that  the  said 
WiUiam  H.  Woodward,  before  the  said  27th  day  of  June,  had  been 
duly  appointed  by  the  said  Trustees  of  Dartmouth  College,  secretary 
and  treasurer  of  the  said  corporation,  and  was  duly  qualified  to 
exercise,  and  did  exercise  the  said  offices,  and  perform  the  duties  of 
the  same ;  and  as  such  secretary  and  treasurer,  rightfully  had,  while 
he  so  continued  secretary  and  treasurer  as  aforesaid,  the  custody  and 
keeping  of  the  several  goods,  chattels,  and  property,  in  said  declara- 
tion specified. 

And  the  said  jurors,  upon  their  oath,  further  say,  that  the  said 
William  H.  Woodward  was  removed  by  said  Trustees  of  Dartmouth 
College,  (if  the  said  trustees  could,  by  law,  do  the  said  acts,)  from  said 
office  of  secretary,  on  the  27th  day  of  August,  A.  D.  1816, 
and  from  said  office  of  treasurer,  on  the  27th  day  of  *  Sep-  [  •SSO  ] 
tember  then  next  following,  of  which  said  removals  he,  the 
said  William  H.  Woodward,  had  due  notice  on  each  of  said  days 
last  mentioned. 

And  the  said  jurors,  upon  their  oath,  further  say,  that  the  corpora- 
tion, called  The  Trustees  of  Dartmouth  University,  was  duly  organized 
on  the  fourth  day  of  February,  A.  D.  1817,  pursuant  to,  and  under 
the  said  recited  acts  of  the  27th  day  of  June,  and  of  the  18th  and 
26th  days  of  December,  A.  D.  1816 ;  and  the  said  William  H.  Wood- 
ward was,  on  the  said  fourth  day  of  February,  A.  D.  1817,  duly 
appointed  by  the  said  Trustees  of  Dartmouth  University,  secretary 
and  treasurer  of  the  said  Trustees  of  Dartmouth  University,  and  then 
and  there  accepted  both  said  offices. 

And  the  said  jurors,  upon  their  oath,  further  say,  that  this  suit  was 
commenced  on  the  eighth  day  of  February,  A.  D.  1817. 

But  whether  upon  the  whole  matter  aforesaid,  by  the  jurors  afore- 
said, in  manner  and  form  aforesaid  found,  the  said  acts  of  the  27th 
of  June,  18th  and  26th  of  December,  A.  D.  1816,  are  valid  in  law, 
and  binding  on  the  said  Trustees  of  Dartmouth  College,  without 

VOL.  IV.  41 
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acceptance  thereof  and  assent  thereunto  by  them,  so  as  to  render  the 
plaintiffs  incapable  of  maintaining  this  action,  or  whether  the  same 
acts  are  repugnant  to  the  constitution  of  the  United  States,  and  so 
void,  the  said  jurors  are  wholly  ignorant,  and  pray  the  advice  of  the 
court  upon  the  premises.  And  if  upon  the  said  matter,  it  shall  seem 
to  the  court  here,  that  the  said  acts  last  mentioned  are  valid  in  law, 

and  binding  on  said  Trustees  of  Dartmouth  College,  without 
[  •  651  ]  •  acceptance  thereof,  and  assent  thereto,  by  them,  so  as  to 

render  the  plaintiffs  incapable  of  maintaining  this  action, 
and  are  not  repugnant  to  the  constitution  of  the  United  States,  then 
the  said  jurors,  upon  their  oath,  say,  that  the  said  William  H.  Wood- 
Ward  is  not  guilty  of  the  premises  above  laid  to  his  charge,  by  the 
declaration  aforesaid,  as  the  said  William  H.  Woodward  hath  above 
in  pleading  alleged.  But  if  upon  the  whole  matter  aforesaid,  it  shall 
seem  to  the  court  here,  that  the  said  acts  last  mentioned  are  not 
valid  in  law,  and  are  not  binding  on  the  said  Trustees  of  Dartmouth 
College,  without  acceptance  thereof  and  assent  thereto  by  them,  so 
as  to  render  them  incapable  of  maintaining  this  action,  and  that  the 
said  acts  are  repugnant  to  the  constitution  of  the  United  States,  and 
void,  then  the  said  jurors,  upon  their  oath,  say  that  the  said  William 
H.  Woodward  is  guilty  of  the  premises  above  laid  to  his  charge,  by 
the  declaration  aforesaid,  and  in  that  case,  they  assess  the  damages 
of  them,  the  said  Trustees  of  Dartmouth  College,  by  occasion  thereof, 
at  $20,000. 

Judgment  having  been  afterwards  rendered  upon  the  said  special 
verdict,  by  the  superior  court  of  the  State  of  New  Hampshire,  being 
the  highest  court  of  law  or  equity  of  said  State,  for  the  plaintiff 
below,  the  cause  was  brought  before  this  court  by  writ  of  error. 

Webster  and  Hqpkinson^  for  the  plaintiffs  in  eiror. 

Holmes  and  the  Attorney' Generali  contra. 

[  •  624  ]  *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows :  — 

This  is  an  action  of  trover,  brought  by  the  Trustees  of  Dartmouth 
College,  against  William  H.  Woodward,  in  the  state  court  of  New 
Hampshire,  for  the  book  of  records,  corporate  seal,  and  other  cor- 
porate property,  to  which  the  plaintiffs  allege  themselves  to  be 
entitied. 

A  special  verdict,  after  setting  out  the  rights  of  the  parties,  finds 
for  the  defendant,  if  certain  acts  of  the  legislature  of  New  Hamp- 
shire, passed  on  the  27th  of  June,  and  on  the  18th  of  December^ 
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1816,  be  valid,  and  binding  on  the  trastees  without  their  assent,  and 
not  repugnant  to  the  cqnstitution  of  the  United  States ;  otherwise  it 
finds  for  the  plaintiiTs. 

*  The  superior  court  of  judicature  of  New  Hampshire  [  *  625  ] 
rendered  a  judgment  upon  this  verdict  for  the  defendant, 

which  judgment  has  been  brought  before  this  court  by  writ  of  error. 
The  single  question  now  to  be  considered  is,  do  the  acts  to  which 
the  verdict  refers  violate  the  constitution  of  the  United  States  ? 

This  court  can  be  insensible  neither  to  the  magnitude  nor  delicacy 
of  this  question.  The  validity  of  a  legblative  act  is  to  be  examined ; 
and  the  opinion  of  the  highest  law  tribunal  of  a  State  is  to  be  re- 
vised; an  opinion  which  canies  with  it  intrinsic  evidence  of  the 
diligence,  of  the  ability,  and  the  integrity  with  which  it  was  formed* 
On  more  than  one  occasion  this  court  has  expressed  the  cautious 
circumspection  with  which  it  approaches  the  consideration  of  such 
questions;  and  has  declared  that,  in  no  doubtful  case,  would  it 
pronounce  a  legislative  act  to  be  contrary  to  the  constitution.  But 
the  American  people  have  said,  in  the  constitution  of  the  United 
States,  that  '^  no  State  shall  pass  any  bill  of  attainder,  ex  post  facto 
law,  or  law  impairing  the  obligation  of  contracts."  In  the  same  in- 
strument they  have  also  said,  "  that  the  judicial  power  shall  extend 
to  all  cases  in  law  and  equity  arising  under  the  constitution."  On 
the  judges  of  this  court,  then,  is  imposed  the  high  and  solemn  duty  of 
protecting,  from  even  legislative  violation,  those  contracts  which  the 
constitution  of  our  country  has  placed  beyond  legislative  control ; 
and,  however  irksome  the  task  may  be, 'this  is  a  duty  from  which 
we  dare  not  shrink. 

*  The  title  of  the  plaintiffs  originates  in  a  charter,  dated  [  *  626  ] 
the  13th  day  of  December,  in  the  year  1769,  incorporating 
twelve  persons  therein  mentioned,  by  the  name  of  "  The  Trustees 
of  Dartmouth  College,"  granting  to  them  and  their  successors  the 
usual  corporate  privileges  and  powers,  and  authorizing  the  trustees, 
who  are  to  govern  the  college,  to  fill  up  all  vacancies  which  may  be 
created  in  their  own  body. 

The  defendant  claims  under  three  acts  of  the  legislature  of  New 
Hampshire,  the  most  material  of  which  was  passed  on  the  27th  of 
June,  1816,  and  is  entitled,  '^  An  act  to  amend  the  charter,  and 
enlarge  and  improve  the  corporation  of  Dartmouth  College."  Among 
other  alterations  in  the  charter,  this  act  increases  the  number  of 
trustees  to  twenty-one,  gives  the  appointment  of  the  additional 
members  to  the  executive  of  the  State,  and  creates  a  board  of  over- 
seers, with  power  to  inspect  and  control  the  most  important  acts  of 
the  trustees.     This  board  consists  of  twenty-five  persons.     The  pres- 
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ident  of  the  senate,  the  speaker  of  the  house  of  representatives  of 
New  Hampshire,  and  the  governor  and  lieutenant  governor  of  Ver- 
mont, for  the  time  being,  are  to  be  members  ez  officio.  The  board  ia 
to  be  completed  by  the  governor  and  council  of  New  Hampshirei 
who  are  also  empowered  to  fill  all  vacancies  which  may  occur.  The 
acts  of  the  18th  and  26th  of  December  are  supplemental  to  that  of 
the  27th  of  June,  and  are  principally  intended  to  carry  that  act  into 
effect 

The  majority  of  the  trustees  of  the  college  have  refused 
[  •  627  ]  to  accept  this  amended  charter,  and  have  *  brought  this  suit 
for  the  corporate  property,  which  is  in  possession  of  a  per- 
son holding  by  virtue  of  the  acts  which  have  been  stated. 

It  can  require  no  argument  to  prove,  that  the  circumstances  of 
this  case  constitute  a  contract  An  application  is  made  to  the  crown 
for  a  charter  to  incorporate  a  religious  and  literary  institution.  In 
the  application  it  is  stated,  that  large  contributions  have  been  made 
for  the  object,  which  will  be  conferred  on  the  corporation,  as  soon  as 
it  ^hall  be  created.  The  charter  is  granted,  and  on  its  faith  the  prop- 
erty is  conveyed.  Surely,  in  this  transaction,  every  ingredient  of  a 
complete  and  legitimate  contract  is  to  be  found. 

The  points  for  consideration  are, 

1.  Is  this  contract  protected  by  the  constitution  of  the  United 
States? 

2.  Is  it  impaired  by  the  acts  under  which  the  defendant  holds  ? 

1.  On  the  first  point  it  has  been  argued,  that  the  word  "  contract," 
in  its  broadest  sense,  would  comprehend  the  political  relations  be- 
tween the  government  and  its  citizens,  would  extend  to  offices  held 
within  a  State  for  state  purposes,  and  to  many  of  those  laws  con- 
cerning civil  institutions,  which  must  change  with  circumstances, 
and  be  modified  by  ordinary  legislation ;  which  deeply  concern  the 
public,  and  which,  to  preserve  good  government,  the  public  judgment 
must  control.  That  even  marriage  is  a  contract,  and  its  obligations 
are  afiected  by  the  laws  respecting  divorces.  That  the 
[  *  628  ]  clause  in  the  constitution,  if  construed  in  its  greatest  *  lat- 
itude, would  prohibit  these  laws.  Taken  in  its  broad 
unlimited  sense,  the  clause  would  be  an  unprofitable  and  vexatious 
interference  with  the  internal  concerns  of  a  State,  would  unneces- 
sarily and  unwisely  embarrass  its  legislation,  and  render  immutable 
those  civil  institutions  which  are  established  for  purposes  of  internal 
government,  and  which,  to  subserve  those  purposes,  ought  to  vary 
with  varying  circumstances.  That  as  the  firamers  of  the  constitution 
could  never  have  intended  to  insert  in  that  instrument  a  provision  so 
unnecessary,  so  mischievous,  and  so  repugnant  to  its  general  splriti 
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the  term  "contract"  must  be  understood  in  a  more  limited  sense. 
That  it  must  be  understood  as  intended  to  guard  against  a  power  of 
at  least  doubtful  utility,  the  abuse  of  which  had  been  extensively 
felt ;  and  to  restrain  the  legislature  in  future  &om  violating  the  right 
to  property.  That  anterior  to  the  formation  of  the  constitution,  a 
course  of  legislation  had  prevailed  in  many,  if  not  in  all,  of  the 
States,  which  weakened  the  confidence  of  man  in  man,  and  embar- 
rassed all  transactions  between  individuals,  by  dispensing  with  a 
faithful  performance  of  engagements.  To  correct  this  mischief,  by 
restraining  the  power  which  produced  it,  the  State  legislatures  were 
forbidden  "  to  pass  any  law  impairing  the  obligation  of  contracts," 
that  is,  of  contracts  respecting  property,  under  which  some  individual 
could  claim  a  right  to  something  beneficial  to  himself ;  and  that 
since  the  clause  in  the  constitution  must,  in  construction,  receive 
some  limitation,  it  may  be  confined,  and  ought  to  be  con- 
fined, to  cases  of  this  *  description ;  to  cases  within  the  [  *  629  ] 
mischief  it  was  intended  to  remedy. 

The  general  correctness  of  these  observations  cannot  be  contro- 
verted. That  the  framers  of  the  constitution  did  not  intend  to  re- 
strain the  States  in  the  regulation  of  their  civil  institutions,  adopted 
for  internal  government,  and  that  the  instrument  they  have  given  us 
is  not  to  be  so  construed,  may  be  admitted.  The  provision  of  the 
constitution  never  has  been  understood  to  embrace  other  contracts 
than  those  which  respect  property,  or  some  object  of  value,  and 
confer  rights  which  may  be  asserted'  in  a  court  of  justice.  It  never 
has  been  understood  to  restrict  the  general  right  of  the  legislature 
to -legislate  on  the  subject  of  divorces.  Those  acts  enable  some 
tribunal,  not  to  impair  a  marriage  contract,  but  to  liberate  one  of 
the  parties  because  it  has  been  broken  by  the  other.  When  any 
State  legislature  shall  pass  an  act  annulling  all  marriage  contracts, 
or  allowing  either  party  to  annul  it  without  the  consent  of  the  other, 
it  will  be  time  enough  to  inquire  whether  such  an  act  be  con- 
stitutional 

The  parties  in  this  case  differ  less  on  general  principles,  less  on  the 
true  construction  of  the  constitution  in  the  abstract,  than  on  the 
application  of  those  principles  to  this  case,  and  on  the  true  construc- 
tion of  the  charter  of  1769.  This  is  the  point  on  which  the  cause 
essentially  depends.  If  the  act  of  incorporation  be  a  grant  of  politi- 
cal power,  if  it  create  a  civil  institution  to  be  employed  in  the  ad- 
ministration of  the  government,  or  if  the  funds  of  the  college 
be  *  public  property,  or  if  the  State  of  New  Hampshire,  as  [  *  630  ] 
a  government,  be  alone  interested  in  its  transactions,  the 
subject  is  one  in  which  the  legislature  of  the  State  may  act  according 

41* 
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to  its  own  judgment,  unrestrained  by  any  limitation  of  its  power 
imposed  by  the  constitution  of  the  United  States. 

But  if  this  be  a  private  eleemosynary  institution,  endowed  with  a 
capacity  to  take  property  for  objects  unconnected  with  government, 
whose  funds  are  bestowed  by  individuals  on  the  faith  of  the  charter ; 
if  the  donors  have  stipulated  for  the  future  disposition  'and  manage- 
ment of  those  funds  in  the  manner  prescribed  by  themselves ;  there 
may  be  more  difficulty  in  the  case,  although  neither  the  persons  who 
have  made  these  stipulations,  nor  those  for  whose  benefit  they  were 
made,  should  be  parties  to  the  cause.  Those  who  are  no  longer 
interested  in  the  property,  may  yet  retain  such  an  interest  in  the 
preservation  of  their  own  arrangements,  as  to  have  a  right  to  insist 
that  those  arrangements  shall  be  held  saored.  Or,  if  they  have  them- 
selves disappeared,  it  becomes  a  subject  of  serious  and  anxious 
inquiry,  whether  those  whom  they  have  legally  empowered  to  repre- 
sent them  forever,  may  not  assert  all  the  rights  which  they  possessed, 
while  in  being ;  whether,  if  they  be  without  personal  representatives 
who  may  feel  injured  by  a  violation  of  the  compact,  the  trustees  be 
not  so  completely  their  representatives  in  the  eye  of  the  law,  as  to 
stand  in  their  place,  not  only  as  respects  the  government  of  the  college, 
but  also  as  respects  the  maintenance  of  the  college  charter. 
[  *  631  ]  It  becomes  then  the  duty  of  the  court  most  *  seriously  to 
examine  this  charter,  and  to  ascertain  its  true  character. 

From  the  instrument  itself,  it  appe€ur8,  that  about  the  year  1754, 
the  Rev.  Eleazer  Wheelock  established,  at  his  own  expense,  and  on 
his  own  estate,  a  charity  school  for  the  instruction  of  Indians  in  the 
Christian  religion.  The  success  of  this  institution  inspired  him  with 
the  design  of  soliciting  contributions  in  England,  for  carrying  on  and 
extending  his  undertaking.  .  In  this  pious  work,  he  employed  the 
Rev.  Nathaniel  Whitaker,  who,  by  virtue  of  a  power  of  attorney  from 
Dr.  Wheelock,  appointed  the  Earl  of  Dartmouth  and  others,  trustees 
of  the  money  which  had  been  and  should  be  contributed ;  which 
appointment  Dr.  Wheelock  confirmed  by  a  deed  of  trust  ailthorizing 
the  trustees  to  fix  on  a  site  for  the  college.  They  determined  to 
establish  the  school  on  Connecticut  River,  in  the  western  part  of  New 
Hampshire ;  that  situation  being  supposed  favorable  for  carrying  on 
the  original  design  among  the  Indians,  and  also  for  promoting  leam- 
iog  among  the  English;  and  the  proprietors  in  the  neighborhood 
having  made  large  offers  of  land,  on  condition  that  the  college  should 
there  be  placed.  Dr.  Wheelock  then  applied  to  the  crown  for  an  act 
of  incorporation ;  and  represented  the  expediency  of  appointing  those 
whom  he  had,  by  his  last  will,  named  as  trustees  in  America,  to  be 
members  of  the  proposed  corporation.  <<  In  consideration  of  the  prem- 
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ises,"  ^^  for  the  education  and  instraction  of  the  youth  of  the  Indian 

tribes,"  &c.,  ^  and  also  of  English  youth,  and  any  others,"  the  charter 

was  granted,  and  the  Trustees  of  Daimouth  College  were  by 

that  name  created  a  body  •corporate,  with  power,  for  the  [  *  632  ] 

use  of  the  said  college,  to  acquire  real  and  personal  property, 

and  to  pay  the  president,  tutors,  and  other  officers  of  the  college,  such 

salaries  as  they  shall  allow. 

The  charter  proceeds  to  appoint  Eleazer  Wheelock,  "  the  founder 
of  said  college,"  president  thereof,  with  power,  by  his  last  will,  to 
appoint  a  successor,  who  is  to  continue  in  office  until  disapproved  by 
the  trustees.  In  case  of  vacancy,  the  trustees  may  appoint  a  pres- 
ident, and  in  case  of  the  ceasing  of  a  president,  the  senior  professor 
or  tutor,  being  one  of  the  trustees,  shall  exercise  the  office,  imtil  an 
appointment  shall  be  made.  The  trustees  have  power  to  appoint 
and  displace  professors,  tutors,  and  other  officers,  and  to  supply  any 
vacancies  which  may  be  created  in  their  ov^m  body,  by  death,  resig- 
nation, removal,  or  disability ;  and  also  to  make  orders,  ordinances, 
and  laws,  for  the  government  of  the  college,  the  same  not  being 
repugnant  to  the  laws  of  Great  Britain,  or  of  New  Hampshire,  and 
not  excluding  any  person  on  account  of  his  speculative  sentiments 
in  religion,  or  his  being  of  a  religious  profession  different  from  that 
of  the  trustees. 

This  charter  was  accepted,  and  the  property,  both  real  and  personal, 
which  had  been  contributed  for  the  benefit  of  the  college,  was  con- 
veyed to,  and  vested  in,  the  corporate  body. 

From  this  brief  review  of  the  most  essential  parts  of  the  charter,  it 
is  aj^arent,  that  the  funds  of  the  college  consisted  entirely  of  private 
donations.  It  is,  perhaps,  not  very  important,  who  were  the  donors. 
The  probability  is,  that  the  Earl  of  Dartmouth,  and  the  other 
trustees  in  England,  were,  in  fact,  the  largest  *  contributors.  [  *  633  ] 
Yet  the  legal  conclusion,  firom  the  facts  recited  in  the 
charter,  w6uld  probably  be,  that  Dr.  Wheelock  was  the  founder  of 
the  college. 

The  origin  of  the  institution  was,  undoubtedly,  the  Indian  charity 
school,  established  by  Dr.  Wheelock,  at  his  own  expense.  It  wa«  at 
his  instance,  and  to  enlarge  this  school,  that  contributions  were  soli- 
cited in  England.  The  person  soliciting  these  contributions  was  his 
agent ;  and  the  trustees,  who  received  the  money,  were  appointed  by, 
and  act  under,  his  authority.  It  is  not  too  much  to  say,  that  the  funds 
were  obtained  by  him,  in  timst,  to  be  applied  by  him  to  the  purposes 
of  his  enlarged  school.  The  charter  of  incorporation  was  granted  at 
his  instance.  The  persons  named  by  him  in  his  last  will,  as  the 
Irastees  of  his  charity  school,  .compose  a  part  of  the  corporation,  and 
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he  is  declared  to  be  the  founder  of  the  college,  and  its  president  fot 
life.  Were  the  inquiry  material,  we  should  feel  some  hesitation  in 
saying,  that  Dr.  Wheelock  was  not,  in  law,  to  be  considered  as  the 
founder  (1  BL  Com.  481)  of  this  institution,  and  as  possessing  all  the 
rights  appertaining  to  that  character.  But  be  this  as  it  may,  Dart- 
mouth College  is  really  endowed  by  private  individuals,  who  have 
bestowed  their  funds  for  the  propagation  of  the  Christian  religion 
among  the  Indians,  and  for  the  promotion  of  piety  and  learning 
generally.  From  these  funds  the  salaries  of  the  tutors  are  drawn ; 
and  these  salaries  lessen  the  expense  of  education  to  the 
[  •  634  ]  students.  It  •is  then  an  eleemosynary,  (1  BL  Com.  471) 
and,  as  far  as  respects  its  funds,  a  private  corporation. 

Do  its  objects  stamp  on  it  a  diiferent  character  ?  Are  the  trustees 
and  professors  public  officers,  invested  with  any  portion  of  political 
power,  partaking  in  any  degree  in  the  adnunistration  of  civil  govern- 
ment, and  performing  duties  which  flow  from  the  sovereign  authority  ? 

That  education  is  an  object  of  national  concern,  and  a  proper 
subject  of  legislation,  all  admit.  That  there  may  be  an  institution 
founded  by  government,  and  placed  entirely  under  its  immediate 
control,  the  officers  of  which  would  be  public  officers,  amenable 
exclusively  to  government,  none  will  deny.  But  is  Dartmouth 
College  such  an  institution  ?  Is  education  altogether  in  the  hands  of 
government  ?  Does  every  teacher  of  youth  become  a  public  officer, 
and  do  donations  for  the  purpose  of  education  necessarily  become 
public  property,  so  far  that  the  will  of  the  legislature,  not  the  will  of 
the  donor,  becomes  the  law  of  the  donation?  These  questions  are 
of  serious  moment  to  society,  and  deserve  to  be  well  considered. 

Doctor  Wheelock,  as  the  keeper  of  his  charity  school,  instructing 
the  Indians  in  the  art  of  reading,  and  in  our  holy  religion ;  sustaining 
them  at  his  own  expense,  and  on  the  voluntary  contributions  of  the 
charitable,  could  scarcely  be  considered  as  a  public  officer,  exercising 
any  portion  of  those  duties  which  belong  to  government; 
[  *  635  ]  nor  could  the  legislature  have  *  supposed,  that  his  private 
funds,  or  those  given  by  others,  were  subject  to  legislative 
management,  because  they  were  applied  to  the  purposes  of  education. 
When  afterwards,  his  school  was  enlarged,  and  the  liberal  contribu- 
tions made  in  England  and  in  America,  enabled  him  to  extend  his 
cares  to  the  education  of  the  youth  of  his  own  country,  no  change 
was  wrought  in  his  own  character,  or  in  the  nature  of  his  duties. 
Had  he  employed  assistant  tutors  with  the  funds  contributed  by 
others,  or  had  the  trustees  in  England  established  a  school,  with  Dr, 
Wheelock  at  its  head,  and  paid  salaries  to  him  and  his  assistants^ 
they  would  still  have  been  private  tutors;  and  the  fact  that  they 
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were  employed  in  the  edacation  of  youth,  could  not  have  converted 
them  into  public  officers,  concerned  in  the  administration  of  public 
duties,  or  have  given  the  legislature  a  right  to  interfere  in  the 
management  of  the  fund.  The  trustees,  in  whose  care  that  fund 
was  placed  by  the  contributors,  would  have  been  permitted  to  exe- 
cute their  trust,  uncontrolled  by  legislative  authority. 

Whence,  then,  can  be  derived  the  idea,  that  Dartmouth  CoUege 
has  become  a  public  institution,  and  its  trustees  public  officers,  exer- 
cising powers  conferred  by  the  public,  for  public  objects  ?  Not  from 
the  source  whence  its  funds  were  drawn ;  for  its  foundation  is  purely 
private  and  eleemosynary.  Not  from  the  application  of  those  funds; 
for  money  may  be  given  for  education,  and  the  persons  receiving  it  do 
not,  by  being  employed  in  the  education  of  youth,  become 
members  of  the  civil  government  Is  it  from  *the  act  of  [  *  636  ] 
incorporation  ?     Let  this  subject  be  considered. 

A  corporation  is  an  artificial  being,  invisible,  intangible,  and  exist- 
ing only  in  contemplation  of  law.  Being  the  mere  creature  of  law, 
it  possesses  only  those  properties  which  the  charter  of  its  creation 
confers  upon  it,  either  expressly,  or  as  incidental  to  its  very  existence. 
These  are  such  as  are  supposed  best  calculated  to  effect  the  object 
for  which  it  was  created.  Among  the  most  important  are  immor- 
tality, and,  if  the  expression  may  be  allowed,  individuality ;  proper^ 
ties  by  which  a  perpetual  succession  of  many  persons  are  considered 
as  the  same,  and  may  act  as  a  single  individual.  They  enable  a 
corporation  to  manage  its  own  a&irs,  and  to  hold  property  without 
the  perplexing  intricacies,  the  hazardous  and  endless  necessity  of 
perpetual  conveyances,  for  the  purpose  of  transmitting  it  from  hand 
to  hand.  It  is  chiefly  for  the  purpose  of  clothing  bodies  of  men,  in 
succession,  with  these  qualities  and  capacities,  that  corporations  w^ere 
invented,  and  are  in  use.  By  these  means  a  perpetual  succession 
of  individuals  are  capable  of  acting  for  the  promotion  of  the  particu- 
lar object,  like  one  immortal  being.  But  this  being  does  not  share  in 
the  civil  government  of  the  country,  unless  that  be  the  purpose  for 
which  it  was  created.  Its  immortality  no  more  confers  on  it  political 
power,  or  a  political  character,  than  immortality  would  confer  such 
power  or  character  on  a  natural  person.  It  is  no  more  a  State  instru- 
ment, than  a  natural  person  exercising  the  same  powers 
would  be.  If,  then,  a  natural  person,  •employed  by  indi-  [  *  637  J 
viduals  in  the  education  of  youth,  or  for  the  government  of 
a  seminary  in  which  youth  is  educated,  would  not  become  a  public 
officer,  or  be  considered  as  a  member  of  the  civil  government,  how  is 
it  that  this  artificial  being,  created  by  law,  for  the  purpose  of  being 
employed  by  the  same  individuals  for  the  same  purposes,  should 
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become  a  part  of  the  civil  government  of  the  country  ?  Is  it  because 
its  existence,  its  capacities,  its  powers,  are  given  by  law  ?  Because 
the  government  bas  given  it  the  power  to  take  and  to  hold  property 
in  a  particular  form,  and  for  particular  purposes,  has  the  government 
a  consequent  right  substantially  to  change  that  form,  or  to  vary 
the  purposes  to  which  the  property  is  to  be  applied  ?  This  principle 
has  never  been  asserted  or  recognized,  and  is  supported  by  no  author- 
ity.    Can  it  derive  aid  from  reason  ? 

The  objects  for  which  a  corporation  is  created  are  universally  such 
as  the  government  wishes  to  promote.  They  are  deemed  beneficial 
to  the  country ;  and  this  benefit  constitutes  the  consideration,  and,  in 
most  cases,  the  sole  consideration,  of  the  grant.  In  most  eleemosy- 
nary institutions,  the  object  would  be  difficult,  perhaps  unattainablci 
without  the  aid  of  a  charter  of  incorporation.  Charitable,  or  public 
spirited  individuals,  desirous  of  making  permanent  appropriations 
for  charitable  or  other  useful  purposes,  find  it  impossible  to  effect 
their  design,  securely  and  certainly,  without  an  incorporating  act 
They  apply  to  the  government,  state  their  beneficent  object,  and  offer 

to  advance  the  money  necessary  for  its  accomplishment, 
[  •  638  ]  •  provided  the  government  will  confer  on  the  instrument^ 

which  is  to  execute  their  designs,  the  capacity  to  execute 
them.  The  proposition  is  considered  and  approved.  The  benefit  to 
the  public  is  considered  as  an  ample  compensation  for  the  faculty  it 
confers,  and  the  corporation  is  created.  If  the  advantages  to  the 
public  constitute  a  full  compensation  for  the  faculty  it  gives,  there 
can  be  no  reason  for  exacting  a  further  compensation,  by  claiming  a 
right  to  exercise  over  this  artificial  being  a  power  which  changes  its 
'Oiature,  and  touches  the  fund)  for  the  security  and  application  of 
which  it  was  created.  There  can  be  no  reason  for  implying  in  a 
charter,  given  for  a  valuable  consideration,  a  power  which  is  not  only 
not  expressed,  but  is  in  direct  contradiction  to  its  express  stipula- 
tions. 

From  the  fact,  then,  that  a  charter  of  incorporation  has  been 
granted,  nothing  can  be  inferred  which  changes  the  character  of  the 
institution,  or  transfers  to  the  government  any  new  power  over  it. 
The  character  of  civil  institutions  does  not  grow  out  of  their  incor- 
poration, but  out  of  the  manner  in  which  they  are.  formed,  and  the 
objects  for  which  they  are  created.  The  right  to  change  them  is  not 
founded  on  their  being  incorporated,  but  on  their  being  the  instru- 
ments of  government,  created  for  its  purposes.  The  same  institu- 
tions, created  for  the  same  objects,  though  not  incorporated,  would  be 
pubUc  institutions,  and,  of  course,  be  controllable  by  the  legislature. 
The  incorporating  act  neither  gives  nor  prevents  this  control  Neither^ 
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in  reason,  can  the  incorporating  act  *  change  the  character  [  *  639  ] 
of  a  private  eleemosynary  institution. 

We  are  next  led  to  the  inquiry,  for  whose  benefit  the  property  given 
to  Dartmouth  College  was  secured  ?  The  counsel  for  the  defendant 
have  insisted,  that  the  beneficial  interest  is  in  the  people  of  New 
Hampshire.  The  charter,  after  reciting  the  preliminary  measures 
which  had  been  taken,  and  the  application  for  an  act  of  incorpora- 
tion, proceeds  thus :  ^  Know  ye,  therefore,  that  we,  considering  the 
premises,  and  being  willing  to  encourage  the  laudable  and  charitable 
design  of  spreading  Christian  knowledge  among  the  savages  of  our 
American  wilderness,  and,  also,  that  the  best  means  of  education  be 
established,  in  our  province  of  New  Hampshire,  for  the  benefit  of 
said  province,  do,  of  our  special  grace,"  &c.  Do  these  expressions 
bestow  on  New  Hampshire  any  exclusive  right  to  the  property  of 
the  college,  any  exclusive  interest  in  the  labors  of  the  professors? 
Or  do  they  merely  indicate  a  willingness  that  New  Hampshire  should 
enjoy  those  advantages  which  result  to  all  firom  the  establishment  of 
a  seminary  of  learning  in  the  neighborhood  ?  On  this  point  we  think 
it  impossible  to  entertain  a  serious  doubt.  The  words  themselves, 
imexplained  by  the  context,  indicate,  that  the  ^<  benefit  intended  for 
the  province  "  is  that  which  is  derived  firom  "  establishing  the  best 
means  of  education  therein ; "  that  is,  from  establishing  in  the  prov- 
ince Dartmouth  College,  as  constituted  by  the  charter.  But  if 
these  words,  considered  alone,  could  admit  of  doubt,  that 
•doubt  is  completely  removed  by  an  inspection  of  the  [•640] 
entire  instrument. 

The  particular  interests  of  New  Hampshire  never  entered  into  the 
mind  of  the  donors,  never  constituted  a  motive  for  their  donatiom- 
The  propagation  of  the  Christian  religion  among  the  savages,  and 
the  dissemination  of  useful  knowledge  among  the  youth  of  the 
country,  were  the  avowed  and  the  sole  objects  of  their  contributions. 
In  these.  New  Hampshire  would  participate ;  but  nothing  particular 
or  exclusive  was  intended  for  her.  Even  the  site  of  the  college  was 
selected,  not  for  the  sake  of  New  Hampshire,  but  because  it  was 
^most  subservient  to.  the  great  ends  in  view,"  and  because  liberal 
donations  of  land  were  offered  by  the  proprietors,  on  condition  that 
the  institution  should  be  there  established.  The  real  advantages 
from  the  location  of  the  college,  are,  perhaps,  not  less  considerable  to 
those  on  the  west,  than  to  those  on  the  east  side  of  Connecticut  River. 
The  clause  which  constitutes  the  incorporation,  and  expresses  the 
objects  for  which  it  was  made,  declares  those  objects  to  be  the  in- 
atruction  of  the  Indians,  "and  also  of  English  youth,  and  any  others." 
So  that  the  objects  of  the  contributors,  and  the  incorporating  act, 
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were  the  same ;  the  promotion  of  Christianity,  and  of  education  gener- 
ally, not  the  interests  of  New  Hampshire  particularly. 

From  this  review  of  the  charter,  it  appears,  that  Dartmouth  Col- 
lege is  an  eleemosynary  institution,  incorporated  for  the  purpose  of 
perpetuating  the  application  of  the  bounty  of  the  donors,  to  the 
specified  objects  of  that  bounty;  that  its  trustees  or  govem- 
[  •  641  ]  ors  •were  originally  named  by  the  founder,  and  invested 
with  the  power  of  perpetuating  themselves ;  that  they  are 
not  public  officers,  nor  is  it  a  dvil  institution,  participating  in  the 
administration  of  government;  but  a  charity  school,  or  a  seminary 
of  education,  incorporated  for  the  preservation  of  its  property,  and 
the  perpetual  application  of  that  property  to  the  objects  of  its  creation. 

Yet  a  question  remains  to  be  considered,  of  more  real  difficulty,  on 
which  more  doubt  has  been  entertained  than  on  all  that  have  been 
discussed.  The  founders  of  the  college,  at  least  those  whose  contri- 
butions were  in  money,  have  parted  with  the  property  bestowed  upon 
it,  and  their  representatives  have  no  interest  in  that  property.  The 
donors  of  land  are  equally  without  interest,  so  long  as  the  corporation 
shall  exist.  Could  they  be  found,  they  are  unaffected  by  any  altera- 
tion in  its  constitution,  and  probably  regardless  of  its  form,  or  even 
of  its  existence.  The  students  are  fluctuating,  and  no  individual 
among  our  youth  has  a  vested  interest  in  the  institution,  which  can 
be  asserted  in  a  court  of  justice.  Neither  the  founders  of  the  college, 
nor  the  youth  for  whose  benefit  it  was  founded,  complain  of  the  altera-  . 
tion  made  in  its  charter,  or  think  themselves  injured  by  it.  The  trus- 
tees alone  complain,  and  the  trustees  have  no  beneficial  interest  to  be 
protected.  Can  this  be  such  a  contract  as  the  constitution  intended 
to  withdraw  from  the  power  of  State  legislation  ?  Contracts,  the 
parties  to  which  have  a  vested  beneficial  interest,  and  those 
[  *  642  ]  only,  it  has  been  said,  are  the  objects  about  *  which  the  con- 
stitution is  solicitous,  and  to  which  its  protection  is  extended. 

The  court  has  bestowed  on  this  argument  the  most  deliberate  con- 
sideration, and  the  result  will  be  stated.  Dr.  Wheelock,  acting  for 
himself,  and  for  those  who,  at  his  solicitation,  had  made  contributions 
to  his  school,  applied  for  this  charter,  as  the  instrument  which  should 
enable  him  and  them  to  perpetuate  their  beneficent  intention.  It 
was  granted.  An  artificial,  immortal  being,  was  created  by  the  crown, 
.  capable  of  receiving  and  distributing  forever,  according  to  the  will  of 
the  donors,  the  donations  which  should  be  made  to  it.  On  this  being, 
the  contributions  which  had  been  collected  were  immediately  be- 
stowed. These  gifts  were  made,  not  indeed  to  make  a  profit  for  the 
donors  or  their  posterity,  but  for  something  in  their  opinion  of  ines- 
timable value ;  for  something  which  they  deemed  a  full  equivalent  for 
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the  money  with  which  it  was  purchased.  The  consideration  for  which 
they  stipulated,  is  the  perpetual  application  of  the  fund  to  its  object, 
in  the  mode  prescribed  by  themselves.  Their  descendants  may  take 
no  interest  in  the  preservation  of  this  consideration.  But  in  this  re- 
spect their  descendants  are  not  their  representatives.  They  are  re- 
j^esented  by  the  corpcaration.  The  corporation  is  the  assignee  of  their 
rights,  stands  in  their  place,  and  distributes  their  bounty,  as  they 
would  themselves  have  distributed  it,  had  they  been  immortal.  So 
with  respect  to  the  students  who  are  to  derive  learning  £rom  this 
source.  The  corporation  is  a  trustee  for  them  also.  Their 
potential  rights,  which,  taken  distributively,  are  *  impercepti-  [  *  643  ] 
ble,  amount,  collectively^  to  a  most  important  interest  These 
are,  in  the  aggregate,  to  be  exercised,  asserted,  and  protected,  by  the 
corporation.  They  were'  as  completely  out  of  the  donors,  at  the  in- 
stant of  their  being  vested  in  the  corporation,  and  as  incapable  of  being 
asserted  by  the  students,  as  at  present. 

According  to  the  theory  of  the  British  constitution,  their  parliament 
is  omnipotent  To  annul  corporate  rights  might  give  a  shock  to 
public  opinion,  which  that  government  has  chosen  to  avoid ;  but  its 
power  is  not  questioned.  Had  parliament,  immediately  after  the 
emanation  of  this  charter,  and  the  execution  of  those  conveyances 
which  followed  it,  annulled  the  instrument,  so  that  the  living  donors 
would  have  witnessed  the  disappointment  of  their  hopes,  the  perfidy 
of  the  transaction  would  have  been  universally  acknowledged.  Yet 
then,  as  now,  the  donors  would  have  had  no  interest  in  the  property ; 
then,  as  now,  those  who  might  be  students  would  have  had  no  rights 
to  be  violated ;  then,  as  now,  it  might  be  said,  that  the  trustees,  in 
whom  the  rights  of  all  were  combined,  possessed  no  private,  individual, 
beneficial  interest  in  the  property  confided  to  their  protection.  Yet  the 
contract  would  at  that  time  have  been  deemed  sacred  by  alL  What 
has  since  occurred  to  strip  it  of  its  inviolability?  Circumstances 
have  not  changed  it  In  reason,  in  justice,  and  in  law,  it  is  now 
what  it  was  in  1769. 

This  is  plainly  a  contract  to  which  the  donors,  the  trustees,  and  the 
crown,  (to  whose  rights  and  obligations  New  Hampshire 
succeeds,)  were  the  original  *  parties.  It  is  a  contract  made  [  *  644  ] 
on  a  valuable  consideration.  It  is  a  contract  for  the  security 
and  disposition  of  property.  It  is  a  contract,  on  the  faith  of  which, 
teal  and  personal  estate  has  been  conveyed  to  the  corporation.  It  is 
then  a  contract  within  the  letter  of  the  constitution,  and  within  its 
spirit  also,  unless  the  fact  that  the  property  is  invested  by  the  donors 
in  trustees,  for  the  promotion  of  religion  and  education,  for  the  benefit 
of  persons  who  are  perpetually  changing,  though  the  objects  remain 
VOL.  IV.  42 
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the  same,  shall  create  a  particiilar  exception,  taking  this  case  out  of 
the  prohibition  contained  in  the  constitution. 

It  is  more  than  possible  that  the  preservation  of  rights  of  thii 
description  was  not  particularly  in  the  view  of  the  firamers  of  the  con- 
stitution, when  the  clause  under  consideration  was  introduced  into 
that  instrument.  It  is  probable  that  interferences  of  more  frequent 
recurrence,  to  which  the  temptation  was  stronger,  and  of  which  the 
mischief  was  more  extensive,  constituted  the  great  motive  for  impos? 
ing  this  restriction  on  the  State  legislatures.  But  although  a  partic- 
ular and  a  rare  case  may  not,  in  itself,  be  of  sufficient  magnitude  to 
induce  a  rule,  yet  it  must  be  governed  by  the  rule,  when  established, 
imless  some  plain  and  strong  reason  for  excluding  it  can  be  given.  It 
is  not  enough  to  say,  that  this  particular  case  was  not  in  the  mind  of 
the  convention,  when  the  article  was  framed,  nor  of  the  American 
people,  when  it  was  adopted.  It  is  necessary  to  go  further,  and  to 
say  that,  had  this  particular  case  been  suggested,  the  language  would 
have  been  so  varied  as  to  exclude  it,  or  it  would  have  been 
[  *  645  ]  made  a  special  exception*  The  *  case  being  within  the 
words  of  the  rule,  must  be  within  its  operation  likewise, 
unless  there  be  something  in  the  literal  construction  so  obviously 
absurd  or  mischievous,  or  repugnant  to  the  general  spirit  of  the  instru- 
ment, as  to  justify  those  who  expound  the  constitution  in  making  it 
an  exception. 

On  what  safe  and  intelligible  ground  can  this  exception  stand. 
There  is  no  expression  in  the  constitution,  no  sentiment  delivered  by 
its  contemporaneous  expounders,  which  would  justify  us  in  making 
it  In  the  absence  of  all  authority  of  this  kind,  is  there,  in  the  nature 
and  reason  of  the  case  itself,  that  which  would  sustain  a  construction 
of  the  constitution,  not  warranted  by  its  words  ?  Are  contracts  of 
this  description  of  a  character  to  excite  so  littie  interest,  that  we  must 
exclude  them  from  the  provisions  of  the  constitution,  as  being  un- 
worthy of  the  attention  of  those  who  framed  the  instrument  ?  Or 
does  public  policy  so  imperiously  demand  their  remaining  exposed  to 
lej^slative  sdteration,  as  to  compel  us,  or  rather  permit  us  to  say, 
that  these  words,  which  were  introduced  to  give  stability  to  contracts, 
and  which,  in  their  plain  import,  comprehend  this  contract,  must  yet 
be  so  construed  as  to  exclude  it  ? 

Almost  all  eleemosynary  corporations,  those  which  are  created  for 
the  promotion  of  religion,  of  charity,  or  of  education,  are  of  the  same 
character.  The  law  of  this  case  is  the  law  of  all.  In  every  literary 
or  charitable  institution,  unless  the  objects  of  the  bounty  be  them- 
selves incorporated,  the  whole  legal  interest  is  in  trustees,  and  can  be 
asserted  only  by  them.    The  donors,  or  claimants  of  the  bounty, 
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if  •  they  can  appear  in  court  at  all,  can  appear  only  to  [  *  646  ] 
complain  of  the  trustees.  In  all  other  situations,  they  are 
identified  with,  and  personated  by,  the  trustees ;  and  their  rights  are 
to  be  defended  and  maintained  by  them.  Religion,  charity,  and  edu- 
cation, are,  in  the  law  of  England,  legatees  or  donees,  capable  of  re- 
ceiving bequests  or  donations  in  this  form.  They  appear  in  court, 
and  claim  or  defend  by  the  corporation.  Are  they  of  so  little  estima- 
tion in  the  United  States,  that  contracts  for  their  benefit  must  be 
excluded  firom  the  protection  of  words  which,  in  their  natural  import, 
include  them  ?  Or  do  such  contracts  so  necessarily  require  new  mod- 
elling, by  the  authority  of  the  legislature,  that  the  ordinary  rules  of 
construction  must  be  disregarded  in  order  to  leave  them  exposed  to 
legislative  alteration  ? 

All  feel  that  these  objects  are  not  deemed  unimportant  in  the  United 
States.  The  interest  which  this  case  has  excited,  proves  that  they 
are  not.  The  firamers  of  the  constitution  did  not  deem  them  unworthy 
of  its  care  and  protection.  They  have,  though  in  a  different  mode, 
manifested  their  respect  for  science,  by  reserving  to  the  government 
of  the  Union  the  power  "  to  promote  the  progress  of  science  and  use- 
ful arts,  by  securing,  for  limited  times,  to  authors  and  inventors,  the! 
exclusive  right  to  their  respective  writings  and  discoveries."  They 
have,  BO  far,  withdrawn  science  and  the  useful  arts,  firom  the  action 
of  the  State  governments.  Why,  then,  should  they  be  supposed  re- 
gardless of  contracts  made  for  the  advancement  of  literature,  as  to 
intend  to  exclude  them  firom  provisions,  made  for  the  security 
*  of  ordinary  contracts  between  man  and  man  ?  No  reason  [  *  647  ] 
for  making  this  supposition  is  perceived. 

If  the  insignificance  of  the  object  does  not  require  that  we  should 
exclude  contracts  respecting  it  from  the  protection  of  the  constitu- 
tion, neither,  as  we  conceive,  is  the  policy  of  leaving  them  subject  to 
legislative  alteration,  so  apparent  as  to  require  a  forced  construction 
of  that  instrument  in  order  to  effect  it  These  eleemosynary  insti- 
tutions do  not  fill  the  place  which  would  otherwise  be  occupied  by 
government,  but  that  which  would  otherwise  remain  vacant.  They 
are  complete  acquisitions  to  literature.  They  are  donations  to  edu- 
cation ;  donations,  which  any  government  must  be  disposed  rathei^ 
to  encourage  than  to  discountenance.  It  requires  no  very  critical 
ex€Lmination  of  the  human  mind,  to  enable  us  to  determine,  that  one 
great  inducement  to  these  giffas  is  the  conviction  felt  by  the  giver, 
that  the  disposition  he  makes  of  them  is  immutable.  It  is  probable, 
that  no  man  ever  was,  and  that  no  man  ever  will  be,  the  founder  of  a 
college,  believing  at  the  time,  that  an  act  of  incorporation  consitutes 
no  security  for  the  institution ;  believing,  that  it  is  inmiediately  to  be 


49«"       SUPREME  CX)URT  OF  THE  UNITED  STATES. 

Tnutees  of  Dartmouth  College  v.  Woodward.    4  W. 

deemed  a  public  institation,  whose  funds  are  to  be  governed  and 
applied,  not  by  the  will  of  the  donor,  but  by  the  will  of  the  legialatoie. 
All  such  gifts  are  made  in  the  pleasing,  perhaps  delusive  hope,  that 
the  charity  will  flow  forever  in  the  channel  which  the  givers  have 
marked  out  for  it  If  every  man  finds  in  his  own  bosom  strong 
evidence  of  the  universality  of  this  sentiment,  there  can  be  but  litUa 

reason  to  imagine  that  the  firamers  of  our  constitution  woe 
[  *  648  ]  *  strangers  to  it,  and  that,  feeling  the  necessity  and  policy  of. 

giving  permanence  and  security  to  contracts,  of  withdraw- 
ing them  from  the  influence  of  legislative  bodies,  whose  fluctuating 
policy  and  repeated  interferences  produced  the  most  perplexing  and 
injurious  embarrassments,  they  still  deemed  it  necessary  to  leave 
these  contracts  subject  to  those  interferences.  The  motives  for  such 
an  exception  must  be  very  powerful,  to  justify  the  construction  which 
makes  it. 

The  motives  suggested  at  the  bar,  grow  out  of  the  original  appoint* 
ment  of  the  trustees,  which  is  supposed  to  have  been  in  a  spirit  hostile 
to  the  genius  of  our  government,  and  the  presumption,  that,  if  allowed 
to  continue  themselves,  they  now  are,  and  must  remain  forever,  what 
they  originally  were.  Henee  is  inferred  the  necessity  of  applying  to 
this  corporation,  and  to  other  similar  corporations,  the  correcting  and 
improving  hand  of  the  legislature. 

It  has  been  urged  repeatedly,  and  certainly  with  a  degree  of  earnest- 
ness which  attracted  attention,  that  the  trustees,  deriving  their  power 
from  a  regal  source,  must,  necessarily,  partake  of  the  spirit  of  their 
origin ;  and  that  their  first  principles,  unimproved  by  that  resplendent 
light  which  has  been  shed  around  them,  must  continue  to  govern  the 
coUege,  and  to  guide  the  students.  Before  we  inquire  into  the  influ- 
ence which  this  argument  ought  to  have  on  the  constitutional  ques- 
tion, it  may  not  be  amiss  to  examine  the  fact  on  which  it  rests.  The 
first  trustees  were  undoubtedly  named  in  the  charter  by  the  crown ; 

but  at  whose  suggestion  were  they  named?  By  whom  were 
[  •  649  ]  they  •  selected  ?     The  charter  informs  us.    Dr.  Wheelock 

had  represented,  <*  that,  for  many  weighty  reasons,  it  would 
be  expedient,  that  the  gentlemen  whom  he  had  already  nominated, 
in  his  last  will,  to  be  trustees  in  America,  should  be  of  the  corporation 
now  proposed."  When,  afterwards,  the  trustees  are  named  in  the 
charter,  can  it  be  doubted  that  the  persons  mentioned  by  Dr.  Whee- 
lock, in  his  will,  were  appointed  ?  Some  were  probably  added  by  the 
crown,  with  the  approbation  of  Dr.  Wheelock.  Among  these  is  the 
doctor  himself.  If  any  others  were  appointed  at  the  instance  of  the 
crown,  they  are  the  governor,  three  members  of  the  council,  and  the 
speaker  of  the  house  of  representatives,  of  the  colony  of  New  Hamp- 
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shire.  The  stations  filled  by  these  persons  ought  to  rescue  them  from 
any  other  imputation  than  too  great  a  dependence  on  the  crown.  If, 
in  the  Revolution  that  followed,  they  acted  under  the  influence  of  this 
sentiment,  they  must  have  ceased  to  be  trustees ;  if  they  took  part 
with  their  countrymen,  the  imputation  which  suspicion  might  excite, 
would  no  longer  attach  to  them.  The  original  trustees,  then,  or 
most  of  them,  were  named  by  Dr.  Wheelock,  and  those  who  were 
added  to  his  nomination,  most  probably  with  his  approbation,  were 
among  the  most  eminent  and  respectable  individuals  in  New  Hamp- 
shire. 

The  only  evidence  which  we  possess  of  the  character  of  Dr. 
Wheelock,  is  furnished  by  this  charter.  The  judicious  means  em- 
ployed for  the  accomplishment  of  his  object,  and  the  success  which 
attended  his  endeavors,  would  lead  to  the  opinion,  that  he 
united  a  sound  understanding  to  that  humanity  and  *  benev-  [  *  650  ] 
olence  which  suggested  his  undertaking.  It  surely  cannot 
be  assumed,  that  his  trustees  were  selected  without  judgment  With 
as  little  probability  can  it  be  assumed,  that,  while  the  light  of  science 
and  of  liberal  principles  pervades  the  whole  community,  these  orig- 
inally benighted  trustees  remain  in  utter  darkness,  incapable  of  par- 
ticipating in  the  general  improvement;  that,  while  the  human  race 
is  rapidly  advancing,  they  are  stationary.  Reasoning  d  priorij  we 
should  believe  that  learned  and  intelligent  men,  selected  by  its  patrons 
for  the  government  of  a  literary  institution,  would  select  learned  and 
intelligent  men  for  their  successors ;  men  as  well  fitted  for  the  govern- 
ment of  a  college  as  those  who  might  be  chosen  by  other  means. 
Bhould  this  reasoning  ever  prove  erroneous  in  a  particular  case,  pub- 
lic opinion,  as  has  been  stated  at  the  bar,  would  correct  the  institu- 
tion. The  mere  possibility  of  the  contrary  would  not  justify  a 
construction  of  the  constitution,  which  should  exclude  these  con- 
tracts from  the  protection  of  a  provision  whose  terms  comprehend 
them. 

The  opinion  of  the  court,  after  mature  deliberation,  is,  that  this  is 
a  contract,  the  obligation  of  which  cannot  be  impaired,  without 
violating  the  constitution  of  the  United  States.  This  opinion  appears 
to  us  to  be  equally  supported  by  reason,  and  by  the  former  decisions 
of  this  court 

2.  We  next  proceed  to  the  inquiry,  whether  its  obligation  has  been 
impaired  by  those  acts  of  the  legislature  of  New  Hampshire,  to  which 
the  special  verdict  refers. 

•From  the  review  of  this  charter,  which  has  been  taken,  [  •GSl  ] 
it  appears  that  the  whole  power  of  governing  the  college, 
of  appointing  and  removing  tutors,  of  fixing  their  salaries,  of  directing 

42* 
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the  course  of  study  to  be  pursued  by  the  students,  and  of  filling  up 
vacancies  created  in  their  own.  body,  was  vested  in  the  trustees. 
On  the  part  of  the  crown,  it  was  expressly  stipulated  that  this 
corporation,  thus  constituted,  should  continue  forever;  and  that  the 
number  of  trustees  should  forever  consist  of  twelve,  and  no  more.' 
By  this  contract,  the  crown  was  bound,  and  could  have  made  no 
violent  alteration  in  its  essential  terms,  without  impairing  its  obli- 
gation. • 

By  the  Revolution,  the  duties  as  well  as  the  powers  of  government 
devolved  on  the  people  of  New  Hampshire.  It  is  admitted,  that 
among  the  latter  was  comprehended  the  transcendent  power  of  par- 
liament, as  well  as  that  of  the  executive'  department  It  is  too  dear 
to  require  the  support  of  argument,  that  all  contracts  and  rights, 
respecting  property,  remained  unchanged  by  the  Revolution.  The 
obligations,  then,  which  were  created  by  the  charter  to  Dartmouth 
College,  were  the  same  in  the  new  that  they  had  been  in  the  old 
government  The  power  of  the  government  was  also  the  same.  A 
repeal  of  this  charter  at  any  time  prior  to  the  adoption  of  the  present 
constitution  of  the  United  States,  would  have  been  an  extraordinary 
and  unprecedented  act  of  power,  but  one  which  could  have  been 
contested  only  by  the  restrictions  upon  the  legislature,  to  be  found  in 
the  constitution  of  the  State.  But  the  constitution  of  the 
[  *652  ]  United  States  has  imposed  this  additional  *  limitation,  that 
the  legislature  of  a  State  shall  pass  no  act  "  impairing  the 
obligation  of  contracts." 

It  has  been  abready  stated,  that  the  act  <<to  amend  the  charter, 
and  enlarge  and  improve  the  corporation  of  Dartmouth  College," 
increases  the  number  of  trustees  to  twenty-one,  gives  the  appoint- 
ment of  the  additional  members  to  the  executive  of  the  State,  and 
creates  a  board  of  overseers,  to  consist  of  twenty-five  persons,  of 
whom  twenty-one  are  also  appointed  by  the  executive  of  New  Hamp- 
shire, who  have  power  to  inspect  and  control  the  most  important 
acts  of  the  trustees. 

On  the  effect  of  this  law,  two  opinions  cannot  be  entertained. 
Between  acting  directly,  and  acting  through  the  agency  of  trustees 
and  overseers,  no  essential  difference  is  perceived.  The  whole  power 
of  governing  the  college  is  transferred  from  trustees,  appointed  accord- 
ing to  the  will  of  the  founder,  expressed  in  the  charter,  to  the  executive 
of  New  Hampshire.  The  management  and  application  of  the  funds 
of  this  eleemosynary  institution,  which  are  placed  by  the  donors  in  the 
hands  of  trustees  named  in  the  charter,  and  empowered  to  perpetuate 
themselves,  are  placed  by  this  act  under  the  control  of  the  government 
of  the  State.     The  will  of  the  State  is  substituted  for  the  will  of  the 
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donora,  in  every  essential  operation  of  the  college.  This  is  not  an 
inimateiial  change.  The  founders  of  the  college  contracted,  not 
merely  for  the  perpetual  application  of  the  funds  wUch  they  gave,  to 
the  objects  for  wUch  those  funds  were  given ;  they  contracted  also, 
to  secure  that  application  by  the  constitution  of  the  corpo- 
ration. *  They  contracted  for  a  system,  which  shouldi  as  [  *  653  ] 
far  as  human  foresight  can  provide,  retain  forever  the  gov- 
ernment of  the  literary  institution  they  had  formed,  in  the  hands  of 
persons  approved  by  themselves.  This  system  is  totally  changed. 
The  charter  of  1769  exists  no  longer.  It  is  reorganixed ;  and  reor- 
ganized in  such  a  manner,  as  to  convert  a  literary  institution,  moulded 
according  to  the  will  of  its  founders,  and  placed  under  the  control  of 
private  Hterary  men,  into  a  machine  entirely  subservient  to  the  will 
of  government.  This  may  be  for  the  advantage  of  this  college  in 
particular,  and  may  be  for  the  advantage  of  literature  in  general ; 
but  it  is  not  according  to  the  will  of  the  donors,  and  is  subversive  of 
that  contract,  on  the  faith  of  which  their  property  was  given. 

In  the  view  which  has  been  taken  of  this  interesting  case,  the  court 
has  confined  itself  to  the  rights  possessed  by  the  trustees,  as  the 
assignees  and  representatives  of  the  donors  and  founders,  for  the 
benefit  of  religion  and  literature.  Yet  it  is  not  clear,  that  the  trustees 
ought  to  be  considered  as  destitute  of  such  beneficial  interest  in  them- 
selves, as  the  law  may  respect.  In  addition  to  their  being  the  legal 
owners  of  the  property,  and  to  their  having  a  fireehold  right  in  the 
powers  confided  to  them,  the  charter  itself  countenances  the  idea 
that  trustees  may  also  be  tutors,  with  salaries.  The  first  president 
was  one  of  the  original  trustees ;  and  the  charter  provides,  that  in 
case  of  vacancy  in  that  office,  ^<  the  senior  professor  or  tutor,  being 
one  of  the  trustees,  shall  exercise  the  office  of  president, 
until  the  trustees  shall  make  choice  *  of,  and  appoint  a  [  *  654  ] 
president"  According  to  the  tenor  of  the  charter,  tiien,  the 
trustees  might,  without  impropriety,  appoint  a  president  and  other 
professors  from  their  own  body.  This  is  a  power  not  entirely  uncon- 
nected with  an  interest.  Even  if  the  proposition  of  the  counsel  for 
the  defendant  were  sustained ;  if  it  were  admitted,  that  those  con« 
tmcts  only  are  protected  by  the  constitution,  a  beneficial  interest  in 
which  is  vested  in  the  party  who  appears  in  court  to  assert  that 
interest;  yet  it  is  by  no  means  clear,  that  the  Trustees  of  Dartmouth 
College  have  no  beneficial  interest  in  themselves. 

But  the  court  has  deemed  it  unnecessary  to  investigate  this  partic- 
ular point,  being  of  opinion,  on  general  principles,  that  in  these 
private  eleemosynary  institutions,  ^e  body  corporate,  as  possessing 
the  whole  legal  and  equitable  iaterest,  and  completely  representing 
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the  donors,  for  the  purpose  of  executing  the  tnist,  has  rights  which 
are  protected  by  the  constitution. 

It  results  from  this  opinion,  that  the  acts  of  the  legislature  of  New 
Hampshire,  which  are  stated  in  the  special  verdict  found  in  tiiis 
cause,  are  repugnant  to  the  constitution  of  the  United  States ;  and 
that  the  judgment  on  this  special  verdict  ought  to  have  been  for  the 
plaintifrs.  The  judgment  of  the  state  court  must,  therefore,  be 
reversed. 

Washington,  J.  This  cause  turns  upon  the  validity  of  certain 
laws  of  the  State  of  New  Hampshire,  which  have  been  stated  in  the 
case,  and  which,  it  is  contended  by  the  counsel  for  the  plain- 
[  *  655  ]  tifis  *in  error,  are  void,  being  repugnant  to  the  constitution 
of  that  State,  and  also  to  the  constitution  of  the  United 
States.  Whether  the  first  objection  to  these  laws  be  well  founded 
or  not,  is  a  question  with  which  this  court,  in  this  case,  has  nolMng 
to  do,  because  it  has  no  jurisdiction,  as  an  appellate  court,  over  the 
decisions  of  a  state  court,  except  in  cases  where  is  drawn  in  question 
the  validity  of  a  treaty,  or  statute  of,  or  an  authprity  exercised  under, 
the  United  States,  and  the  decision  is  against  their  validity ;  or  where 
is  drawn  in  question  the  validity  of  a  statute  of,  or  an  authority 
exercised  under,  any  state,  on  the  ground  of  their  being  repugnant  to 
the  constitution,  treaties,  or  laws  of  the  United  States,  and  the 
decision  is  in  favor  of  their  validity ;  or  where  is  drawn  in  question 
the  construction  of  any  clause  of  the  constitution,  or  of  a  treaty,  or 
statute  of,  or  commission  held  under,  the  United  States,  and  the 
decision  is  against  the  title,  right,  privilege,  or  exemption  specially 
set  up  or  claimed  by  either  party,  under  such  clause  of  the  said  con* 
stitution,  treaty,  statute,  or  commission. 

The  clause  in  the  constitution  of  the  United  States  which  was 
drawn  in  question  in  the  court  firom  whence  this  transcript  has  been 
sent,  is  that  part  of  the  10th  section  of  the  first  article,  which  declares, 
that  <'  no  State  shall  pass  any  bill  of  attainder,  ex  post  facto  law,  or  any 
law  impairing  the  obligation  of  contracts."  The  decision  of  the  state 
court  is  against  the  title  specially  claimed  by  the  plaintiffs  in  error, 
under  the  above  clause,  because  they  contend,  that  the  laws 
[  *  656  ]  of  New  Hampshire,  above  referred  to,  *  impair  the  obliga- 
tion of  a  contract,  and  are  consequentiy,  repugnant  to  the 
above  clause  of  the  constitution  of  the  United  States,  and  void. 

There  are,  then,  two  questions  for  this  court  to  decide :  — 

1.  Is  the  charter  granted  to  Dartmouth  College,  on  the  13th  of 
December,  1769,  to  be  considered  as  a  contract?  .K  it  be,  then, 
2.  Do  the  laws  in  question  impair  its  obligation  ? 
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1.  What  is  a  contract?  It  may  be  defined  to  be  a  transaction 
between  two  or  more  persons,  in  which  each  party  comes  mider  an 
obligation  to  the  other,  and  esu^h  reciprocally  acquires  a  right  to 
whatever  is  promised  by  the  other ;  Powell  on  Contr.  6.  Under  this 
definition,  says  Mr.  Powell,  it  is  obvious,  that  every  feoffinent,  gift, 
grant,  agreement,  promise,  &c.,  may  be  included,  because  in  all  there 
18  a  mutual  consent  of  the  minds  of  the  parties  concerned  in  them, 
upon  an  agreement  between  them,  respecting  some  property  or  right 
that  is  the  object  of  the  stipulation.  He  adds,  that  the  ingredients 
requisite  to  form  a  contract,  are  parties,  consent,  and  an  obligation  to 
be  createcf  or  dissolved ;  these  must  all  concur,  because  the  regular 
effect  of  all  contracts  is  on  one  side  to  acquire,  and  on  the  other  to 
part  with,  some  property  or  rights ;  or  to  abridge,  or  to  restrain 
natural  liberty,  by  binding  the  parties  to  do,  or  restraining  them  from 
doing,  something  which  before  they  might  have  done,  or  omitted.  If 
a  doubt  could  exist  that  a  grant  is  a  contract,  the  point  was  decided 
in  the  case  of  Fletcher  v.  Peck,  6  C.  87,  in  which  it  was 
*  laid  down,  that  a  contract  is  either  executory  or  executed ;  [  *  657  ] 
by  the  former,  a  party,  binds  himself  to  do  or  not  to  do  a 
particular  thing ;  the  latter  is  one  in  which  the  object  of  the  contract 
is  performed,  and  tiiis  differs  in  nothing  from  a  grant;  but  whether 
executed  or  executory,  they  both  contain  obligations  binding  on  the 
parties,  and  both  are  equally  within  the  provisions  of  the  constitution 
of  the  United  States,  which  forbids  the  State  governments  to  pass 
laws  impairing  the  obligation  of  contracts. 

If  then,  a  grant  be  a  contract,  within  the  meaning  of  the  constitu- 
tion  of  the  United  States,  the  next  inquiry  is,  whether  the  creation 
of  a  corporation  by  charter,  be  such  a  grant  as  includes  an  obligation 
of  the  nature  of  a  contract,  which  no  state  legislature  can  pass  laws 
to  impair  ? 

A  corporation  is  defined  by  Mr.  Justice  Blackstone,  2  BL  Com.  37^ 
to  be  a  firanchise.  "  It  is,'*  says  he,  "  a  franchise  for  a  number  of  per^ 
sons,  to  be  incorporated  and  exist  as  a  body  politic,  with  a  power  to 
maintain  perpetual  succession,  and  to  do  corporate  acts,  and  each  indi- 
vidual of  such  corporation  is  also  said  to  have  a  franchise,  or  freedom.'' 
This  franchise,  Uke  other  franchises^  is  an  incorporeal  hereditament, 
issuing  out  of  something  real  or  personal,  or  concerning  or  annexed 
to,  and  exercisable  within  a  thing  corporate.  To  this  grant,  or  this 
franchise,  the  parties  are,  the  king,  and  the  persons  for  whose  benefit 
it  is  created,  or  trustees  for  them.  The  assent  of  both  is 
necessary.  •  The  subjects  of  the  grant  are  not  only  privi-  [  •GSS  ] 
leges  and  immunities,  but  property,  or  which  is  the  same 
thing)  a  capacity  to  acquire  and  to  hold  property  in  perpetuity.    Cer- 
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tain  obligations  are  created,  binding  both  on  the  grantor  and  the 
grantees.  On  the  part  of  the  former^  it  amounts  to  an  extinguish* 
ment  of  the  king's  prerogative  to  bestow  the  same  identical  franchise 
on  another  corporate  body,  because  it  would  prejudice  his  prior 
grant ;  2  BL  Com.  37.  It  implies,  therefore,  a  contract  not  to  reassert 
the  right  to  grant  the  franchise  to  another,  or  to  impair  it  There  is 
also  an  implied  contract,  that  the  founder  of  a  j^vate  charity,  or  his 
heirs,  or  other  persons  appointed  by  him  for  that  purpose,  shall  have 
the  right  to  visit,  and  to  govern  the  corporation,  of  which  he  is  the 
acknowledged  founder  and  patron,  and  also,  that  in  case^of  its  dis* 
solution,  the  reversionary  right  of  the  founder  to  the  property,  with 
which  he  had  endowed  it,  should  be  preserved  inviolate. 

The  rights  acquired  by  the  other  contracting  party  are,  those  of 
having  perpetual  succession,  of  suing  and  being  sued,  of  purchasing 
lands  for  the  benefit  of  themselves  and  their  successors,  and  of  hav- 
ing a  common  seal,  and  of  making  by-laws.  The  obligation  imposed 
upon  them,  and  which  forms  the  consideration  of  the  grant,  is  that 
of  acting  up  to  the  end  or  design  for  which  they  were  created  by 
their  founder.  Mr.  Justice  Buller,  in  the  case  of  the  King  v.  Pass- 
more,  3  T.  B.  246,  says,  that  the  grant  of  incorporation  is  a  compact 
between  the  crown  and  a  number  of  persons,  the  latter 
[  *  659  ]  of  whom  undertake,  in  consideration  *  of  the  privileges 
bestowed,  to  exert  themselves  for  the  good  government  of 
the  place.  K  they  fail  to  perform  their  part  of  it,  there  is  an  end  of 
the  compact  The  charter  of  a  corporation,  says  Mr.  Justice  Black- 
stone,  BL  Com.  484,  may  be  forfeited  through  negligence,  or  abuse 
of  its  franchises,  in  which  case  the  law  judges,  that  the  body  politic 
has  broken  the  condition  upon  which  it  was  incorporated,  and  there- 
upon the  corporation  is  void. 

It  appears  to  me,  upon  the  whole,  that  these  principles  and  author- 
ities prove,  incontrovertibly,  that  a  charter  of  incorporation  is  a 
contract 

2.  The  next  question  is,  do  the  acts  of  the  legislature  of  New 
Hampshire,  of  the  27th  of  June,  and  18th  and  26th  of  December, 
1816,  impair  this  contract,  within  the  true  intent  and  meaning  of  the 
constitution  of  the  United  States  ? 

Previous  to  the  examination  of  this  question,  it  will  be  proper 
dearly  to  mark  the  distinction  between  the  different  kinds  of  lay 
^ggf^gttte  corporations,  in  order  to  prevent  any  implied  decision  by 
this  court,  of  any  other  case  than  the  one  immediately  before  it 

We  are  informed,  by  the  case  of  Philips  v.  Bury,  1  Ld.  Raym.  5 
S.  C.  2  T.  R.  346,  which  contains  all  the  doctrine  of  corporations 
connected  with  this  point,  that  there  are  two  kinds  of  corporations 
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aggiegate,  namely,  such  as  are  for  public  government,  and  such  as  are 
for  private  charity.  The  first  are  those  for  the  government  of  a  town, 
eity,  or  the  like;  and,  being  for  public  advantage,  are 
•to  be  governed  according  to  the  law  of  the  land.  The  [  *  660  J 
validity  and  justice  of  their  private  laws  and  constitutions 
are  examinable  in  the  king's  courts.  Of  these  there  are  no  particular 
founders,  and  consequently  no  particular  visitor.  There  are  no  patrons 
of  these  corporations.  But  private  and  particular  corporations  for 
charity,  founded  and  endowed  by  private  persons,  are  subject  to  the 
private  government  of  those  who  erect  them,  and  are  to  be  visited  by 
them  or  their  heirs,  or  such  other  persons  as  they  may  appoint.  The 
only  rules  for  the  government  of  these  private  corporations,  are  the 
laws  and  constitutions  assigned  by  the  founder.  This  right  of 
government  and  visitation  arises  from  the  property  which  the  founder 
had  in  the  lands  assigned  to  support  the  charity ;  and,  as  he  is  the 
author  of  the  charity,  the  law  invests  him  with  the  necessary  power 
of  inspecting  and  regulating  it.  The  authorities  aie  fuU  to  prove, 
that  a  college  is  a  private  charity,  as  well  as  a  hospital ;  and  that 
there  is,  in  reality,  no  difference  between  them,  except  in  degree ;  but 
they  are  within  the  same  reason,  and  both  eleemosynary. 

These  corporations,  civil  and  eleemosynary,  which  differ  firom  each 
other  so  especially  in  their  natore  and  constitution,  may  very  well 
differ  in  matters  which  concern  their  rights  and  privileges,  and  their 
existence  and  subjection  to  public  control.  The  one  is  the  mere 
creature  of  public  institution,  created  exdusively  for  the  public 
advantage,  without  other  endowments  than  such  as  the  king  or 
government  may  bestow  upon  it,  and  having  no  other  founder  or 
visitor  than  the  king  or  government,  the  fundator  incipiens. 
•  The  validity  and  justice  of  its  laws  and  constitution  are  [  *  661  ] 
examinable  by  the  courts  having  jurisdiction  over  them; 
and  they  are  subject  to  the  general  law  of  the  land.  It  would  seem 
reasonable,  that  such  a  corporation  may  be  controlled,  and  its  con- 
stitution altered  and  amended  by  the  government,  in  such  manner  as 
the  public  interest  may  require.  Such  legislative  interferences  cannot 
be  said  to  impair  the  contract  by  which  the  corporation  was  formed, 
because  there  is  in  reality  but  one  party  to  it,  the  trustees  or  gov- 
ernors of  the  corporation  being  merely  the  trustees  for  the  public, 
the  cestui  que  trust  of  the  foundation.  These  trustees  or  governors 
have  no  interest,  no  privileges,  or  immunities,  which  are  violated  by 
such  interference,  and  can  have  no  more  right  to  complain  of  them, 
than  an  ordinary  trustee,  who  is  called  upon  in  a  court  of  equity  to 
execute  the  trust.  They  accepted  the  charter  for  the  pubUc  benefit 
alone,  and  there  would  seem  to  be  no  reason  why  the  governmehti 
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under  proper  limitations,  should  not  alter  or  modify  such  a  grant  at 
pleasure.  But  the  case  of  a  private  corporation  is  entirely  diflferent. 
That  is  the  creature  of  private  benefaction  for  a  charity  or  private 
purpose.  It  is  endowed  and  founded  by  private  persons,  and  subject 
to  their  control,  laws,  and  visitation,  and  not  to  the  general  control 
of  the  government ;  and  all  these  powers,  rights,  and  privileges,  flow 
from  the  property  of  the  founder  in  the  funds  assigned  for  the  sup- 
port of  the  charity.  Although  the  king,  by  the  grant  of  the  charter, 
•is  in  some  sense  the  founder  of  all  eleemosynary  corporations, 
because  without  his  grant  they  cannot  exist;  yet  the  patron  or  en- 
dower  is  the  perficient  founder,  to  whom  belongs,  as  of 
[  •  662  ]  •right,  all  the  powers  and  privilege,  which  have  been  de- 
scribed. With  such  a  corporation,  it  is  not  competent  for 
the  legislature  to  interfere.  It  is  a  franchise,  or  incorporeal  heredita- 
ment, founded  upon  private  property,  devoted  by  its  patron  to  a 
private  charity  of  a  peculiar  kind,  the  offspring  of  his  own  will  and 
pleasure,  to  be  managed  and  visited  by  persons  of  his  own  app<»nt- 
ment,  according  to  such  laws  and  regulations  as  he,  or  the  persons  so 
selected,  may  ordain. 

It  has  been  shown  that  the  charter  is  a  contract  on  the  part  of 
the  government,  that  the  property  with  which  the  charity  is  endowed 
shall  be  forever  vested  in  a  certain  number  of  persons,  and  their 
successors,  to  subserve  the  particular  purposes  designated  by  the 
founder,  and  to  be  managed  in  a  particular  way.  If  a  law  increases 
or  diminishes  the  number  of  the  trustees,  they  are  not  the  persons 
which  the  grantor  agreed  should  be  the  managers  of  the  fund.  If  it 
appropriate  the  fund  intended  for  the  support  of  a  particular  charity 
to  that  of  some  other  charity,  or  to  an  entirely  different  charity,  the 
grant  is  in  effect  set  aside,  and  a  new  contract  substituted  in  its 
place ;  thus  disappointing  completely  the  intentions  of  the  founder, 
by  changing  the  objects  of  his  boimty.  And  can  it  be  seriously  con- 
tended, that  a  law,  which  changes  so  materiaUy  the  terms  of  a 
contract,  does  not  impair  it  ?  In  short,  does  not  every  alteration  of 
a  contract,  however  unimportant,  even  thou^  it  be  manifestly  for  the 
interest  of  the  party  objecting  to  it,  impair  its  obligation  ?  If  the 
assent  of  aJl  the  parties  to  be  bormd  by  a  contract  be  of  its 
[  •663  ]  essence,  how  •is  it  possible  that  a  new  contract,  substituted 
for,  or  engrafted  on  another,  without  such  assent,  should  not 
violate  the  old  charter  ? 

This  course  of  reasoning,  which  appears  to  be  perfectly  manifest, 
is  not  without  authority  to  support  it.  Mr.  Justice  Blackstone  lays 
it  down,  2  Bl.  Com.  37,  that  the  same  identical  franchise,  that  has 
been  before  granted  to  one,  cannot  be  bestowed  on  another;  and  the 
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reason  assigned  is,  that  it  would  prejudice  the  former  grant.  In  tiie 
Sang  V.  Passmore,  3  T.  R.  246,  Lord  Kenyon  says,. that  an  existing 
corporation  cannot  have  another  charter  obtruded  upon  it  by  the 
crown.  It  may  reject  it,  or  accept  the  whole,  or  any  part  of  the  new 
charter.  The  reason  is  obvious.  A  charter  is  a  contract,  to  the 
validity  of  which  the  consent  of  both  parties  is  essential,  and,  there- 
fore, it  cannot  be  altered  or  added  to  without  such  consent. 

But  the  case  of  Teirett  v.  Taylor,  9  C.  43,  fully  supports  the  dis- 
tinction above  stated,  between  civil  and  private  corporations,  and  is 
entirely  in  point  It  was  decided,  in  that  case,  that  a  private  cor- 
poration, created  by  the  legislature,  may  lose  its  franchises  by  mis- 
user, or  nonuser,  and  may  be  resumed  by  the  government  under  a 
judicial  judgment  of  forfeiture.  In  respect  to  public  corporations, 
which  exist  only  for  public  purposes,  such  as  towns,  cities,  &c.,  the 
legislature  may,  under  proper  limitations,  change,  modify,  enlarge, 
or  restrain  them,  securing,  however,  the  property  for  the  use  of  those 
for  whom,  and  at  whose  expense,  it  was  purchased.  But  it 
is  denied,  that  it  has  power  to  repeal  *  statutes  creating  [  *  664  ] 
private  corporations,  or  confirming  to  them  property  ahready 
acquired  under  the  faith  of  previous  laws ;  and  that  it  can,  by  such 
repeal,  vest  the  property  of  such  corporations  in  the  State,  or  dispose 
of  the  same  to  such  purposes  as  it  may  please,  without  the  consent 
or  default  of  the  corporators.  Such  a  law,  it  is  declared,  would  be 
repugnant  both  'to  the  spirit  and  the  letter  of  the  constitution  of  the 
United  States. 

If  these  principles  before  laid  down  be  correct,  it  cannot  be  denied 
that  the  obligations  of  the  charter  to  Dartmouth  College,  are  impaired 
by  the  laws  under  consideration.  The  name  of  the  corporation,  its 
constitution  and  government,  and  the  objects  of  the  founder  and  of 
the  grantor  of  the  charter,  are  totally  changed.  By  the  charter,  the 
property  of  this  founder  was  vested  in  twelve  trustees,  and  no  more, 
to  be  disposed  of  by  them,  or  a  majority,  for  the  support  of  a  college, 
for  the  education  and  instruction  of  the  Indians,  and  also  of  English 
youth,  and  others.  Under  the  late  acts,  the  trustees  and  visitors  are 
different;  and  the  property  and  franchises  of  the  college  are  trans- 
ferred to  different  and  new  uses,  not  contemplated  by  the  founder. 
In  short,  it  is  most  obvious  that  the  effect  of  these  laws  is  to  abolish 
the  old  corporation,  and.  to  create  a  new  one  in  its  stead.  The  laws 
of  Virginia,  referred  to  in  the  case  of  Terrett  v.  Taylor,  authorized 
the  overseers  of  the  poor  to  sell  the  glebes  belonging  to  the  Protestant 
Episcopal  Church,  and  to  appropriate  the  proceeds  to  other  uses. 
The  laws  in  question  devest  the  Trustees  of  Dartmouth  * 
College  of  the  property  vested  in  them  *  by  the  founder,  and  [  *  665  ] 
VOL.  IV.  43 
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vest  it  in  other  trastees,  for  the  support  of  a  different  institution, 
called  Dartmouth  University.  In  what  respects  do  they  differ? 
Would  the  difference  h^ve  been  greater  in  principle,  if  the  law  had 
appropriated  the  funds  of  the  college  to  the  making  of  turnpike  roads, 
or  to  any  other  purpose  of  a  public  nature  ?  In  all  respects  in  which 
the  contract  has  been  altered  without  the  assent  of  the  corporation, 
its  obligations  have  been  impaired ;  and  the  degree  can  make  no  dif- 
ference in  the  construction  of  the  above  provision  of  the  constitution. 

It  has  been  insisted,  in  the  argument  at  the  bar,  that  Dartmouth 
College  was  a  mere  civil  corporation,  created  for  a  public  purpose, 
the  public  being  deeply  interested  in  the  education  of  its  youth ;  and 
that,  consequently,  the  charter  was  as  much  under  the  control  of  the 
government  of  New  Hampshire,  as  if  the  corporation  had  concerned 
the  government  of  a  town  or  city.  But  it  has  been  shown  that  the 
authorities  are  all  the  other  way.  There  is  not  a  case  to  be  found 
which  contradicts  the  doctrine  laid  down  in  the  case  of  Philips  v. 
Bury,i  namely,  that  a  college  founded  by  an  individual  or  individuals, 
is  a  private  charity,  subject  to  the  government  and.  visitation  of  the 
founder,  and  not  to  the  unlimited  control  of  the  government. 

It  is  objected,  in  this  case,  that  Dr.  Wheelock  is  not  the  founder 
of  Dartmouth  College.  Admit  he  is  not.  How  would  this  alter  the 
case  ?  Neither  the  king,  nor  the  province  of  New  Hampshire,  was 
the  founder;  and  if  the  contributions  made  by  the  governor 
[  *  666  ]  of  New  Hampshire,  by  those  persons  who  *  granted  lands 
for  the  college,  in  order  to  induce  its  location  in  a  particular 
part  of  the  State,  by  the  other  liberal  contributors  in  England  and 
America,  bestow  upon  them  claims  equal  with  Dr.  Wheelock,  still  it 
would  not  alter  the  nature  of  the  corporation,  and  convert  it  into  one 
for  public  government.  It  would  still  be  a  private  eleemosynary  cor- 
poration, a  private  charity  endowed  by  a  number  of  persons,  instead 
of  a  single  individual.  But  the  fact  is,  that  whoever  may  mediately 
have  contributed  to  swell  the  funds  of  this  charity,  they  were  be- 
stowed at  the  solicitation  of  Dr.  Wheelock,  and  vested  in  persons 
appointed  by  him,  for  the  use  of  a  charity,  of  which  he  was  the 
immediate  founder,  and  is  so  styled  in  the  charter. 

Upon  the  whole,  I  am  of  opinion  that  the  above .  acts  of  New 
Hampshire,  not  having  received  the  assent  of  the  corporate  body  of 
Dartmouth  College,  are  not  binding  on  them,  and,  consequently ,  that 
the  judgment  of  the  state  court  ought  to  be  reversed. 

Johnson,  J.,  concurred,  for  the  reasons  stated  by  the  chief  justice 

1 1  Ld.  Baym.  5 ;  S.  C.  2  T.  R.  846. 
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LiTiNGSTON)  J.,  concurred,  for  the  reasons  stated  by  the  chief  jas- 
tice,  and  Washington  and  Story,  JJ. 

Story,  J.  This  is  a  cause  of  great  importance,  and,  as  the  very 
learned  discussions,  as  well  here  as  in  the  state  court  show,  of  no 
inconsiderable.difficulty.  Th^re  are  two  questions,  to  which 
the  appellate  jurisdiction  of  this  court  properly  *  applies.  [  *  667  ] 
1.  Whether  the  original  charter  of  Dartmouth  College  is  a 
contract  within  the  prohibitory  clause  of  the  constitution  of  the 
United  States,  which  declares  that  no  State  shall  pass  any  '<  law 
impairing  the  obligation  of  contracts."  2.  If  so,  whether  the  legis- 
lative acts  of  New  Hampshire,  of  the  37th  of  June,  and  of  the  18th 
and  27th  of  December,  1816,  or  any  of  them,  impair  the  obligations 
of  that  charter. 

It  wiU  be  necessary,  however,  before  we  proceed  to  discuss  these 
questions,  to  institute  an  inquiry  into  the  nature,  rights,  and  duties 
of  aggregate  corporations  at  common  law ;  that  we  may  apply  the 
principles,  drawn  firom  this  source,  to  the  exposition  of  this  charter, 
which  was  granted  emphatically  with  reference  to  that  law. 

An  aggregate  corporation  at  common  law,  is  a  collection  of  indi- 
viduals united  into  one  collective  bod^,  under  a  special  name,  and 
possessing  certain  immunities,  privileges,  and  capacities,  in  its  collec* 
tive  character,  which  do  not  belong  to  the  natural  persons  composing 
it  Among  other  things  it  possesses  the  capacity  of  perpetual  suc- 
cession, and  of  acting  by  the  collected  vote  or  will  of  its  component 
members,  and  of  suing  and  being  sued  in  all  things  touching  its 
corporate  rights  and  duties.  It  is,  in  short,  an  artificial  person,,  exist- 
ing in  contemplation  of  law,  and  endowed  with  certain  powers  and 
franchises  which,  though  they  must  be  exercised  through  the  medium 
of  its  natural  members,  are  yet  considered  as  subsisting  in  the  cor- 
poration itself^  as  distinctiy  as  if  it  were  a  real  personage.  Hence, 
such  a  corporation  may  sue  and  be  sued  by  its  own  mem- 
bers ;  and  *may  contract  with  them  in  the  same  manner  as  [  *  668  ] 
with  any  strangers.  1  Bl.  Com.  469,  475 ;  1  Eyd.  Corp.  13, 
69, 189 ;  1  Woodes.  471,  &c.,  &c.  A  great  variety  of  these  corpora- 
tions exist  in  every  country  governed  by  the  common  law :  in  some 
of  which  the  corporate  existence  is  perpetuated  by  new  elections, 
made  from  time  to  time ;  and  in  others  by  a  continual  accession  of 
new  members,  without  any  corporate  act.  Some  of  these  corpora- 
tions are,  from  the  particular  purposes  to  which  they  are  devoted, 
denominated  spiritual,  and  some  lay;  and  the  latter  are  again  divided 
intp  civil  and  eleemosynary  corporations.  It  is  unnecessary,  in  this 
place,  to  enter  into  any  examination  of  civil  corporations.  Eleemosy- 


508  SUPREME  COURT  OF  THE  UNITED  STATES. 

Trustees  of  Dartmouth  College  v.  Woodward.    4  W. 


■nary  corporations  are  such  as  are  constituted  for  the  perpetual  distri- 
bution of  the  free  alms  and  bounty  of  the  founder,  in  such  manner 
as  he  has  directed ;  and  in  this  class  are  ranked  hospitals  for  the 
^relief  of  poor  and  impotent  persons,  and  colleges  for  the  promotion 
of  learning  and  piety,  and  the  support  of  persons  engaged  in  literary 
pursuits.  1  Bl.  Com.  469,  470,  471,  482;  1  Kyd,  C5orp.  26;  1  Woodes. 
474;  Attorney-General  v.  Whorwood,  1  Ves.  634;  St  John's  College 
V.  Todington,  1  Bl.  Rep.  84;  S.  C.  1  Bur.  200;  Philips  t?.  Bury,  ILd. 
Raym.  6;  8.  C.  2  T.  R.  346 ;  Porter's  case,  1  Co.  22,  b.  23. 

Another  division  of  corporations  is  into  public  and  private.  Public 
corporations  are  generally  esteemed  such  as  exist  for  public  political 
purposes  only,  such  as  towns,  cities,  parishes,  and  counties ;  and  in 
many  respects  they  are  so,  although  they  involve  s6me  pri* 
[  •  669  ]  vate  interests ;  but  strictly  speaking,  public  *  corporations 
are  such  only  as  are  founded  by  the  government  for  public 
purposes,  where  the  whole  interests  belong  also  to  the  government 
If,  therefore,  the  foundation  be  private,  though  under  the  charter  of 
the  government,  the  corporation  is  private,  however  extensive  the 
uses  may  be  to  which  it  is  devoted,  either  by  the  bounty  of  the 
founder,  or  the  nature  and  objects  of  the  institution.  For  instance,  a 
bank  created  by  the  goverivment  for  its  own  ufies,  whose  stock  is 
exclusively  owned  by  the  government,  is,  in  the  strictest  sense,  a 
pubUc  corporation.  So  a  hospital  created  and  endowed  by  the  gov- 
ernment for  general  charity.  But  a  bank,  whose  stock  is  owned  by 
private  persons,  is  a  private  corporation,  although  it  is  erected  by  the 
government,  and  its  objects  and  operations  partake  of  a  public  nature. 
The  same  doctrine  may  be  affirmed  of  insurance,  canal,  bridge,  and 
turnpike  companies.  In  all  these  cases,  the  uses  may,  in  a  certain 
sense,  be  called  public,  but  the  corporations  are  private ;  as  much  so, 
indeed,  as  if  the  franchises  were  vested  in  a  single  person. 

This  reasoning  applies  in  its  fuU  force  to  eleemosynary  corpora- 
tions. A  hospital  fouhded  by  a  private  benefactor  is,  in  point  of  law, 
a  private  corporation,  although  dedicated  by  its  charter  to  general 
charity.  So  a  college,  founded  and  endowed  in  the  same  manner, 
although,  being  for  the  promotion  of  learning  and  piety,  it  may 
extend  its  charity  to  scholars  from  every  class  in  the  community, 
and  thus  acquire  the  character  of  a  public  institution.  This  is 
the  unequivocal  doctrine  of  the  authorities ;  and  cannot  be 
[•670]  •shaken  but  by  undermining  the  most  solid  foundations 
of  the  conunon  law.  Philips  v.  Bury,  1  Ld.  Ray.  5,  9 ; 
a  G.  2  T.  R.  346. 

It  was  indeed  supposed  at  the  argument,  that  if  the  uses  of  an 
eleemosynary  corporation  be  for  general  charity,  this  alone  would 


FEBRUARY  TERM,  1819.  S09 

Tnutees  of  Dartmouth  College  v.  Woodward.    4  W. 

constitate  it  a  public  ooiporatioii.  But  the  law  is  certainly  not  so. 
To  be  sure,  in  a  certain  sense,  every  charity,  which  is  extensive  in  its 
reach,  may  be  called  a  public  charity,  in  contradistinction  to  a  cUarity 
embracing  but  a  few  definite  objects.  In  this  sense  the  language 
was  unquestionably  used  by  Lord  Hardwicke,  in  the  case  cited  at  the 
argument;  Attorney-General  v.  Pearse,  2  Atk.  87 ;  1  Bac.  Abr.  tit 
Cnaritable  Uses,  E.  589.  And,  in  this  sense,  a  private  corporation  may 
well  enough  be  denominated  a  public  charity.  So  it  would  be  if  the 
endowment,  instead  of  being  vested  in  a  corporation,  were  assigned 
to  a  private  trustee ;  yet  in  such  a  case  no  one  would  imagine  that 
the  trust  ceased  to  be  private,  or  the  funds  became  public  property. 
That  the  mere  act  of  incorporation  will  not  change  the  charity  from 
a  private  to  a  publia  one,  is  most  distinctly  asserted  in  the  authorities. 
Lord  Hardwicke,  in  the  case  ahready  alluded  to,  says,  <<  the  charter 
of  the  crown  cannot  make  a  charity  more  or  less  public,  but  only 
more  permanent  than  it  would  otherwise  be ;  but  it  is  the  extensive- 
ness,  which  will  constitute  it  a  public  one.  A  devise  to  the  poor  of  the 
parish  is  a  public  charity.  Where  testators  leave  it  to  the  discretion 
of  a  trustee  to  choose  out  the  objects,  though  each  par- 
ticular •  object  may  be  said  to  be  private,  yet,  in  the  ex-  [  *  671  ] 
tensiveness  of  the  benefit  accruing  from  them,  they  may 
properly  be  called  public  charities.  A  sum  to  be  disposed  of  by  A 
B,  and  his  executors,  at  their  discretion,  among  poor  housekeepers, 
is  of  this  kind."  The  charity,  then,  may,  in  this  sense,  be  public, 
although  it  may  be  administered  by  private  trustees ;  and,  for  the 
same  reason,  it  may  thus  be  public,  though  administered  by  a  private 
corporation.  The  fact,  then,  that  the  charity  is  public,  affords  no 
proof  that  the  corporation  is  also  public ;  and,  consequentiy,  the 
argument,  so  far  as  it  is  built  on  this  foundation,  falls  to  the  ground. 
If,  indeed,  the  argument  were  correct,  it  would  follow  that  almost 
every  hospital  and  coUege  would  be  a  public  corporation ;  a  doctrine 
utterly  irreconcilable  with  the  whole  current  of  decisions  since  the 
time  of  Lord  Coke.     The  case  of  Sutton's  Hospital,  10  Co.  23. 

When,  then,  the  argument  assumes  that,  because  the  charity  is  pub- 
lic, the  corporation  is  public,  it  manifestiy  confonmds  the  popular  with 
the  strictiy  legal  sense  of  the  terms.  And  if  it  stopped  here,  it  would 
not  be  very  material  to  correct  the  error.  But  it  is  on  this  foundation 
that  a  superstructure  is  erected,  which  is  to  compel  a  suirender  of  the 
cause.  When  the  corporation  is  said  at  the  bar  to  be  public,  it  is  not 
merely  meant  that  the  whole  community  may  be  the  proper  objects  of 
the  bounty,  but.  that  the  government  have  the  sole  right,  as  trustees  . 
of  the  public  interests,  to  regulate,  control,  and  direct  the  corporation^ 
and  its  fonds,  and  its  franchises,  at  its  own  good  will  and  pleasure, 
43* 
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{  •  672  ]  Now,  such  •  an  authority  does  not  exist  in  the  govern- 
ment, except  where  the  corporation  is,  in  the  strictest  sense, 
public;  that  is,  where  its  whole  interests  and  franchises  ace  the 
exclusive  property  and  domain  of  the  government  itsel£  If  it  had 
been  otherwise,  courts  of  law  would  have  been  spared  many  labori- 
ous adjudications  in  respect  to  eleemosynary  corporations,  and  the 
visitatorial  powers  over  them,  from  the  time  of  Lord  Holt  down  to 
the  present  day.  Philips  v.  Bury,  1  Ld.  Ray.  6 ;  S.  C.  Ck)mb.  265 ; 
Holt,  715;  1  Show.  360 ;  4  Mod.  106 ;  Skin.  447 ;  and  Ld.  Holt's 
opinion  from  his  own  MQ.,  in  2  T.  R.  346.  Nay,  more,  private 
trustees  for  charitable  purposes  would  have  been  Uable  to  have  the 
property  confided  to  their  care  taken  away  from  them  without  any 
assent  or  default  on  their  part,  and  the  administration  submitted,  not 
to  the  control  of  law  and  equity,  but  to  the  arbitrary  discretion  of 
the  government  Yet,  who  ever  thought  before,  that  the  munificent 
gifts  of  private  donors  for  general  charity  became  instantaneously 
the  property  of  the  government;  and  that  the  trustees  appointed  by 
the  donors,  whether  corporate  or  unincorporated,  might  be  compelled 
to  yield  up  their  rights  to  whomsoever  the  government  might  appoint 
to  administer  them  ?  If  we  were  to  establish  such  a  principle,  it 
would  extinguish  all  future  eleemosynary  endowments;  and  we 
should  find  as  little  of  public  policy,  as  we  now  find  of  law  to 
sustain  it 

An  eleemosynary  corporation,  then,  upon  a  private  foundation, 
being  a  private  corporation,  it  is  next  to  be  considered, 
[  *  673  ]  what  is  deemed  a  foundation,  *  and  who  is  the  founder. 
This  cannot  be  stated  with  more  brevity  and  exactness 
than  in  the  language  of  the  elegant  commentator  upon  the  laws  of 
England :  "  The  founder  of  all  corporations,  (says  Sir  William 
Blackstone,)  in  the  strictest  and  original  sense,  is  the  king  alone, 
for  he  only  caCh  incorporate  a  society ;  and  in  civil  corporations,  such 
as  mayor,  commonalty,  &c.,  where  there  are  no  possessions  or 
endowments  given  to  the  body,  there  is  no  other  founder  but  the 
king;  but  in  eleemosynary  foundations,  such  as  colleges  and  hos- 
pitals, where  there  is  an  endowment  of  lands,  the  law  distinguishes 
ftnd  makes  two  species  of  foundation,  the  one  fundatio  incipiens^  or 
the  incorporation,  in  which  sense  the  king  is  the  general  founder  of 
all  colleges  and  hospitals ;  the  other  fwndatio  perfidens^  or  the  dota- 
tion of  it,  in  which  sense  the  first  gift  of  the  revenues  is  the  founda- 
tion, and  he  who  gives  them  is,  in  the  law,  the  founder ;  and  it  is  in 
this  last  sense  we  generally  call  a  man  the  founder  of  a  college  or 
hospital."    1  Bl.  Com.  480  ;  10  Co.  33. 

To  all  eleemosynary  corporations  a  visitatorial  power  attaches,  as 
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a  necessaiy  indideiit;  for  these  corporations  being  composed  of 
individuals,  subject  to  human  infirmities,  are  liable,  as  well  as  pri- 
vate persons,  to  deviate  from  the  end  of  their  institution.  The  law, 
therefore,  has  provided  that  there  shall  somewhere  exist  a  power  to 
visit,  inquire  into,  and  correct  all  irregularities  and  abuses  in -such 
corporations,  and  to  compel  the  original  purposes  of  the  charity  to 
be  faithfully  fulfilled  1  Bl.  Com.  480.  The  nature  and 
extent  of  this  visitatorial  power  has  been  expounded  *  with  [  *  674  ] 
admirable  fulness  and  accuracy  by  Lord  Holt,  in  one  of  his 
most  celebrated  judgments.  Philips  v.  Bury,  1  Ld.  Bay.  5 ;  S.  C.  3, 
T.  R.  346.  And  of  common  right,  by  the  dotation,  the  founder  and 
his  heirs  are  the  legal  visitors,  unless  the  founder  has  appointed  and 
assigned  another  person  to  be  visitor.  For  the  founder  may,  if  he 
please,  at  the  time  of  the  endowment,  part  with  his  visitatorial 
power,  and  the  person  to  whom  it  is  assigned  will,  in  that  case,  pos- 
sess it  in  exclusion  of  the  founder's  heirs.  1  Bl.  Com.  482.  This 
visitatorial  power  is,  therefore,  an  hereditament,  founded  in  property, 
and  valuable  in  intendment  of  law ;  and  stands  upon  the  maxim, 
that  he  who  gives  his  property,  has  a  right  to  regulate  it  in 
future.  It  includes  also  the  legal  right  of  patronage,  for,  as  Lord 
Holt  justly  observes,  '<  patronage  and  visitation  are  necessary  con- 
sequents one  upon  another."  No  technical  terms  are  necessary  to 
assign  or  vest  the  visitatorial  power ;  it  is  sufiicient  if,  from  the 
nature  of  the  duties  to  be  performed  by  particular  persons  under  the 
charter,  it  can  be  inferred,  that  the  founder  meant  to  part  with  it  in 
their  favor ;  and  he  may  divide  it  among  various  persons,  or  subject 
it  to  any  modifications  or  control,  by  the  fundamental  statutes  of  the 
corporation.  But  where  the  appointment  is  given  in  general  terms, 
the  whole  power  vests  in  the  appointee.  Eden  v.  Foster,  2  P.  W. 
325 ;  Attorney-General  v.  Middleton,  2  Ves.  327 ;  St  John's  College 
.V.  Todington,  1  Bl.  Rep.  84 ;  S.  C.  2  Bur.  200 ;  Attorney-General  v, 
Clare  College,  3  Atk.  662;  S.  C.  1  Ves.  78.  In  the  con- 
struction *  of  charters  too,  it  is  a  general  rule,  that  if  the  [  *  675  ] 
objects  of  the  charity  are  incorporated,  as  for  instance,  the 
master  and  fellows  of  a  college,  or  the  master  and  poor  of  a  hospital, 
the  visitatorial  power,  in  the  absence  of  any  special  appointment, 
silently  vests  in  the  founder  and  his  heirs.  But  where  trustees  or 
governors  are  incorporated  to  manage  the  charity,  the  visitatorial 
power  is  deemed  to  belong  to  them  in  their  corporate  character. 
Philips  V.  Bury,  1  Ld.  Ray.  6 ;  S.  C.  2  T.  R.  346 ;  Green  v.  Ruther- 
forth,  1  Ves.  472  ;  Attorney-General  v.  Middleton,  2  Ves.  327  ;  case 
of  Sutton  Hospital,  10  Co.  23,  31. 

When  a  private  eleemosynary  corporation  is  thus  created  by  the 
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charter  of  the  crown,  it  is  subject  to  no  other  control  on  thb  part  of 
the  crown,  than  what  is  expressly  or  implicitly  reserved  by  the  char- 
ter itself.  Unless  a  power  be  reserved  for  this  purpose,  the  crown 
cannot,  in  virtue  of  its  prerogative,  without  the  consent  of  the  cor- 
poration, cdter  or  amend  the  charter,  or  devest  the  corporation  of  any 
of  its  franchises,  or  add  to  them ;  or  add  to,  or  diminish,  the  number 
of  the  trustees,  or  remove  any  of  the  members,  or  change,  or  control 
the  administration  of  the  charity,  or  compel  the  corporation  to  receive 
a  new  charter.  This  is  the  uniform  language  of  the  authorities,  and 
forms  one  of  the  most  stubborn  and  well-settled  doctrines  of  the 
common  law.  See  Rex  v.  Pasmore,  3  T.  R.  199;  and  the  cases 
there  cited. 
But  an.  eleemosynary,  like  every  other  corporation,  is  subject  to 

the  general  law  of  the  land.  It  may  forfeit  its  corporate 
[  *  676  ]  franchises,  by  misuser  or  nonuser  *  of  them.    It  is  subject 

to  the  controlling  authority  of  its  legal. visitor,  who,  unless 
restrained  by  the  terms  of  the  charter,  may  amend  and  repeal  its 
statutes,  remove  its  officers,  correct  abuses,  and  generally  superintend 
the  management  of  the  trusts.  Where,  indeed,  the  visitatorial  power 
is  vested  in  the  trustees  of  the  charity,  in  virtue  of  their  incorporation, 
there  can  be  no  amotion  of  them  from  their  corporate  capacity.  But 
they  are  not,  therefore,  placed  beyond  the  ];^ach  of  the  law.  As 
managers  of  the  revenues  of  the  corporation,  they  are  subject  to  the 
general  superintending  power  of  the  court  of  chancery,  not  as  itself 
possessing  a  visitatorial  power,  or  a  right  to  control  tiie  charity,  but 
as  possessing  a  general  jurisdiction  in  all  cases  of  an  abuse  of  trusts 
to  redress  grievances,  and  suppress  frauds.  2  Fonb.  Eq.  B.  2,  pt.  2, 
c.  1,  s.  1,  note  (a) ;  Coop.  Eq.  PI.  292 ;  2  Kyd  Corp.  195 ;  Green  v.  Ru- 
therforth,  1  Yes.  462 ;  Attorney-General  v.  Foundling  Hospital,  4 
Bro.  Ch.  165 ;  S.  C.  2  Ves.  jun.,  42 ;  Eden  t;.  Foster,  2  P.  W.  325  ; 
1  Woodes,  476 ;  Attorney-General  v.  Price,  3  Atk.  108 ;  Attorney- 
General  V.  Lock,  3  Atk.  164 ;  Attorney-General  v.  Dixie,  13  Ves.  519 ; 
Ec  parte  Kirkby  Ravensworth  Hospital,  15  Ves.  304, 314 ;  Attorney- 
General  V.  Earl  of  Clarendon,  17  Ves.  491,  499 ;  Berkhamstead  Free 
School,  2  Ves.  &  Beames,  134 ;  Attorney-General  v.  Corporation  of 
Carmarthen,  Coop.  Rep.  30 ;  Mayor,  &a,  of  Colchester  v.  Lowten,  1 
Ves.  &  Beames,  226 ;  Rex  v.  Watson,  2  T.  R.  199 ;  Attorney-General  v. 
Utica  Ins.  Co.,  2  Johns.  Ch.  R.  371 ;  Attorney-General  v.  Middleton,  2 
Ves.  327.    And  where  a  corporation  is  a  mere  trustee  of  a  cjiarity,  a 

court  of  equity  will  go  yet  further ;  and  though  it  cannot  ap- 
[  *  677  ]  point  or  remove  a  corporator,  it  will  yet,  in  a  case  of  *  gross 

fraud,  or  abuse  of  trust,  take  away  the  trust  from  the  corpora- 
tion, and  vest  it  in  other  hands.  Mayor,  &c,  of  Coventry  v.  Attorney* 
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General,  7  Bro.  Pari.  Cases,  236 ;  Attorney-General  v.  Earl  of  Clax- 
endon,  17  Ves.  491,  499. 

.  Thus  much  it  has  been  thought  proper  to  premise  respecting  the 
nature,  rights,  and  duties  of  eleemosynary  corporations,  growing  out 
of  the"  common  law.  We  may  now  proceed  to  an  examinatign  of 
the  original  charter  of  Dartmouth  College. 

It  begins  by  a  recital,  among  other  things,  that  the  Bev.  Eleazer 
Wheelock,  of  Lebanon,  in  Connecticut,  about  the  yeax  1754,  at  his 
own  expense,  on  his  own  estate,  set  on  foot  an  Indian  charity  school; 
and  by  the  assistance  of  other  persons,  educated  a  number  of  the 
children  of  the  Indians,  and  employed  them  as  missionaries  and 
schoolmasters  among  the  savage  tribes;  that  the  design  became 
reputable  among  the  Indians,  so  that  more  desired  the  education  of 
their  children  at  the  school,  than  the  contributions  in  the  American 
colonies  would  support ;  that  the  said  Wheelock  thought  it  expedient 
to  endeavor  to  procure  contributions  in  England,  and  requested  the 
Rev.  Nathaniel  Whitaker  to  go  to  England,  as  his  attorney,  to  solicit 
contributions,  and  also  solicited  the  Earl  of  Dartmouth  and  others, 
to  receive  the  contributions  and  become  trustees  thereof,  which  they 
cheerfoUy  agreed  to,  and  he  constituted  them  trustees  accordingly, 
by  a  power  of  attorney,  and  they  testified  their  acceptance  by  a 
sealed  instrument ;  that  the  said  Wheelock  also  authorized 
the  trustees  to  fix  and  determine  *  upon  the  place  for  the  [  •  678  ] 
said  school ;  and,  to  enable  them  understandingly  to  give 
the  preference,  laid  before  them  the  several  offers  of  the  governments 
in  America,  inviting  the  settlement  of  the  school  among  them ;  that 
a  large  number  of  the  proprietors  of  lands,  in  the  western  parts  of 
New  Hampshire,  to  aid  the  design,  and  considering  that  the  same 
school  might  be  enlarged  and  improved  to  promote  learning  among 
the  English,  and  to  supply  the  churches  there  with  an  orthodox 
ministry,  promised  large  tracts  of  land  for  the  uses  aforesaid,  provided 
the  school  should  be  settled  in  the  western  part  of  said  province ;  that 
the  trustees  thereupon  gave  a  preference  to  the  western  part  of  said 
province,  lying  on  Connecticut  River,  as  a  situation  most  convenient 
for  said  school ;  that  the  said  Wheelock  further  represented  the  neces- 
sity for  a  legal  incorporation,  in  order  to  the  safety  and  well  being  of 
said  seminary,  and  its  being  capable  of  the  tenure  and  disposal  of 
lands  and  bequests  for  the  use  of  the  same ;  that  in  the  infancy  of  said 
institution,  certain  gentlemen  whom  he  had  already  nominated  in 
his  last  will,  (which  he  had  transmitted  to  the  trustees  in  England,) 
to  be  trustees  in  America,  should  be  the  corporation  now  proposed ; 
and,  lastly,  that  there  were  already  large  contributions  for  said  school 
in  the  hands  of  the  trustees  in  England,  and  furthelr  success  might 
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be  expected ;  for  which  reason  the  said  Wheelock  desired  they  might 
be  invested  with  all  that  power  therein,  which  could  consist  with  their 
distance  firom  the  same.  The  charter,  after  these  recitals,  dedares, 
that  the  king,  considering  the  premises,  and  being  wiUing 
[  *  679  ]  to  *  encourage  the  charitable  design,  and  that  the  best  means 
of  education  might  be  established  in  New  Hampshire,  for 
the  benefit  thereof,  does,  of  his  special  grace,  certain  knowledge,  and 
mere  motion,  ordain  and  grant,  that  there  be  a  college  erected  in 
New  Hampshire,  by  the  name  of  Dartmouth  College,  for  the  educa- 
tion and  instruction  of  youth  of  the  Indian  tribes,  and  also  .of  Eng- 
lish youth  and  others ;  that  the  trustees  of  said  college  shall  be  a 
corporation  forever,  by  the  name  of  the  Trustees  of  Dartmouth  Col- 
lege ;  that  the  then  governor  of  New  Hampshire,  the  said  Wheelqck, 
and  ten  other  persons,  specially  named  in  the  charter,  shall  be  trustees 
of  the  said  college,  and  that  the  whole  number  of  trustees  shall 
forever  thereafter  consist  of  twelve,  and  no  more ;  that  the  said  cor- 
poration shall  have  power  to  sue  and  to  be  sued  by  their  corporate 
name,  and  to  acquire  and  hold,  for  the  use  of  the  said  Dartmouth 
College,  lands,  tenements,  hereditaments,  and  firanchises ;  to  receive, 
purchase,  and  build  any  houses  for  the  use  of  said  college,  in  such 
town  in  the  western  part  of  New  Hampshire,  as  the  trustees,  or  a 
major  part  of  them,  shall  by  a  written  instrument  agree  on;  and  to 
receive,  accept,  and  dispose  of  any  lands,  goods,  chattels,  rents,  gifts^ 
legacies,  &c.  &c.,  not  exceeding  the  yearly  value  of  6,000/.  It  further 
declares,  that  the  trustees,  or  a  major  part  of  them,  regularly  convened, 
(for  which  purpose  seven  shall  form  a  quorum,)  shall  have  authority 
to  appoint  and  remove  the  professors,  tutors,  and  other  officers  of  the 
college,  and  to  pay  them,  and  also  such  missionaries  and  schoolmas- 
ters as  shall  be  employed  by  the  trustees  for  instructing  the 
[  *  680  ]  Indians,  salaries  and  *  allowances,  as  well  as  other  corporate 
expenses,  out  of  the  corporate  funds.  It  further  declares 
that  the  said  trustees,  as  often  as.  one  or  more  of  the  trustees  shaU 
die,  or  by  removal  or  otherwise  shall,  according  to  their  judgment, 
become  unfit  or  incapable  to  serve  the  interests' of  the  coUege,  shall 
have  power  to  elect  and  appoint  other  trustees  in  their  stead,  so  that 
when  the  whole  number  shall  be  complete,  of  twelve  trustees,  eight 
shall  be  resident  freeholders  of  New  Hampshire,  and  seven  of  the 
'  whole  number,  laymen.  It  further  declares  that  the  trustees  shall 
have  power,  from  time  to  time,  to  make  and  establish  rules,  ordinances, 
and  laws,  for  the  government  of  the  college,  not  repugnant  to  the  laws 
of  the  land,  and  to  confer  collegiate  degrees.  It  further  appoints  the 
said  Wheelock,  whom  it  denominates  "  the  founder  of  the  college," 
to  be  president  of  the  college,  with  authority  to  appoint  his  successor. 
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who  shall  be  president  until  disapproved  of  by  the  trustees.  It  then 
concludes  with  a  direction,  that  it  shall  be  the  duty  of  the  president 
to  transmit  to  the  trustees  in  England,  so  long  as  they  should  per- 
petuate their  board,  and  as  there  should  be  Indian  natives  remaining 
to  be  proper  objects  of  the  bounty,  an  annual  account  of  all  the  dis- 
bursements from  the  donations  in  England,  and  of  the  |;eneral  plans 
and  prosperity  of  the  institution. 

Such  are  the  most  material  clauses  of  the  charter.  It  is  observable, 
in  the  first  place,  that  no  endowment  whatever  is  given  by  the  crown ; 
and  no  power  is  reserved  to  the  crown  or  government,  in  any  manner 
to  alter,  amend,  or  control  the  charter.  It  is  also  apparent, 
•from  the  very  terms  of  the  charter,  that  Dr.  Wheelock  is  [  *  681  ] 
recognized  as  the  founder  of  the  college,  and  that  the 
charter  is  granted  upon  his  application,  and  that  the  trustees  were 
in  fact  nominated  by  him.  In  the  next  place,  it  is  apparent  that  the 
objects  of  the  institution  are  purely  charitable,  for  the  distribution 
of  the  private  contributions  of  private  benefactors.  The  charity 
was,  in  the  sense  already  explained,  a  public  charity ;  that  is,  for  the 
general  promotion  of  learning  and  piety ;  but,  in  this  respect,  it  was 
just  as  much  public  before,  as  after  the  incorporation.  The  only 
effect  of  the  charter  was  to  give  permanency  to  the  design,  by  enlarg- 
ing the  sphere  of  its  action,  and  granting  a  perpetuity  of  corporate 
powers  and  franchises,  the  better  to  secure  the  administration  of  the 
benevolent  donations.  As  founder,  too.  Dr.  Wheelock  and  his  heirs 
would  have  been  completely  clothed  with  the  visitatorial  power ;  but 
the  whole  government  and  control,  as  well  of  the  officers  as  of  the  reve- 
nues of  the  college,  being,  with  his  consent,  assigned  to  the  trustees  in 
their  corporate*  character,  the  visitatorial  power,  which  is  included  in 
this  authority,  rightfully  devolved  on  the  trustees.  As  managers  of 
the  property  and  revenues  of  the  corporation,  they  were  amenable  to 
the  jurisdiction  of  the  judicial  tribunals  of  the  State ;  but,  as  visitors, 
their  discretion  was  limited  only  by  the  charter,  and  liable  to  no 
supervision  or  control,  at  least,  unless  it  was  fraudulently  misapplied. 

From  this  summary  examination,  it  follows,  that  Dartmouth  Col- 
lege was,  under  its  original  charter,  a  private  eleemosynary 
corporation,  endowed  with  *  the  usual  privileges  and  fran-  [  •  682  ] 
chises  of  such  corporations,  and,  among  others,  with  a  legal 
perpetuity,  and  was  exclusively  under  the  government  and  control- 
of  twelve  trustees,  who  were  to  be  elected  and  appointed,  from  time 
to  time,  by  the  existing  board,  as  vacancies  or  removals  should 
occur. 

We  are  now  led  to  the  consideration  of  the  first  question  in  the 
cause:  whether  this  charter  is  a  contract,  within  the  clause  of  the 
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constitution  prohibiting  the  States  from  passing  any  law  impairing 
the  obligation  of  contracts.  In  the  case  of  Fletcher  v.  Peck,  6  C. 
87, 136,  this  court  laid  down  its  exposition  of  the  word  ^  contract," 
in  this  clause,  in  the  following  manner:  ^<A  contract  is  a  compact 
between  two  or  more  persons,  and  is  either  executory  or  executed* 
An  executory  contract,  is  one  in  which  a  party  binds  himself  to  do 
or  not  to  do  a  particular  thing.  A  contract  executed,  is  one  in  which 
the  object  of  the  contract  is  performed ;  and  this,  says  Blackstone, 
differs  in  nothing  from  a  grant  A  coqtract  executed,  as  well  as  one 
that  is  executory,  contains  obligations  binding  on  the  parties.  A 
grant,  in  its  own  nature,  amounts  to  an  extinguishment  of  the  right 
of  the  grantor,  and  implies  a  contract  not  to  reassert  that  right.  A 
party  is  always  estopped  by  his  own  grant"  This  language  is  per* 
fectly  unambiguous,  and  was  used  in  reference  to  a  grant  of  land  by 
the  governor  of  a  State  under  a  legislative  act    It  determines,  in 

the  most  unequivocal  manner,  that  the  grant  of  a  State  is 
[  *  683  ]  a  contract  within  the  clause  of  *  the  constitution  now  in 

question,  and  that  it  implies  a  contract  not  to  reassume  the 
rights  granted.  A  fortiori^  the  doctrine  applies  to  a  charter  or  grant 
fsota  the  king. 

But  it  is  objected,  that  the  charter  of  Dartmouth  College  is  not  a 
contract  contemplated  by  the  constitution,  because  no  valuable  con- 
sideration passed  to  the  king  as  an  equivalent  for  the  grant,  it  purport- 
ing to  be  granted  ex  mero  motu;  and  further,  that  no  contracts  merely 
voluntary  are  within  the  prohibitory  clause.  It  must  be  admitted,  that 
mere  executory  contracts  cannot  be  enforced  at  law,  unless  there  be  a 
valuable  consideration  to  sustain  them ;  and  the  constitution  certainly 
did  not  mean  to  create  any  new  obligations,  or  give  any  new  efficacy 
to  nude  pads.  But  it  must,  on  the  other  hand,  be  also  admitted, 
that  the  constitution  did  intend  to  preserve  all  the  obligatory  force  of 
contracts,  which  they  have  by  the  general  principles  of  law.  Now, 
when  a  contract  has  once  passed,  bond  fide^  into  grant,  neither  the 
king  nor  any  private  person.  Who  may  be  the  grantor,  can  recall  the 
grant  of  the  property,  although  the  conveyance  may  have  been  purely 
voluntary.  A  gift,  completely  executed,  is  irrevocable.  The  prop- 
erty conveyed  by  it  becomes,  as  against  the  donor,  the  absolute  prop- 
erty of  the  donee ;  and  no  subsequent  change  of  iixtention  of  the 
donor  can  change  the  rights  of  the  donee ;  2  Bl.  Com.  441 ;  Jenk. 
Cent  104.     And  a  gift  by  the  crown  of  incorporeal  hereditaments, 

such  as  corporate  franchises,  when  executed,  comes  com- 
[  •  684  ]  pletely  *  within  the  principle,^  and  is,  in  the  strictest  sense  of 

the  terms,  a  grant ;  2  BL  Com.  317, 346 ;  Shep.  Touch,  c.  12, 
p.  228.    Was  it  ever  imagined  that  land,  voluntarily  granted  to  any 
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person  by  a  State,  was  liable  to  be  resumed  at  its  own  good  pleasure  ? 
Such  a  pretension  would,  under  any  circumstances,  be  truly  alarm- 
ing ;  but,  in  a  country  like  ours,  where  thousands  of  land  titles  bad 
their  origin  in  gratuitous  grants  of  the  States,  it  would  go  far  to 
shake  the  foundations  of  the  best  settled  estates*  And  a  grant  of 
franchises  is  not,  in  point  of  principle,  distinguishable  from  a  grant 
of  any  other  property.  If,  therefore,  this  charter  were  a  pure  dona* 
tion,  .when  the  grant  was  complete,  and  accepted  by  the  grantees,  it 
involved  a  contract  that  the  grantees  should  hold,  and  the  grantor 
should  not  resume  the  grant,  as  much  as  if  it  had  been  founded  on 
the  most  valuable  consideration. 

But  it  is  not  admitted  that  this  charter  was  not  granted  for  what 
the  law  deems  a  valuable  consideration.  For  this  purpose,  it  matters 
not  how  trifling  the  consideration  may  be ;  a  pepper-corn  is  as  good 
as  a  thousand  dollars.  Nor  is  it  necessary  that  the  consideration 
should  be  a  benefit  to  the  grantor.  It  is  sufficient  if  it  import  dam- 
age or  loss,  or  forbearance  of  benefit,  or  any  act  done,  or  to  be  done^ 
on  the  part  of  the  grantee.  It  is  unnecessary  to  state  cases ;  they  are 
familiar  to  the  mind  of  every  lawyer;  Pillans  v.  Van  Mierop,  per 
Yates,  J.,  3  Burr.  1663 ;  Forth  v.  Staunton,  1  Saund.  Rep.  211 ;  Wil- 
liams's  note  2,  and  the  cases  there  cited. 

With  these  principles  in  view,  let  us  now  examine  •the  [  •686] 
terms  of  this  charter.  It  purports,  indeed,  on  its  face,  to  be 
granted  "  of  the  special  grace,  certain  knowledge,  and  mere  motion  '* 
of  the  king;  but  these  words  were  introduced  for  a  very  different 
purpose  from  that.iiow  contended  for.  It  is  a  general  riile  of  the 
common  law,  (the  reverse  of  that  applied  in  ordinary  cases,)  that  a 
grant  of  the  king,  at  the  suit  of  the  grantee,  is  to  be  construed  most 
beneficially  for  the  king,  and  most  strictiy  agednst  the  grantee. 
Wherefore,  it  is  usual  to  insert  in  the  king's  grants  a  clause,  that  they 
are  made,  not  at  the  suit  of  the  grantee,  but  of  the  special  grace,  cer- 
tain knowledge,  and  mere  motion  of  the  king ;  and  then  they  receive 
a  more  liberal  construction.  This  is  the  true  object  of  the  clause  in 
question,  as  we  are  informed  by  the  most  accurate  authorities ;  2  BL 
Com.  347 ;  Finch's  Law,  100, 10  Rep.  112 ;  1  Shep.  Abridg.  136 ; 
Bull.  N.  P.  136.  But  the  charter  also,  on  its  face,  purports  to  be 
granted  in  consideration  of  the  premises  in  the  introductory  recitals. 
Now,  among  these  recitals,  it  appears  that  Dr.  Wheelock  had  founded 
a  charity  school  at  his  own  expense,  on  his  own  estate ;  that  divers 
contributions  had  been  made  in  the  colonies,  by  others,  for  its  sup- 
port ;  that  new  contributions  had  been  made,  and  were  making  in 
England  for  this  purpose,  and  were  in  the  hands  of  trustees  appointed 
by  Dn  Wheelock  to  act  in  his  behalf;  that  Dr.  Wheelock  had  con- 
VOL.  IV.  44 
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sented  to  have  the  school  established  at  such  other  place  as  the  tms- 

tees  should  select ;  that  offers  had  been  made  by  seyeral  of 
[  *  686  ]  the  governments  in  America,  inviting  the  *  establishment  of 

the  school  among  them ;  that  offers  of  land  had  also  been 
made  by  divers  proprietors  of  lands  in  the  western  parts  of  New 
Hampshire,  if  the  school  should  be  established  there ;  that  the  trus- 
tees bad  finally  consented  to  establish  it  in  New  Hampshire ;  and  that 
Dr.  Wheelock  repiresented  that,  to  effectuate  the  purposes  of  all  par* 
ties,  an  incorporation  was  necessary.  Can  it  be  truly  said  that  these 
recitals  contain  no  legal  consideration  of  benefit  to  the  crown,  or  of 
forbearance  of  benefit  on  the  other  side  ?  Is  there  not  an  implied 
contract  by  Dr.  Wheelock,  if  a  charter  is  granted,  that  the  school 
shall  be  removed  from  his  estate  to  New  Hampshire  ?  and  that  he 
wiU  reUnquish-all  his  control  over  the  funds  collected,  and  to  be  col- 
lected, in  England,  under  his  auspices,  and  subject  to  his  authority  ? 
that  he  will  yield  up  the  management  of  his  charily  school  to  tiie 
trustees  of  the  college  ?  that  he  will  relinquish  all  the  offers  made  by 
other  American  governments,  and  devote  bis  patronage  to  this  insti- 
tution ?  It  wiU  scarcely  be  denied,  that  he  gave  up  the  right  any 
longer  to  maintain  the  charity  school  already  established  on  his  own 
estate ;  and  that  the  funds  collected  for  its  use,  and  subject  to  his 
management,  were  yielded  up  by  him  as  an  endowment  of  the  col- 
lege. The  very  language  of  the  charter  supposes  him  to  be  the  legal 
owner  of  the  funds  of  the  charity  school,  and,  in  virtue  of  this 
endowment,  declares  him  the  founder  of  the  college.  It  matters  not 
whether  the  funds  were  great  or  small ;  Dr.  Wheelock  had  procured 

them  by  his  own  influence,  and  they  were  under  his  control, 
[  •eS?  ]  to  be  applied  to  the  •support  of  his  charity  school;  and 

when  he  relinquished  this  control,  he  relinquished  a  right 
founded  in  property  acquired  by  his  labors.  Besided ;  Dr.  Wheelock 
impliedly  agreed  to  devote  his  future  services  to  the  college,  when 
erected,  by  becoming  president  thereof,  at  a  period  when  sacrifices 
must  necessarily  be  made  to  accomplish  the  great  design  in  view. 
If,  indeed,  a  pepper-corn  be,  in  the  eye  of  the  law,  of  sufiicient 
value  to  found  a  contract,  as  upon  a  valuable  consideration,  are 
these  implied  agreements,  and  these  relinquishments  of  right  and 
benefit,  to  be  deemed  whoDy  worthless  ?  It  has  never  been  doubted, 
that  an  agreement  not  to  exercise  a  trade  in  a  particular  place  was  a 
sufficient  consideration  to  sustain  a  contract  for  the  payment  of 
money.  A  fortiori^  the  relinquishment  of  property  which  a  person 
holds,  or  controls  the  use  of,  as  a  trust,  is  a  sufficient  consideration  ; 
for  it  is  peorting  with  a  legal  right  Even  a  right  of  patronage  {jtis 
piUronatus)  is  of  great  value  in  intendment  of  law.    Nobody  dpubts, 
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that  an  advowson  is  a  valuable  hereditament ;  and  yet,  in  fact,  it  is 
but  a  mere  trust,  or  right  of  nomination  to  a  benefice,  which  cannot 
be  legally  sold  to  the  intended  incumbent ;  2  BL  Com.  22,  note  by 
Christian. 

In  respect  to  Dr.  Wheelock,  then,  if  a  consideration  be  necessary 
to  support  the  charter  as  a  contract,  it  is  to  be  found  in  the  implied 
stipulations  on  his  part  in  the  charter  itself.  He  relinquished  valua- 
ble rights,  and  undertook  a  laborious  office,  in  consideration  of  the 
grant  of  the  incorporation. 

•  This  is  not  all.  A  charter  may  be  granted  upon  an  ex-  [  *  688  ] 
ecittory,  as  well  as  an  executed  or  present  consideration. 
When  it  is  granted  to  persons  who  have  not  made  application  for  it, 
xmtil  their  acceptance  thereof,  the  grant  is  yet  in  fieri.  Upon  the 
acceptance  there  is  an  implied  contract  on  the  part  of  the  grantees, 
in  consideration  of  the  charter,  that  they  will  perform  the  duties,  and 
exe]:cise  the  authorities,  conferred  by  it.  This  was  the  doctrine 
asserted  by  the  late  learned  Mr.  Justice  Buller,  in  a  modem  case ; 
Rex  V.  Pasmore,  3  T.  R.  199,  239,  246.  He  there  said:  « I  do  not 
know  how  to  reason  on  this  point  better  than  in  the  manner  urged  by 
one  of  the  relator's  counsel,  who  considered  the  grant  of  incorporation 
to  be  a  compact  between  the  crown,  and  a  certain  number  of  th&  sub* 
jects,  the  latter  of  whom  undertake,  in  consideration  of  the  privileges 
which  are  bestowed,  to  exert  themselves  for  the  good  government  of 
the  place,"  (that  is,  the  place  incorporated.)  It  will  not  be  pretended, 
that  if  a  charter  be  granted  for  a  bank,  and  the  stockholders  pay  in 
their  own  funds,  the  charter  is  to  be  deemed  a  grant  without  consid* 
eration,  and,  therefore,  revocable  at  the  pleasure  of  the  grantor.  Yet 
here,  the  funds  are  to  be  managed,  and  the  services  performed  exclu- 
sively for  the  use  and  benefit  of  the  stockholders  themselves.  And 
where  the  grantees  are  mere  trustees  to  perform  services  without  re- 
ward, exclusively  for  the  benefit  of  others,  for  public  charity,  can  it  be 
reasonably  argued  that  these  services  are  less  valuable  to  the 
government,  than  if  performed  for  the  private  emolument  *  of  [  *  689  ] 
the  trustees  themselves  ?  In  respect,  then,  to  the  trustees 
also,  there  was  a  valuable  consideration  for  the  charter,  the  considera* 
tion  of  services  agreed  to  be  rendered  by^them  in  execution  of  a  char* 
ity,  firom  which  they  could  receive  no  private  remuneration. 

There  is  yet  another  view  of  this  part  of  the  case,  which  deserved 
the  most  weighty  consideration.  The  corporation  was  expressly 
created  for  the  purpose  of  distributing,  in  perpetuity,  the  charitable 
donations  of  private  benefactors.  By  the  tern^S  of  the  charter,  the 
trustees,  and  their  successors,  in  their  corporate  capacity,  were  to 
receive,  hold,  and  exclusively  manage,  all  the  funds  so  contributed. 
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The  crowki,  then,  upon  the  £eice  of  the  charter,  pledged  its  faifh  that 
the  donations  of  private  benefactors  should  be  perpetually  deyoted 
to  their  original  purposes,  without  any  interference  on  its  own  part, 
and  should  be  forever  administered  by  the  trustees  of  the  corporation, 
unless  its  corporate  franchises  should  be  taken  away  by  due  process 
of  law.  From  the  very  nature  of  the  case,  therefore,  there  was  an 
implied  contract  on  the  part  of  the  crown  with  every  benefactor,  that, 
if  he  would  give  his  money,  it  should  be  deemed  a  charity,  protected 
by  the  charter,  and  be  administered  by  the  corporation,  according  to 
the  general  law  of  the  land.  As  soon,  then,  as  a  donation  was  made 
to  the  corporation,  there  was  an  implied  contract  springing  up,  and 
founded  on  a  valuable  consideration,  that  the  crown  would  not 
revoke  or  alter  the  charter,  or  change  its  administration,  without  the 

consent  of  the  corporation.  There  was  also  an  implied  con- 
[  *  690  ]  tract  between  the  corporation  itself,  and  every  *  benefactor 

upon  a  like  consideration,  that  it  would  administer  his 
bounty  according  to  the  terms,  and  for  the  objects  stipulated  in  the 
charter. 

In  every  view  of  the  case,  if  a  consideration  were  necessary  (which 
I  utterly  deny)  to  make  the  charter  a  valid  contract,  a  valuable  con* 
sideration  did  exist,  as  to  the  founder,  the  trustees,  and  the  benefiEu> 
tors.  And  upon  -the  soundest  legal  principles,  the  charter  may  be 
properly  deemed,  according  to  the  various  aspects  in  which  it  is 
viewed,  as  a  several  contract  with  each  of  these  parties,  in  virtue  of 
the  foundation,  or  the  endowment  of  the  college,  or  the  acceptance 
of  the  charter,  or  the  donations  to  the  charity. 

And  here  we  might  pause ;  but  there  is  yet  remaining  another 
view  of  the  subject,  which  cannot  consistentiy  be  passed  over  without 
notice.  It  seems  to  be  assumed  by  the  argument  of  the  defendant's 
counsel,  that  there  is  no  contract  whatsoever,  in  virtue  of  the  charter, 
between  the  crown  and  the  corporation  itselfl  But  it  deserves  consid- 
eration, whether  this  assumption  can  be  sustained  upon  a  solid 
foundation. 

If  this  had  been  a  new  charter  granted  to  an  existing  corporation, 
or  a  grant  of  lands  to  an  existing  corporation,  there  could  not  have 
been  a  doubt  that  the  grant  would  have  been  an  executed  contract 
with  the  corporation;  as  much  so,  as  if  it  had  been  to  any  pri- 
vate person.  But  it  is  supposed,  that  as  this  corporation  was  not 
then  in  existence,  but  was  created  and  its  franchises  bestowed,  tmo 
flatUj  the  charter  cannot  be  construed  a  contract,  because  there  was 

no  person  in  rerum  naturdj  with  whom  it  might  be  made, 
[  •691  ]  Is  this,  however,  a  just  and  legal  view  of  the  •subject? 

If  the  corporation  had  no  existence  so  as  to  become  a  con* 
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traoting  party,  neither  had  it  for  the  purpose  of  receiving  a  grant  of 
the  fraiichisea.  The  truth  is,  that  there  may  be  a  priority  of  opera- 
tion of  things  in  the  same  grant ;  and  the  law  distinguishes  and 
gives  such  priority,  wherever  it  is  necessary  to  effectuate  the  objects 
of  the  grant  Case  of  Sutton's  Hospital,  10  Co.  23 ;  Buckland  v. 
Fowcher,  cited  10  Co.  27,  28 ;  and  recognized  in  Attorney-General 
V.  Bowyer,  3  Ves.  Jr.  714;  726,  727;  S.  P.  ffighmore  on  Mortm.  200, 
&C.  From  the  nature  of  things,  the  artificial  person  called  a  corpo- 
ration, must  be  created  before  it  can  be  capable  of  taking  any  thing. 
When,  therefore,  a  charter  is  granted,  and  it  brings  the  corporation 
into  existence  without  any  act  of  the  natural  persons  who  compose 
it,  and  gives  such  corporation  any  privileges,  firanchises,  or  property, 
the  law  deems  the  corporation  to  be  first  brought  into  existence,  and 
then  clothes  it  with  the  granted  liberties  and  property.  When,  on 
the  other  hand,  the  corporation  is  to  be  brought  into  existence  by 
some  future  acts  of  the  corporators,  the  firanchises  remedn  in  abey- 
ance, xmtil  such  acts  are  done,  and  when  the  corporation  is  brought 
into  life,  the  firanchises  instantaneously  attax;h  to  it  There  may  be, 
in  intendment  of  law,  a  priority  of  time,  even  in  an  instant,  for  this 
purpose.  Case  of  Sutton's  Hospital,  10  Co.  23 ;  Buckland  v.  Fow- 
cher, cited  10  Co.  27,  28 ;  and  recognized  in  Attorney- Gteneral  v. 
Bowyer,  3  Ves.  Jr.,  714,  726,  727;  S.  P.  Highmore  on  Mortm.  200, 
&c  And  if  the  corporation  have  an  existence  before  the  grant  of 
its  other  firanchises  attaches,  what  more  difficulty  is  there  in  deeming 
the  grant  of  these  fianchises  a  contract  with  it,  than  if  granted  by 
another  instrument  at  a  subsequent  period  ?  It  behooves  those  also, 
who  hold,  that  a  grant  to  a  corporation,  not  then  in  exist- 
ence, is  *  incapable  of  being  deemed  a  contract  on  that  [  *  692  ] 
account,  to  consider,  whether  they  do  not  at  the  same  time  . 
establish,  that  the  grant  itself  is  a  nullity  for  precisely  the  same 
reason.  Yet  such  a  doctrine  would  strike  us  aU  as  pregnant  with 
absurdity,  since  it  would  prove  that  an  act  of  incorporation  could 
never  confer  any  authorities,  or  rights,  or  property,  on  the  corporation 
it  created.  It  maybe  admitted, that  two  parties  are  necessary  to 
form  a  perfect  contract ;  but  it  is  denied  that  it  is  necessary,  that  the 
assent  of  both  parties  must  be  at  the  same  time.  If  the  legislature 
were  voluntarily  to  grant  land  in  fee  to  the  first  child  of  A,  to  be 
hereafter  born ;  as  soon  as  such  child  should  be  born,  the  estate  would 
vest  in  it  Would  it  be  contended,  that  such  grant,  when  it  took 
efiect,  was  revocable,  and  not  an  executed  contract,  upon  the  accept- 
ance of  the  estate  ?  The  same  question  might  be  asked  in  a  case 
of  a  gratuitous  grant  by  the  king  or  the  legislature  to  A  for  life, 
and  afterwards  to  the  heirs  of  B,  who  is  then  living.    Take  the  case 

44* 
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of  a  bank,  incorporated  for  a  limited  period,  upon  tbe  express  condi- 
tion that  it  shall  pay  oat  of  its  corporate  funds  a  certain  sum,  as  the 
consideration  for  the  charter,  and  after  the  corporation  is  organized  a 
payment  duly  made  of  the  sum  out  of  the  corporate  funds ;  will  it 
be  contended,  that  there  is  not  a  subsisting  contract  between  the 
government  and  the  corporation,  by  the  matters  thus  arising  ex  post 
facto,  that  the  charter  shall  not  be  revoked  during  the  stipulated 
period?     Suppose  an  act,  declaring  that  all  persons,  who  should 

thereafter  pay  into  the  public  treasury  a  stipulated  sum, 
[  *  693  ]  should  be  tenants  in  common  of  *  certain  lands  belonging 

to  the  State  in  certain  proportions ;  if  a  person,  afterwards 
born,  pays  the  stipulated  sum  into  the  treasury,  is  it  less  a  contract 
with  him,  than  it  would  be  with  a  person  in  esse  at  the  time  the  act 
passed  ?  We  must  admit,  that  there  may  be  future  springing  con* 
tracts  in  respect  to  persons  not  now  in  esse,  or  we  shall  involve 
ourselves  in  inextricable  difficulties.  And  if  there  may  be  in  respect 
to  natural  persons,  why  not  also  in  respect  to  artificial  persons,  ere* 
ated  by  the  law,  for  the  very  purpose  of  being  clothed  with  corporate 
powers  ?  I  am  unable  to  distinguish  between  the  case  of  a  grant  of 
land  or  of  franchises  to  an  existing  corporation,  and  a  like  grant  to  a 
corporation  brought  into  life  for  the  very  purpose  of  receiving  the 
grant.  As  soon  as  it  is  in  esse^  and  the  franchises  and  property 
become  vested  and  executed  in  it,  the  grant  is  just  as  much  an  exe« 
cuted  contract,  as  if  its  prior  existence  had  been  established  for  a 
century. 

Supposing,  however,  that  in  either  of  the  views  which  have  been 
suggested,  the  charter  of  Dartmouth  College  is  to  be  deemed  a  con* 
tract,  we  are  yet  met  with  several  objections  of  another  nature. 

It  isf  in  the  first  place,  contended,  that  it  is  not  a  contract  within 
the  prohibitory  clause  of  the  constitution,  because  that  clause  was 
never  intended  to  apply  to  mere  contracts  of  civil  institution,  such 
as  the  contract  of  marriage,  or  to  grants  of  power  to  state  officersi 
or  to  contracts  relative  to  their  ofiElces,  or  to  grants  of  trust  to  be 
exercised  for  purposes  merely  public,  where  the  grantees  take  no 

beneficial  interest. 
[  •  694  ]       It  is  admitted,  that  the  State  legislatures  have  •power 

to  enlarge,  repeal,  and  limit  the  authorities  of  public  officers 
in  their  official  capacities,  in  all  cases  where  the  constitutions  of  the 
States  respectively  do  not  prohibit  them ;  and  this,  among  others,  for 
the  very  reason,  tiiat  there  is  no  express  or  implied  contract,  that 
they  shall  always,  during  their  continuance  in  office,  exercise  such 
authorities.  They  are  to  exercise  them  only  during  the  good  pleasure 
of  the  legislature.    But  when  the  legislature  makes  a  contract  with 
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a  public  officer,  as  in  the  case  of  a  stipulated  salary  for  his  services, 
during  a  limited  period,  this,  during  the  limited  period,  is  just  as 
much  a  contract,  within  the  purview  of  the  constitutional  prohibition, 
as  a  like  contract  would  be  between  two  private  citizens.  Will  it 
be  contended,  that  the  legislature  of  a  State  can  diminish  the  salary 
of  a  judge  holding  his  office  during  good  behavior  ?  Such  an  author- 
ity has  never  yet  been  asserted  to  our  knowledge.  It  may  also  be 
admitted,  that  corporations  for  mere  public  government,  such  as 
towns,  cities,  and  counties,  may  in  many  respects  be  subject  to  legis- 
lative control.  But  it  will  hardly  be  contended  that,  even  in  respect 
to  such  corporations,  the  legislative  power  is  so  transcendent  that  it 
may,  at  its  will,  take  away  the  private  property  of  the  corporation, 
or  change  the  uses  of  its  private  funds  acquired  under  the  public 
faith.  Can  the  legislature  confiscate  to  its  own  use  the  private  funds 
which  a  municipal  corporation  holds  under  its  charter,  without  any 
default  or  consent  of  the  corporators  ?  If  a  municipal  corporation  be 
capable  of  holding  devises  and  legacies  to  charitable  uses, 
(as  many  municipal  *  corporations  are,)  does  the  legislature,  [  *  695  ] 
under  our  forms  of  limited  government,  possess  the  authority 
to  seize  upon  those  funds,  and  appropriate  them  to  other  uses,  at  its 
own  arbitrary  pleasure,  against  the  will  of  the  donors  and  donees  ? 
Prom  the  very  nature  of  our  governments,  the  public  faith  is  pledged 
the  other  way ;  and  that  pledge  constitutes  a  valid  compact ;  and 
that  compact  is  subject  only  to  judicial  inquiry,  construction,  and 
abrogation.  This  court  have  already  had  occasion,  in  other  causes, 
to  express  their  opinion  on  this  subject ;  and  there  is  not  the  slightest 
inclination  to  retract  it.  Teiret  v.  Taylor,  9  C.  43 ;  Town  of  Paw- 
let  V.  Clark,  9  C.  292. 

As  to  the  case  of  the  contract  of  marriage,  which  the  argument 
supposes  not  to  be  within  the  reach  of  the  prohibitory  clause,  because 
it  is  matter  of  civil  institution,  I  profess  not  to  feel  the  weight  of 
the  reason  assigned  for  the  exception.  In  a  legal  sense,  all  contracts 
recognized  as  valid  in  any  country,  may  be  properly  said  to  be  mat- 
ters of  civil  institution,  since  they  obtain  their  obligation  and  con- 
struction jwre  hci  contractus.  Titles  to  land,  constituting  part  of  the 
public  domsdn,  acquired  by  grants  under  the  provisions  of  existing 
laws  by  private  persons,  are  certainly  contracts  of  civil  institution. 
Yet  no  one  ever  supposed  that,  when  acquired  b<md  fide^  they  were 
not  beyond  the  reach  of  legislative  revocation.  And  so,  certainly,  is 
the  established  doctrine  of  this  court.  Terret  v.  Taylor,  9  C.  43 ; 
Town  of  Pawlet  v.  Clark,  9  C.  292.  A  general  law  regulating 
divorces  firom  the  contract  of  marriage,  like  a  law  regu- 
lating *  remedies  in  other  cases  of  breaches  of  contracts,  is  [  •696  ] 
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not  necessarily  a  law  impairing  the  obligation  of  cmch  a  con- 
tract See  Holmes  t;*  Lansing,  3  Johns.  Cas.  73.  It  may  be  the 
only  effectual  mode  of  enforcing  the  obligations  of  the  contract  on 
both  sides.  A  law  punishing  a  breach  of  a  contract,  by  imposing  a 
forfeiture  of  the  rights  acquired  under  it,  or  dissolving  it  because 
the  mutual  obligations  were  no  longer  observed,  is  in  no  correct 
sense  a  law  impairing  the  obligations  of  the  contract  Ck>uld  a  law, 
compelling  a  specific  performance,  by  giving  a  new  remedy,  be  justly 
deemed  an  excess  of  legislative  power?  Thus  far  the  contract  of 
marriage  has  been  considered  with  reference  to  general  laws,  regu- 
lating divorces  upon  breaches  of  that  contract  Sut  if  the  argument 
means  to  assert  that  the  legislative  power  to  dissolve  such  a  con- 
tract, without  any  breach  on  either  side,  against  the  wishes  of  the 
parties,  and  without  any  judicial  inquiry  to  ascertain  a  breach,  I  cer- 
tainly am  not  prepared  to  admit  such  a  power,  or  that  its  exercise 
would  not  en^nch  upon  the  prohibition  of  the  constitution.  If, 
under  the  faith  of  existing  laws,  a  contract  of  marriage  be  duly 
solemnized,  or  a  marriage  settiement  be  made,  (and  marriage  is 
always,  in  law,  a  valuable  consideration  for  a  contract,)  it  is  not 
easy  to  perceive  why  a  dissolution  of  its  obligations  without  any 
default  or  assent  of  the  parties,  may  not  as  wdl  fall  within  the 
prohibition,  as  any  other  contract  for  a  valuable  consideration. 
A  man  has  just  as  good  a  right  to  his  wife,  as  to  the 
{  •  697  ]  property  acquired  under  a  marriage  *  contract  He  has 
a  legal  right  to  her  society  and  her  fortune ;  and  to  de* 
vest  such  right  without  his  default,  and  against  his  will,  would  be 
as  flagrant  a  violation  of  the  principles  of  justice,  as  the  confiscation 
of  his  own  estate.  I  leave  this  case,  however,  to  be  settied,  when  it 
shall  arise.  I  have  gone  into  it,  because  it  was  urged  with  great 
earnestness  upon  us,  and  required  a  reply.  It  is  sufiicient  now  to 
say,  that,  as  at  present  advised,  the  argument,  derived  from  this 
source,  does  not  press  my  mind  with  any  new  and  insurmountable 
difiiculty. 

In  respect*  also  to  grants  and  contracts,  it  would  be  far  too  narrow 
a  construction  of  the  constitution,- to  limit  the  prohibitory  clause  to 
such  only  where  the  parties  take  for  their  own  private  benefit  A 
grant  to  a  private  trustee  for  the  benefit  of  a  particular  cestui  que 
trust,  or  for  any  special,  private,  or  public  charity,  cannot  be  the  less 
a  contract  because  the  trustee  takes  nothing  for  bis  own  benefit  A 
grant  of  the  next  presentation  to  a  church  is  still  a  contract,  although 
it  limit  the  grantee  to  a  mere  right  of  nomination  or  patronage. 
2  Bl.  Com.  21.  The  fallacy  of  the  argument  consists  in  assuming 
the  very  ground  in  controversy.     It  is  not  admitted,  that  a  contract 
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with  a  trustee  is  in  its  own  nature  revocable,  whether  it  be  for 
special  or  general  purposes,  for  public  charity  or  particular  benefi- 
cence. A  private  donation,  vested  in  a  trustee  for  objects  of  a 
general  nature,  does  not  thereby  become  a  public  trust,  which  the 
government  may,  at  its  pleasure,  take  firom  the  trustee,  and 
administer  *  in  its  own  way.  The  truth  is,  that  the  govern-  [  *  698  ] 
ment  has  no  power  to  revoke  a  grant,  even  of  its  own  funds, 
when  given  to  a  private  person,  or  a  corporation,  for  special  uses. 
It  cannot  recall  its  own  endowments  granted  to  any  hospital,  or 
college,  or  city,  or  town,  for  the  use  of  such  corporations.  The  only 
authority  remaining  to  the  government  is  judicial,  to  ascertain  the 
validity  of  the  grant,  to  enforce  its  proper  uses,  to  suppress  frauds, 
end,  if  the  uses  are  charitable,  to  secure  their  regular  administration 
through  the  means  of  equitable  tribunals,  in  cases  where  there  would 
otherwise  be  a  failure  of  justice. 

Another  objection  growing  out  of,  and  connected  with  that  which 
we  have  been  considering  is,  that  no  grants  are  withiii  the  constitu- 
tional prohibition,  except  such  as  respect  property  in  the  strict  sense 
of  the  term ;  that  is  to  say,  beneficial  interests  in  lands,  tenements, 
and  hereditaments,  &c.,  &c.,  which  may  be  sold  by  the  grantees  for 
their  own  benefit ;  and  that  grants  of  franchises,  immunities,  and 
authorities  not  valuable  to  the  parties,  as  property,  are  excluded  firom 
its  purview.  No  authority  has  been  cited  to  sustain  this  distinction, 
and  no  reason  is  perceived  to  justify  its  adoption.  There  are  many 
rights,  firanchises,  and  authorities,  which  are  valuable  in  contempla<» 
tion  of  law,  where  no  beneficial  interest  can  accrue  to  the  possessor. 
A  grant  of  the  next  pre9entation  to  a  church,  Umited  to  the  grantee 
alone,  has  been  already  mentioned.  A  power  of  appointment,  re- 
served in  a  marriage  settlement,  either  to  a  party  or  a  stranger,  to 
appoint  used  in  favor  of  third  persons,  without  compensa- 
tion, is  another  instance.  *  A  grant  of  lands  to  a  trustee  [  *  699  ] 
to  raise  portions  or  pay  debts  is,  in  law,  a  valuable  grant, 
and  conveys  a  legal  estate.  Even  a  power  given  by  wiU  to  executors 
to  sell  an  estate  for  payment  of  debts  is,  by  the  better  opinions  and 
authority,  coupled  with  a  trust,  and  capable  of  survivorship.  Co.  Lit 
113  a ;  Harg.  and  Butler's  note,  2 ;  Sugden  on  Powers,  140 ;  Jackson 
V.  Jansen,  6  Johns.  Rep.  73 :  Franklin  v.  Osgood,  2  Johns.  Ch.  1 ; 
S.  C.  14  Johns.  Rep.  627 ;  Zebach  v.  Smith,  3  Binn.  Rep.  69 ;  Lessee 
of  Moody  v.  Vandyke,  4  Binn.  31,  37 ;  Attorney- General  v.  Gleg,  1 
Atk.  356 ;  1  Bac  Abr.  686,  Gwillim  edit  Many  dignities  and  offices, 
existing  at  common  law,  are  merely  honorary,  and  without  profit, 
and  sometimes  are  onerous.  Yet  a  grant  of  them  has  never  been 
supposed  the  less  a  contract  on  that  account    In  respect  to  firan- 
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t^hises,  whether  corporate  or  not,  which  include  a  pernancy  of  profits; 
such  as  a  right  of  fishery,  or  to  hold  a  ferry,  a  market,  or  a  fair,  or  to 
erect  a  turnpike,  bank,  or  bridge,  there  is  no  pretence  to  say  that 
grants  of  them  are '  not  within  the  constitution.  Yet  they  may,  in 
point  of  fact,  be  of  no  exchangeable  value  to  the  owners.  They 
may  be  worthless  in  the  market  The  truth,  however,  is,  that  all 
incorporeal  hereditaments,  whether  they  be  immunities,  dignities, 
offices,  or  franchises^  or  other  rights,  are  deemed  Valuable  in  law. 
The  owners  have  a  legal  estate  and  property  in  them,  and  legal  re- 
medies to  support  and  recover  them,  in  case  of  any  injury,  obstruction, 
or  disseisin  of  them.     Whenever  they  are  the  subjects  of  a  contract 

or  grant,  they  are  just  as  much  within  tiie  reach  of  the 
[  *700  ]  constitution  as  any  other  grant    *  Nor  is  there  any  solid 

reason  why  a  contract  for  the  exercise  of  a  mere  authority 
should  not  be  just  as  much  guarded  as  a  contract  for  the  use  and 
dominion  of  property.  Mere  naked  powers,  which  are  to  be  exer- 
cised for  the  exclusive  benefit  of  the  grantor,  are  revocable  by  him 
for  that  very  reason*  But  it  is  otherwise  where  a  power  is  to  be 
exercised  in  aid  of  a  right  vested  in  the  grantee.  We  all  know  that 
.  a  power  of  attorney,  forming  a  part  of  a  security  upon  the  assign- 
ment of  a  chose  in  action^  is  not  revocable  by  the  grantor.  For  it 
then  sounds  in  contract,  and  is  coupled  with  an  interest  Walsh  v. 
Whitcomb,  2  Esp.  565 ;  Bergen  v.  Bennett,  1  Gaines's  Cases  in 
Error,  1, 15 ;  Raymond  v.  Squire,  11  Johns*  Rep.  47.  So  if  an  estate 
be  conveyed  in  trust  for  the  grantor,  the  estate  is  inevocable  in  the 
grantee,  although  he  can  take  no  beneficial  interest  for  himself« 
Many  of  the  best  settled  estates  stand  upon  conveyances  of  this 
nature ;  and  there  can  be  no  doubt  that  such  grants  are  contracts 
within  the  prohibition  in  question. 

In  respect  to  corporate  franchises,  they  are,  properly  speaking, 
legal  estates  vested  in  the  corporation  itself  as  soon  as  it  is  in  esse* 
They  are  not  mere  naked  powers  granted  to  the  corporation ;  but 
powers  coupled  with  an  interest  The  property  of  the  corporation  vests 
upon  the  possession  of  its  franchises ;  and  whatever  may  be  thought 
as  to  the  corporators,  it  cannot  be  denied,  that  the  corporation  itself 

has  a  legal  interest  in  them.  It  may  sue  and  be  sued  for 
[  •  701  ]  them.     Nay,  more,  this  very  right  is  one  of  its  *  ordinary 

franchises.  ^  It  is  likewise  a  franchise,"  says  Mr.  Justice 
Blackstone,  <<  for  a  number  of  persons  to  be  incorporated  and  subsist 
as  a  body  politic,  with  power  to  maintain  perpetual  succession,  and 
do  other  corporate  acts ;  and  each  individual  member  of  such  cor-- 
poration  is  also  said  to  have  a  franchise  or  freedom."  2  Bl.  Com.  37 ; 
1  Kyd  on  Corp.  14, 16.    In  order  to  get  rid  of  the  legal  difficulty  of 
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these  firanchises  being  considered  as  valuable  hereditaments  or  prop* 
erty,  the  counsel  for  the  defendant  are  driven  to  contend,  that  the 
corporators  or  trustees  are  mere  agents  of  the  corporation,  in  whom 
no  beneficial  interest  subsists ;  and  so  nothing  but  a  naked  power  is 
touched  by  removing  them  from  the  trust ;  and  then  to  hold  the  coc^ 
poration  itself  a  mere  ideal  being,  capable  indeed  of  holding  property 
or  franchises,  but  having  no  interest  in  them  which  can  be  the  8ul>« 
ject  of  contract.  Neither  of  these  positions  is  admissible.  The 
former  has  been  already  sufficiently  considered,  and  the  latter  may 
be  disposed  of  in  a  few  words.  The  corporators  are  not  mere  agents, 
but  have  vested  rights  in  their  character,  as  corporators.  The  right 
to  be  a  freeman  of  a  corporation  is  a  valuable  temporal  right  It  is 
a  right  of  voting  and  acting  in  the  corporate  concerns,  which  the  law 
recognizes  and  enforces,  and  for  a  violation  of  which  it  provides  a 
remedy.  It  is  founded  on  the  same  basis  as  the  right  of  voting  in 
public  elections ;  it  is  as  sacred  a  right ;  and  whatever  might  have 
been  the  prevalence  of  former  doubts,  since  the  time  of  Lord 
Holt,  such  a  right  has  always  been  deemed  a  valuable  franchise 
or  privilege.  Ashby  v.  White,  2  Ld.  Raym.  938 ;  1  Kyd  on 
Corp.  16. 
*  This  reasoning,  which  has  been  thus  far  urged,  applies  [  *7Q2  ] 
'  with  full  force  to  the  case  of  Dartmouth  College.  The  fran- 
chises granted  by  the  charter  were  vested  in  the  trustees  in  their 
corporate  character.  The  lands  and  other  property,  subsequently 
acquired,  were  held  by  them  in  the  same  manner.  They  were  the 
private  demesnes  of  the  corporation,  held  by  it,  not,  as  the  argument 
supposes,  for  the  use  and  benefit  of  the  people  of  New  Hampshire^ 
but  as  the  charter  itself  declares,  '<  for  the  use  of  Dartmouth  College." 
There  were  not,  and  in  the  nature  of  things  could  not  be,  any  other 
cestui  que  use  entitled  to  claim  those  funds.  They  were,  indeed,  to  be 
devoted  to  the  promotion  of  piety  and  learning,  not  at  large,  but  in 
that  college,  and  the  establishments  connected  with  it ;  and  the  mode 
in  which  the  charity  was  to  be  applied,  and  the  objects  of  it,  were 
left  solely  to  the  trustees,  who  were  the-  legal  governors  and  admin- 
istrators of  it  No  particular  person  in  New  Hampshire  possessed  a 
vested  right  in  the  bounty ;  nor  could  he  force  himself  upon  the 
trustees  as  a  proper  object  The  legislature  itself  could  not  deprive  the 
trustees  of  the  corporate  fiinds,  or  annul  their  discretion  in  the  appli- 
cation of  them,  or  distribute  them  among  its  own  favorites.  Could 
the  legislature  of  New  Hampshire  have  seized  the  land  given  by  the 
State  of  Vermont  to  the  corporation,  and  appropriated  it  to  uses  dis- 
tinct from  those  intended  by  the  charity,  against  the  will  of  the 
trustees  ?    This  question  cannot  be  answered  in  the  affirmative,  until 
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it  is  established,  that  the  legislature  may  lawfully  take  the 
[  *  703  ]  property  of  A,  and  give  it  to  B,  and  if  it  *  could  not  take 

away  or  restrain  the  corporate  funds,  upon  what  pretence 
can  it  take  away  or  restrain  the  corporate  franchises?  Without  the 
franchises,  the  funds  could  not  be  used  for  corporate  purposes ;  but 
without  the  funds,  the  possession  of  the  franchises  might  still  be  of 
inestimable  value  to  the  college,  and  to  the  cause  of  religion  and 
learning. 

Thus  far,  the  rights  of  the  corporation  itself,  in  respect  to  its  prop- 
erty and  franchises,  have  been  more  immediately  considered.  But 
there  are  other  rights  and  privileges  belonging  to  the  trustees  colleo* 
tively,  and  severally,  which  are  deserving  of  notice.  They  are 
intrusted  with  the  exclusive  power  to  manage  the  funds,  to  choose 
the  officers,  and  to  regulate  the  corporate  concerns,  according  to  their 
own  discretion.  The  jus  patronatus  is  vested  in  them.  The  visitato;- 
rial  power,  in  its  most  enlarged  extent,  also  belongs  to  them.  When 
this  power  devolves  upon  the  founder  of  a  charity,  it  is  an  heredita^ 
ment,  descendible  in  perpetuity  to  his  heirs,  and  in  default  of  heirs,  it 
escheats  to  the  government  Rex  v.  St.  Catherine's  Hall,  4  T.  R.  233. 
It  is  a  valuable  right  founded  in  property,  as  much  so  as  the  right  of 
patronage  in  any  other  case.  It  is  a  right  which  partakes  of  a 
judicial  nature.  May  not  the  founder  as  justly  contract  for  the  pos- 
session  of  this  right  in  return  for  his  endowment,  as  for  any  other 
equivalent;  and  if,  instead  of  holding  it  as  an  hereditament,  he 
assigns  it  in  perpetuity  to  the  trustees  of  the  corporation,  is  it  less  a 

valuable  hereditament  in  their  hands?  The  right  is  not 
[  •  704  ]  merely  a  collective  right  in  all  the  trustees ;  •  each  of  them 

also  has  a  franchise  in  it.  Lord  Holt  says :  '*  It  is  agreeable 
to  reason,  and  the  rules  of  law,  that  a  franchise  should  be  vested  in 
the  corporation  aggregate,  and  yet  the  benefit  redound  to  the  partic* 
nlar  members,  and  be  enjoyed  by  them  in  their  private  capacities. 
Where  the  privilege  of  election  is  used  by  particular  persons,  it  is  a 
particular  right  vested  in  each  particular  man."  Ashby  v.  White,  2 
Ld.  Raym.  938,  952 ;  Attorney-General  v.  Dixie,  13  Ves.  619.  Each 
of  the  trustees  had  a  right  to  vote  in  all  elections.  If  obstructed  in 
the  exercise  of  it,  the  law  furnished  him  with  an  adequate  recompense 
in  damages.  If  ousted  unlawfully  from  his  office,  the  law  would,  by 
a  mandamus^  compel  a  restoration. 

It  is  attempted,  however,  to  establish  that  the  trustees  have  no 
interest  in  the  corporate  franchises,  because  it  is  said  that  they  may 
be  witnesses  in  a  suit  brought  against  the  corporation.  The  case 
cited  at  the  bar  certainly  goes  the  length  of  asserting,  that  in  a  suit 
brought  against  a  charitable  corporation  for  a  recompense  for  services 
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performed  for  the  corporation,  the  governors,  constituting  the  corpo- 
ration, (but  whether  intrusted  with  its  funds  or  not  by  the  act  of 
incorporation  does  not  appear,)  are  competent  witnesses  against  the 
plaintiff.  Weller  v.  The  Governor  of  the  Foundling  Hospital,  Peake's 
N.  P.  Rep.  153.  But  assuming  this  case  to  have  been  rightly 
decided,  (as  to  which  upon  the  authorities  there  may  be 
room  to  doubt,)  the  corporators  •being  technically  parties  [  'TOS  ] 
to  the  record,  (Attorney-General  v.  City  of  London,  &c.,  3 
Bro.  Ch.  C.  171 ;  8.  C.  1  Ves.  jun.  243 ;  Burton  v.  Hinde,  5  T.  R. 
174;  Nason  v.  Thatcher,  7  Mass.  R.  398 ;  PhilHps  on  Evid.  42,  52, 
57,  and  notes-;  1  Kyd  on  Corp.  304,  &c. ;  Highmore  on  Mortm.  614,) 
it  does  not  establish  that  in  a  suit  for  the  corporate  property  vested 
in  the  trustees  in  their  corporate  capacity,  the  trustees  are  competent 
witnesses.  At  all  events,  it  does  not  establish  that  in  a  suit  for  the 
corporate  franchises  to  be  exercised  by  the  trustees,  or  to  enforce  their 
visitatorial  power,  the  trustees  would  be  competent  witnesses.  On  a 
mandamus  to  restore  a  trustee  to  his  corporate  or  visitatorial  power, 
it  will  not  be  contended  that  the  trustee  is  himself  a  competent 
witness  to  establish  his  own  rights,  or  the  corporate  rights.  Yet 
why  not,  if  the  law  deems  that  a  trustee  has  no  interest  in  the  fran- 
chise ?  The  test  of  interest  assumed  in  the  argument  proves  nothing 
in  this  case.  It  is  not  enough  to  establish  that  the  trustees  are 
sometimes  competent  witnesses ;  it  is  necessary  to  show  that  they 
are  always  so  in  respect  to  the  corporate  franchises,  and  their  own. 
It  will  not  be  pretended  that  in  a  suit  for  damages  for  obstruction  in 
the  exercise  of  his  official  powers,  a  trustee  is  a  disinterested  witness. 
Such  an  obstruction  is  not  a  damnum  absque  infuria.  Each  trustee 
has  a  vested  right,  and  legal  interest  in  his  office,  and  it  cannot  be 
devested  but  by  due  course  of  law.  The  illustration,  therefore,- lends 
no  new  force  to  the  argument,  for  it  does  not  establish  that 
when  their  own  rights  •  are  in  controversy,  the  trustees  have  [  *  706  ] 
no  legal  interest  in  their  offices. 

The  principal  objections  having  been  thus  answered  satisfactorily, 
at  least  to  my  own  mind,  it  remains  only  to  declare  that  my  opin- 
ion, after  the  most  mature  deliberation  is,  that  the  charter  of  Dart- 
mouth College,  granted  in  1769,  is  a  contract  within  the  purview  of 
the  constitutional  prohibition. 

I  might  now  proceed  to  the  discussion  of  the  second  question ; 
but  it  is  necessary  previously  to  dispose  of  a  doctrine  which  has  been 
very  seriously  urged  at  the  bar,  namely,  that  the  charter  of  Dartmouth 
College  was  dissolved  at  the  Revolution,  and  is,  therefore,  a  mere 
nullity.  A  case  before  Lord  Thurlow  has  been  cited  in  support  of 
tliis  doctrine.  Attomey-Crenerai  v.  City  of  Iiondon,  3  Bro.  Ch.  C.  171 ;. 
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8.  C.  1  Ves.  Jan.  243.  The  principal  question  in  that  case  was, 
whether  the  corporation  of  William  and  Mary's  College,  in  Virginia, 
(which  had  received  its  charter  from  King  William,  and  Queen 
Mary,)  should  still  be  permitted  to  administer  the  charity  under  Mr. 
Boyle's  will,  no  interest  having  passed  to  the  college  under  the  will, 
but  it  acting  as  an  agent  or  trustee  under  a  decree  in  chancery,  or 
whether  a  new  scheme  for  the  administration  of  the  charity  should 
be  laid  before  the  court.  Lord  Thurlow  directed  a  new  scheme, 
because  the  college,  belonging  to  an  independent  government,  was  no 
longer  within  the  reach  of  the  court     And  he  very  unnecessaiily 

added,  that  he  could  not  now  consider  the  college  as  a  cor- 
[  •TO?  ]  poration,  or,  as  another  report,  1  Ves.  jun.  343,  states,  'that 

he  could  not  take  notice  of  it  as  a  corporation,  it  not  having 
proved  its  existence  as  a  corporation  at  all.  If  by  this,  Lord  Thurlow 
meant  to  declare  that  all  charters  acquired  in  America  from  the  crown 
were  destroyed  by  the  Revolution,  his  doctrine  is  not  law ;  and  if  it 
had  been  true,  it  would  equally  apply  to  all  other  grants  from  the 
crown,  which  would  be  monstrous.  It  is  a  principle  of  the  common 
law,  which  has  been  recognized  as  well  in  this  as  in  other  courts, 
that  the  division  of  an  empire  works  no  forfeiture  of  previously 
vested  rights  of  property.  And  this  maxim  is  equally  consonant 
with  the  common  sense  of  mankind  and  the  maxims  of  eternal 
justice.  Terret  v.  Taylor,  9  C.  43,  50 ;  Kelly  v,  Harrison,  2  Johns, 
Cas.  29 ;  Jackson  v.  Lunn,  3  Johns.  Cas.  109 ;  Calvin's  case,  7  Co, 
27.  This  objection,  therefore,  may  be  safely  dismissed,  without 
further  comment 

The  remaining  inquiry  is,  whether  the  acts  of  the  legislature  of 
New  Hampshire  now  in  question,  or  any  of  them,  impair  the  obliga- 
tions of  the  charter  of  Dartmouth  College.  The  attempt,  certainly, 
is  to  force  upon  the  corporation  a  new  charter  against  the  will  of  the 
corporators.  Nothing  seems  better  settled  at  the  common  law,  than 
the  doctrine  that  the  crown  cannot  force  upon  a  private  corporation 
a  new  charter,  or  compel  the  old  members  to  give  up  their  own  fran- 
chises, or  to  admit  new  members  into  the  corporation.  Rex  v.  Vice- 
Chancellor  of  Cambridge,  3  Bur.  1656 ;  Rex  v.  Pasmore,  3  T.  R.  240 ; 

1  Kyd  on  Corp.  65 ;  Rex  v.  Larwood,  Comb.  316.  Neither 
[  *  708  ]  can  the  crown  compel  a  man  *  to  become  a  member  of  such 

corporation  against  his  will.  Rex  v.  Dr.  Askew,  4  Bur.  2200. 
As  little  has  it  been  supposed  that,  \mder  our  limited  governments, 
the  legislature  possessed  such  transcendent  authority.  On  one  occa- 
sion, a  very  able  court  held,  that  the  state  legislature  had  no  author- 
ity to  compel  a  person  to  become  a  member  of  a  mere  private  cor- 
poration, created  for  the  promotion  of  a  private  enterprise,  because 
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every  man  had  a  right  to  refuse  a  grant  Ellis  v.  Marshall,  2  Mass. 
Rep.  269.  On  another  occasion,  the  same  learned  court  declared,  that 
they  were  all  satisfied  that  the  rights,  legally  vested  in  a  corporation, 
cannot  be  controlled  or  destroyed  by  any  subsequent  statute,  unless 
a  power  for  that  purpose  be  reserved  to  the  legislature  in  the  act  of 
incorporation.  Wales  v.  Stetson,  2  Mass.  Rep.  143, 146.  These  prin* 
ciples  are  so  consonant  with  justice,  sound  policy,  and  legal  reasoning, 
that  it  is  difficult  to  resist  the  impression  of  their  perfect  correctness. 
The  application  of  them,  however,  does  not,  Irom  our  limited  author- 
ity, properly  belong  to  the  appellate  jurisdiction  of  this  court  in  this 
case. 

A  very  summary  examination  of  the  acts  of  New  Hampshire  will 
abundantly  show  that,  in  many  material  respects,  they  change  the 
charter  of  Dartmouth  College.  The  act  of  the  S7th  of  June,  1816, 
declares  that  the  corporation  known  by  the  name  of  the  Trustees  of 
Dartmouth  College,  shall  be  called  the  Trustees  of  Dartmouth  Uni- 
versity. That  the  whole  number  of  trustees  shall  be  twenty^ 
one,  a  majority  *  of  whom  shall  form  a  quorum ;  that  they  [  •  709  ] 
and  their  successors  shall  hold,  use,  and  enjoy  forever,  all 
the  powers,  authorities,  rights,  property,  liberties,  privileges,  and  im- 
munities, heretofore  held,  &c.,-by  the  Trustees  of  Dartmouth  College, 
except  where  the  act  otherwise  provides ;  that  they  shall  also  have 
power  to  determine  the  times  and  places  of  their  meetings  and  man- 
ner of  notifying  the  same ;  to  organize  colleges  in  the  university ;  to 
establish  an  institute,  and  elect  fellows  and  members  thereof;  to 
appoint  and  displace  officers,  and  determine  their  duties  and  compen- 
sation ;  to  delegate  the  power  of  supplying  vacancies  in  any  of  the 
offices  of  the  university  for  a  limited  term ;  to  pass  ordinances  for 
the  government  of  the  students ;  to  prescribe  the  course  of  education ; 
and  to  arrange,  invest,  and  employ  the  funds  of  the  university.  The 
act  then  provides  for  the  appointment  of  a  board  of  twenty-five  over- 
seers, fifteen  of  whom  shall  form  a  quorum,  of  whom  five  are  to  be 
such  ex  officio,  and  the  residue  of  the  overseers,  as  well  as  the  new 
trustees,  are  to  be  appointed  by  the  governor  and  council.  The 
board  of  overseers  are,  among  other  things,  to  have  power  "  to  in- 
spect and  confirm,  or  disapprove  and  negative,  such  votes  and  pro- 
ceedings of  the  board  of  trustees  as  shall  relate  to  the  appointment 
and  removal  of  president,  professors,  and  other  permanent  officers  of 
the  university,  and  determine  their  salaries ;  to  the  establishment  of 
colleges  and  professorships,  and  the  erection  of  new  college  build- 
ings." The  act  then  provides  that  the  president  and  professors  shall 
be.  nominated  by  the  trustees  and  appointed  by  the  over- 
seers, *  and  shall  be  liable  to  be  suspended  and  removed  in  [  *  710  ] 
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the  same  manner ;  and  that  each  of  the  two  boards  of  troa- 
tees  and  overseers  shall  have  power  to  suspend  and  remove  any 
member  of  their  respective  boards.  The  Supplementary  Act  of  the 
18th  of  December,  1816,  declares  that  nine  trustees  shall  form  a 
quorum,  and  that  six  votes  at  least  shall  be  necessary  for  the  passage 
of  any  act  or  resolution.  The  act  of  the  26th  of  December,  1816,  con- 
tains other  provisions,  not  very  material  to  the  question  before  us. 

From  this  short  analysis,  it  is  apparent  that,  in  substance,  a  new 
corporation  is  created,  including  the  old  corporators  with  new  powers, 
and  subject  to  a  new  control ;  or  that  the  old  corporation  is  newly 
organized  and  enlarged,  and  placed  under  an  authority  hitherto  un-> 
known  to  it  The  board  of  trustees  are  increased  from  twelve  to 
twenty-one.  The  college  becomes  a  university.  The  property  vested 
ia  the  old  trustees  is  transferred  to  the  new  board  of  trustees  in  their 
corporate  capacities.  The  quorum  is  no  longer  seven,  but  nine.  The 
old  trustees  have  no  longer  the  sole  right  to  perpetuate  their  succes- 
sion by  electing  other  trustees,  but  the  nine  new  trustees  are  in  the 
^st  instance  to  be  appointed  by  the  governor  and  council,  and  the 
new  board  are  then  to  elect  other  trustees  £rom  time  to  time  as 
vacancies  occur.  The  new  board,  too,  have  the  power  to  suspend 
pr  remove  any  member,  so  that  a  minority  of  the  old  board,  cooperat- 
ing with  the  new  trustees,  possess  the  unlimited  power  to  remove 
the  majority  of  the  old  board.     The  powers,  too,  of  the  corporation 

are  varied.  It  has  authority  to  organize  new  colleges  in 
[  *  711  ]  *  *'  the  university,  and  to  establish  an  institute,  and  elect 

fellows  and  members  thereof."  A  board  of  overseers  is 
created,  (a  board  utterly  unknown  to  the  old  charter,)  and  is  invested 
with  a  general  supervision  and  negative  upon  all  the  most  important 
(lets  and  proceedings  of  the  trustees.  And  to  give  complete  effect  to 
this  new  authority,  instead  of  the  right  to  appoint,  the  trustees  are 
in  future  only  to  nominate,  and  the  overseers  are  to  approve,  the 
president  and  professors  of  the  university. 

If  these  are  not  essential  changes,  impairing  the  rights  and  author- 
ities of  the  trustees,  and  viteJly  affecting  the  interests  and  organiza- 
tion of  Dartmouth  College  under  its  old  charter,  it  is  difficult  to 
conceive  what  acts,  short  of  an  unconditional  repeal  of  the  charter, 
could  have  that  effect.  If  a  grant  of  land  or  franchises  be  made  to 
A,  in  trust  for  special  purposes,  can  the  grant  be  revoked,  and  a  new 
grant  thereof  be  made  to  A,  B,  and  C,  in  trust  for  the  same  purposes, 
without  violating  the  obligation  of  the  first  grant  ?  If  property  be 
vested  by  grant  in  A  and  B,  for  the  use  of  a  college,  or  a  hospital, 
of  private  foundation,  is  not  the  obligation  of  that  grant  impaired 
when  the  estate  is  taken  firom  their  exclusive  management,  and  vested 
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in  them  in  common  with  ten  other  persons  ?  If  a  power  of  appoint* 
ment  be  given  to  A  and  B,  is  it  no  violation  of  their  right  to  annul 
the  appointment,  unless  it  be  assented  to  by  five  other  persons,  and 
then  confirmed  by  a  distinct  body  ?  If  a  bank,  or  insurance  company, 
by  the  terms  of  its  charter,  be  under  the  management  of 
directors,  elected  by  the  stockholders,  would  not  the  •rights  [  *  712  ] 
acquired  by  the  charter  be  impaired  if  the  legislature  should 
take  the  right  of  election  from  the  stockholders,  and  appoint  directors 
unconnected  with  the  corporation  ?  These  questions  carry  their  own 
answers  along  with  them.  The  common  sense  of  mankind  wiU 
teach  us  that  all  these  cases  wotdd  be  direct  infringements  of  the 
legal  obligations  of  the  grants  to  which  they  refer ;  and  yet  they  are, 
with  no  essential  distinction,  the  same  as  the  case  now  at  the  bar. 

Lot  my  judgment,  it  is  perfectly  clear  that  any  act  of  a  legislature 
which  takes  away  any  powers  or  franchises  vested  by  its  charter  in  a 
private  corporation  or  its  corporate  officers,  or  which  restrains  or 
controls  the  legitimate  exercise  of  them,  or  transfers  them  to  other 
persons,  without  its  assent,  is  a  violation  of  the  obligations  of  that 
charter.  K  the  legislature  mean  to  claim  such  an  authority,  it  must 
be  reserved  in  the  grant  •  The  charter  of  Dartmouth  College  contains 
no  such  reservation;  and  I  am,  therefore,  bound  to  declare  that  the 
acts  of  the  legislature  of  New  Hampshire,  now  in  question,  do  impair 
the  obligations  of  that  charter,  and  are,  consequently,  unconstitu- 
tional and  void. 

In  pronouncing  this  judgment,  it  has  not  for  one  moment  escaped 
me  how  delicate,  difficult,  and  ungracious  is  the  task  devolved  upon 
us.  The  predicament  in  which  this  court  stands  in  relation  to  the 
nation  at  large,  is  full  of  perplexities  and  embarrassments.  It  is 
called  to  decide  on  causes  between  citizens  of  different  States,  be* 
tween  a  State  and  its  citizens,  and  between  different  States. 
It  stands,  therefore,  in  the  midst  of  •jealousies  and  rivahries  [  •  713  ] 
of  conflicting  parties,  with  the  most  momentous  interests 
confided  to  its  care.  Under  such  circumstances,  it  never  can  have  a 
motive  to  do  more  than  its  duty ;  and,  I  trust,  it  will  always  be  found 
to  possess  firmness  enough  to  do  that. 

Under  these  impressions,  I  have  pondered  on  the  case  before  us 
with  the  most  anxious  deliberation.  I  entertain  great  respect  for  the 
legislature  whose  acts  are  in  question.  I  entertain  no  less  respect 
for  the  enlightened  tribunal  whose  decision  we  are  called  upon  to 
review.  In  the  examination,  I  have  endeavored  to  keep  my  steps 
super  cmtiquas  vias  of  the  law^  under  the  guidance  of  authority  and 
principle.  It  is  not  for  judges  to  listen  to  the  voice  of  persuasive 
eloquence  or  popular  appeal.     We  have  nothing  to  do  but  to  pro- 
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nouuce  the  law  as  we  find  it ;  and,  having  done  this,  our  justification 
must  be  left  to  the  impartial  judgment  of  our  country. 

DuvALL,  J.,  dissented. 
[  *  714  ]       *  Upon  the  suggestion  of  the  plaintiff's  counsel,  that  the 
defendant  had  died  since  the  last  term,  the  court  ordered 
the  judgment  to  be  entered  nunc  pro  time  as  of  that  term,  as  follows : 

Judgment.  This  cause  came  on  to  be  heard  on  the  transcript  of 
the  record,  and  was  argued  by  counsel.  And  thereupon  all  and  sin- 
gular the  premises  being  seen,  and  by  the  court  now  here  fully 

understood,  and  mature  deliberation  being  thereupon  had, 
[  *  715  ]  *  it  appears  to  this  court  that  the  said  acts  of  the  legblature 

of  New  Hampshire,  of  the  twenty-seventh  of  June  and  of 
the  eighteenth  and  twenty-sixth  of  December,  Anno  Domini,  1816, 
in  the  record  mentioned,  are  repugnant  to  the  constitution  of  the 
United  States,  eind  so  not  valid ;  and,  therefore,  that  the  said  superior 
court  of  judicature  of  the  State  of  New  Hampshire  erred  in  render- 
ing judgment  on  the  said  special  verdict  in  favor  of  the  said  plaintiffs; 
and  that  the  said  court  ought  to  have  rendered  judgment  thereon, 
that  the  said  trustees  recover  against  the  said  Woodward,  the  amount 
of  damages  found  and  assessed,  in  and  by  the  verdict  aforesaid, 
namely,  the  sum  of  twenty  thousand  dollars.  Whereupon  it  is  con- 
sidered, ordered,  and  adjudged  by  this  court,  now  here,  that  the  afore- 
said judgment  of  the  said  superior  court  of  judicature  of  the  State 
of  New  Hampshire  be  and  the  same  hereby  is  reversed  and  aimulled; 
and  this  court  proceeding  to  render  such  judgment  in  the  premises  as 
the  said  superior  court  of  judicature  ought  to  have  rendered,  it  is  fur- 
ther considered  by  this  court,  now  here,  that  the  said  Trustees  of 
Dartmouth  College  do  recover  against  the  said  William  Woodward 
the  aforesaid  sum  of  twenty  thousand  dollars,  with  costs  of  suit; 
and  it  is  by  this  court,  now  here,  further  ordered,  that  a  special  man- 
date do  go  firom  this  court  to  the  said  superior  court  of  judicature  to 
carry  this  judgment  into  execution. 

8  W.  464j  12  W.  213;  8  P.  99;  5  P.  1 ;  6  P.  691 ;  11  P.  420;  12  P.  667;  IS  P.  519:  2  H. 
497 ;  6  H.  301,  507;  9  H.  172 ;  10  H.  511 ;  14  H.  268 ;  16  H.  369. 
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Houston  v,  Moore. 

5W.  1. 

The  act  of  the  State  of  Peniuylyania,  of  the  28th  of  March,  1814,  proTiding,  (sec.  21,)  that/^  ^  'ff. 
the  officers  and  priyatos  of  the  militia  of  that  State,  neglecting  or  refusing  to  serve,  when//  ^  '  ^  . 
called  into  actual  service,  in  pnrsnanoe  of  any  order  or  requisition  of  the  President  of  the/X'  "^  ^^  c 
United  States,  shall  be  liable  to  the  penaltiea  defined  in  the  act  of  congress  of  the  28th  oi/z/T^^^^ 
Pebmary,  1795,  (1  Stots.  at  Large,  424,)  or  to  any  penalty  which  may  hare  been  pre-/>v^  ^  ^  '^ 
scribed  since  the  date  of  that  act,  or  which  may  hereafter  be  prescribed  by  any  law  of  the/^  7?  ^^^f§ 
United  States,  and  also  providing  for  the  trial  of  such  delinquents  by  a  state  court-martial,/^  J^  v  /  ^ 
and  that  a  list  of  the  delinqnenU  fined  by  such  ^coort  should  be  furnished  to  the  marshal/^  Z^  4r  ^^ 
of  the  United  States,  &c.,  and  also  to  the  comptroller  of  the  treasury  of  the  United  States^  iJ^/K  S/  ^ 
in  order  that  the  further  proceedings  directed  to  be  had  thereon  by  the  laws  of  the  United iT^/  ^  ^-Z 
States  might  be  completed,  is  not  repugnant  to  the  constitution  and  laws  of  the  United  ^^  ^y  /I. 
States.  xfn^u^"^ 

This  was  a  writ  of  error  to  tbe  supreme  court  of  the  State  of  Penn-  J^^  Z^^  . 
sylvania,  in  a  case  where  was  drawn  in  question  the  validity  ^^y      ^y 

of  a  statute  of  that  •  State,  on  the  ground  of  its  repugnancy  [  *  2  ]/^y^  s'^"^'^'"" 
to  the  constitution  and  laws  of  the  United  States,  and  the  !/  ^^-  '"""^ '^ 
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''  h' 


'  t   -y- 


■r  3/^    decision  was  in  favor  of  its  validity.     The  statute  which  formed 
A,  J 3^  the  ground  of  controversy  in  the  state  court,  was  passed  on  the  28th 
/^^/       of  March,  1814,  and  enacts,  among  other  things,  (sec.  21,)  that  every 
^  S's"     non-commissioned  officer  and  private  of  the  militia  who  shall  have 
(^  c  3      neglected  or  refused  to  serve  when  called  into  actual  service,  in  pur- 
suance of  any  order  or  requisition  of  the  President  of  the  United 
States,  shall  be  liable  to  the  penalties  defined  in  the  act  of  the  con- 
gress of  the  United  States,  passed  on  the  28th  of  February,  1795 ; 
and  then  proceeds  to  enumerate  them,  and  to  each  clause  adds:  ^ox 
shall  be  liable  to  any  penalty  which  may  have  been  prescribed  since 
the  date  of  the  passing  of  the  said  act,  or  which  may  hereafter  be 
prescribed  by  any  law  of  the  United  States.'^     The  statute  then 
further  provides  that,  <<  vdthin  one  month  after  the  expiration  of  the 
time  for  which  any  detachment  of  militia  shall  have  been  called  into 
the  service  of  the  United  States,  by  or  in  pursuance  of  orders  firom 
the  President  of  the  United  States,  the  proper  brigade  inspector  shall 
summon  a  general  or  a  regimental  court-martial,  as  the  case  may  be, 
for  the  trial  of  such  person  or  persons  belonging  to  the  detachment 
called  out,  who  shall  have  refused  or  neglected  to  march  therewith,  or 
to  furnish  a  sufficient  substitute ;  or  who,  after  having  marched  there- 
with, shall  have  returned,  without  leave  from  his  commanding  officer, 
of  which  delinquents  the  proper  brigade  inspector  shall  fur- 
J[  *  3  ]  nish  to  the  said  court-martial  *an  accumte  list.    And  as  soon 
as  the  said  court-martial  shall  have  decided  in  each  of  the 
cases  which  shall  be  submitted  to  their  consideration,  the  President 
thereof  shall  furnish  to  the  marshal  of  the  United  States,  or  to  his 
deputy,  and  also  to  the  comptroller  of  the  treasury  of  the  United 
States,  a  list  of  the  delinquents  fined,  in  order  that  further  proceed- 
ings directed  to  be  had  thereon  by  the  laws  of  the  United  States, 
may  be  completed." 

Houston,  the  plaintiff  in  error,  and  in  the  original  suit,  was  a  pri- 
vate, enrolled  in  th6  Pennsylvania  militia,  and  belonging  to  the 
detachment  of  the  militia  which  was  ordered  out  by  the  governor  of 
that  State,  in  pursuance  of  a  requisition  from  the  President  of  the 
United  States,  dated  the  4th  of  July,  1814.  Being  duly  notified  and 
called  upon,  he  neglected  to  march  with  the  detachment  to  the  ap- 
pointed place  of  rendezvous.  He  was  tried  for  this  delinquency 
before  a  court-martial  summoned  under  the  authority  of  the  executive 
of  that  State,  in  pursuance  of  the  section  of  the  statute  above  refer- 
red to.  He  appeared  before  the  court-martial,  pleaded  not  guiliy, 
and  was  in  due  form  sentenced  to  pay  a  fine ;  for  levying  of  which 
on  his  property,  he  brought  an  action  of  trespass  in  the  state  court 
of  common  pleas,  against  the  deputy  marshal  by  whom  it  was  levied. 
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At  the  trial  in  that  court,  the  plaintiff  prayed  the  court  to  instruct 
the  jury,  that  the  firsts  second,  and  third  paragraphs  of  the  21st  section 
of  the  above  statute  of  Pennsylvania,  so  far  as  they  related 
to  the  militia  called  into  the  *  service  of  the  United  States,  [  *  4  J 
under  the  laws  of  congress,  and  who  failed  to  obey  the 
c»rders  of  the  President  of  the  United  States,  are  contrary  to  the  con- 
stitution of  the  United  States,  and  the  laws  of  congress  made  in 
pursuance  thereof,  and,  are,  therefore,  null  and  void.  The  court  in- 
structed  the  jury  that  these  paragraphs  were  not  contrary  to  the  con- 
stitution or  laws  of  the  United  States,  and  were,  therefore,  not  null 
and  void.  A  verdict  and  judgment  was  thereupon  rendered  for  the 
defendant,  Moore ;  which  judgment  being  carried  by  writ  of  error 
before  the  supreme  court  of  Pennsylvania,  the  highest  court  of  law 
or  equity  of  that  State,  was  affirmed;  and  the  cause  was  then 
brought  before  this  court,  under  the  25th  section  of  the  Judiciary 
Act,  (1  Stats,  at  Large,  86.) 

This  cause  was  argued  at  the  last  term,  and  continued  to  the 
present  term  for  advisement 

Ebpkinsy  for  the  plaintiff  in  error. 

C  X  IngersoU  and  Rogers^  contra. 

•  The  judgment  of  the  court  was  delivered  at  the  present  [  *  12  ] 
terra  by  Washington,  J.,  who,  after  stating  the  facts  of 
the  case,  proceeded  as  follows :  — 

There  is  but  one  question  in  this  cause,  and  it  is,  whether  the  act 
of  the  legislature  of  Pennsylvania,  ^nder  the  authority  of  which  the 
plaintiff  in  error  was  tried,  and  sentenced  to  pay  a  fine,  is  repugnant 
to  the  constitution  of  the  United  States,  or  not  ? 

But  before  this  question  can  be  clearly  understood,  it  will  be  neces- 
sary to  inquire,  1.  What  are  the  powers  granted  to  the  general  gov- 
ernment, by  the  constitution  of  the  United  States,  over  the  militia? 
and,  2.  To  what  extent  they  have  been  assumed  and  exercised  ? 

1.  The  constitution  declares  that  congress  shall  have  power  to 
provide  for  calling  forth  the  militia  in  thrSe  specified  cases:  for 
organizing,  arming,  and  disciplining  them ;  and  for  governing  such 
part  of  them  as  may  be  employed  in  the  service  of  the  United  States ; 
reserving  to  the  States,  respectively,  the  appointment  of  the  officers, 
and  the  authority  of  training  the  militia  according  to  the  discipline 
prescribed  by  Congress.  It  is  further  provided,  that  the  President  of 
the  United  States  shall  be  commander  of  the  militia,  when  called 
into  the  actual  service  of  the  United  States. 
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2.  After  the  constitution  went  into  operation,  congress 
[  *  13  ]   proceeded,  by  many  successive   acts,  to  •exercise  these 
powers,  and  to  provide  for  all  the  cases  contemplated  by 
the  constitution. 

The  act  of  the  2d  of  May,  1792,*  which  is  reenacted  abnost  ver- 
batim by  that  of  the  28th  of  February,  1795,  authorizes  the  President 
of  the  United  States,  in  case  of  invasion,  or  of  imminent  danger  of 
it,  or  when  it  may  be  necessary  for  executing  the  laws  of  the  United 
States,  or  to  suppress  insurrections,  to  call  forth  such  number  of  the 
militia  of  the  States  most  convenient  to  the  scene  of  action,  as  he 
may  judge  necessary,  and  to  issue  his  orders  for  that  purpose  to 
such  officer  of  the  militia  as  he  shall  think  proper.  It  prescribes  the 
amount  of  pay  and  allowances  of  the  militia  so  called  forth,  and 
employed  in  the  service  of  the  United  States,  and  subjects  them  to 
the  rules  and  articles  of  war  applicable  to  the  regular  troops.  It 
then  proceeds  to  prescribe  the  punishment  to  be  inflicted  upon  delin- 
quents, and  the  tribunal  which  is  to  try  them,  by  declaring,  that  every 
officer  or  private  who  should  fail  to  obey  the  orders  of  the  President 
in  any  of  the  cases  before  recited  should  be  liable  to  pay  a  certaia 
fine,  to  be  determined  and  adjusted  by  a  court-martial,  and  to  be 
imprisoned,  by  a  like  sentence,  on  failure  of  payment.  The  courts- 
martial  for  the  trial  of  militia,  are  to  be  composed  of  militia  officers 
only,  and  the  fines  to  be  certified  by  the  presiding  officer  of  the  court, 
to  the  marshal  of  the  district,  and  to  be  levied  by  him,  and,  also,  to 
the  supervisor,  to  whom  the  fines  are  to  be  paid  over. 

The  act  of  the  18th  of  April,  1814,^  provides  that  courts- 
[  *  14  ]  martial,  to  be  composed  of  militia  officers  *  only,  for  the  trial 
of  militia,  drafted,  detached,  and  called  forth  for  the  service 
of  the  United  States,  whether  acting  in  conjunction  with  the  regular 
forces  or  otherwise,  shaD,  whenever  necessary,  be  appointed,  held,  and 
conducted  in  the  manner  prescribed  by  the  rules  and  articles  of  War, 
for  appointing,  holding,  and  conducting  courts-martial  for  the  tried  of 
delinquents  in  the  army  of  the  United  States.  Where  the  punishment 
prescribed  is  by  stoppage  of  pay  or  imposing  a  fine,  limited  by  the 
amount  of  pay,  the  same  is  to  have  relation  to  the  monthly  pay  exist- 
ing at  the  time  the  oifeifce  was  committed.  The  residue  of  the  act  is 
employed  in  prescribing  the  manner  of  conducting  the  trial ;  the  rules 
of  evidence  for  the  government  of  the  court ;  the  time  of  service  and 
other  matters  not  so  material  to  the  present  inquiry.  The  only 
remaining  act  of  congress  which  it  will  be  necessary  to  notice  in  this 
general  summary  of  the  laws,  is  that  of  the  8th  of  May,  1792,'  for 

1 1  Stats,  at  Large,  259.  9  8  lb.  1S4.  3  1  lb.  371. 
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establishing  a  unifonn  militia  in  the  United  States.  It  declares  who 
shall  be  subject  to  be  enrolled  in  the  militia  and  who  shall  be  exempt ; 
what  arms  and  accoutrements  the  officers  and  privates  shall  provide 
themselves  with ;  arranges  them  into  divisionsi  brigades,  regiments, 
battalions,  and  companies,  in  such  manner  as  the  state  legislatures 
may  direct;  declares  the  rules  of  discipline  by  which  the  militia  is  to 
be  governed,  and  makes  provision  for  such  as  should  be  disabled 
whilst  in  the  actual  service  of  the  United  States.  The  pay  and 
subsistence  of  the  militia,  whilst  in  service,  are  provided 
•  for  by  other  acts  of  congress,  and  particularly  by  one  passed  [  *  15  ] 
on  the  3dJ  of  January,  1796.2 

The  laws  which  I  have  refeired  to,  amount  to  a  full  execution  of 
the  powers  conferred  upon  congress  by  the  constitution.  They  pro^ 
vide  for  calling  forth  the  militia  to  execute  the  laws  of  the  Union, 
suppress  insurrections,  and  repel  invasion.  They  also  provide  for 
organizing,  arming,  and  disciplining  the  militia,  and  for  governing 
such  part  of  them  as  may  be  employed  in  the  service  of  the  United 
States ;  leaving  to  the  States  respectively  the  appointment  of  the 
officers,  and  the  authority  of  training  them  according  to  the  discipline 
prescribed  by  congress. 

This  system  may  not  be  formed  with  as  much  wisdom  as,  in  the 
opinion  of  some,  it  might  have  been,  or  as  time  and  experience  may 
hereafter  suggest.  But,  to  my  apprehension,  the  whole  ground  of 
congressional  legislation  is  covered  by  the  laws  referred  to.  The 
manner  in  which  the  militia  is  to  be  organized,  armed,  disciplined, 
and  governed,  is  fully  prescribed ;  provisions  are  made  for  drafting, 
detaching,  and  calling  forth  the  state  quotas,  when  required  by  the 
President  The  President's  orders  may  be  given  to  the  chief  executive 
magistrate  of  the  State,  or  to  any  militia  officer  he  may  think  proper ; 
neglect  or  refusal  to  obey  orders  is  declared  to  be  an  offence  againrt 
the  laws  of  the  United  States,  and  subjects  the  offender  to  trial,  sen- 
tence, and  punishment,  to  be  adjudged  by  a  court-martial,  to  be 
summoned  in  the  way  pointed  out  by  the  articles  and  rules 
of  war ;  and  the  mode  of  proceeding  to  •  be  observed  by  [  *  16  ] 
these  courts,  is  detailed  with  all  necessary  perspicuity. 

If  I  am  not  mistaken  in  this  view  of  the  subject,  the  way  is  now 
open  for  the  examination  of  the  great  question  in  the  cause.  Is  it 
competent  to  a  court-martial,  deriving  its  jurisdiction  under  state 
authority,  to  try  and  to  punish  militia-men,  drafted,  detached,  and 
called  forth  by  the  President  into  the  service  of  the  United  Stat^Sy 
who  have  refused  or  neglected  to  obey  the  call  ? 

^  2d?  9  1  Stats,  at  Lai|;e,  408. 
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In  support  of  the  judgment  of  the  court  below,  I  understand  the 
leading  arguments  to  be  the  two  following:  1.  That  militia-men^, 
when  called  into  the  service  of  the  United  States  by  the  President's- 
orders,  communicate^  either  to  the  executive  magistrate  or  to  any 
inferior  militia  officer  of  a  State,  are  not  to  be  considered  as  being  in 
the  service  of  the  United  States  until  they  are  mustered  at  the  place 
of  rendezvous.  If  this  be  so,  then,  2.  The  State  retains  a  right, 
concurrent  with  the  government  of  the  United  States,  to  punish  hia 
delinquency.  It  is  admitted  on  the  one  side,  that  so  long  as  the 
militia  are  acting  under  the  military  jurisdiction  of  the  State  to 
which  they  belong,  the  powers  of  legislation  over  them  are  concurrent 
in  the  general  and  state  government  Congress  has  power  to  pro- 
vide for  organizing,  arming,  and  disciplining  them ;  and  this  power 
being  unlimited,  except  in  the  two  particulars  of  officering  and  train* 
ing  them,  according  to  the  discipline  to  be  prescribed  by  congress,  it 
may  be  exercised  to  any  extent  that  may  be  deemed  neces* 
[  *  17  ]  sary  by  congress.  But  as  state  militia,  the  power  of  *the 
state  governments  to  legislate  on  the  same  subjects,  having 
existed  prior  to  the  formation  of  the  constitution,  and  not  having 
been  prohibited  by  that  instrument,  it  remains  with  the  States,  sub- 
ordinate, nevertheless,  to  the  paramount  law  of  the  general  govern- 
ment, operating  upon  the  same  subject  On  the  other  side,  it  is  con-^ 
ceded,  that  after  a  detachment  of  the  militia  have  been  called  forth, 
and  have  entered  into  the  service  of  the  United  States,  the  authority 
of  the  general  government  over  such  detachment  is  exclusive.  This 
is  also  obvious.  Over  the  national  militia  the  state  governments 
never  had  or  could  have  jurisdiction.  None  such  is  conferred  by  the 
constitution  of  the  United  States ;  consequently,  none  such  can  exist 
The  first  question  then  is,  at  what  time  and  under  what  circum- 
stances does  a  portion  of  militia,  drafted,  detached,  and  called  forth 
by  the  President,  enter  into  the  service  of  the  United  States,  and 
change  their  character  from  state  to  national  militia?  That  con- 
gress might,  by  law,  have  fixed  the  period  by  confining  it  to  the  draft ; 
the  order  given  to  the  chief  magistrate  or  other  militia  officer  of  the 
State ;  to  the  arrival  of  the  men  at  the  place  of  rendezvous,  or  to 
any  other  circumstance,  I  can  entertain  no  doubt  This  would  cer- 
tainly be  included  in  the  more  extensive  powers  of  calling  forth  the 
militia,  organizing,  arming,  disciplining,  and  governing  them.  But 
has  congress  made  any  declaration  on  this  subject,  and  in  what 
manner  is  the  will  of  that  body,  as  expressed  in  the  before-men- 
tioned laws,  to  be  construed  ?  It  must  be  conceded,  that 
[  •  18  ]  there  is  *  no  law  of  the  United  States  which  declares,  in 
express  terms,  that  the  organizing,  arming,  and  equipping  a 


FEBBUABY  TEBM,  1820.  541 

Heoftton  v.  Moore.    6  W. 

detachment,  on  the  oider  of  the  President  to  the  state  militia  officer^ 
or  to  the  militia-men  personally,  places  them  in  the  serviee  of  the 
United  States.  It  is  true,  that  tiie  refosal  or  neglect  of  the  militia 
to  obey  the  orders  of  the  President,  is  dedared  to  be  an  offence 
against  the  United  States  and  subjects  the  offender  to  a  certain  pre* 
ecaribed  pamshment  But  this  flows  from  the  power  bestowed  upon 
the  general  government  to  call  them  forth;  and,  consequently,  to 
punish  disobedience  to  a  legal  order;  and  by  no  means  proves  that 
the  call  of  the  President  places  the  detachment  in  the  service  of  the 
United  States.  But  although  congress  has  been  less  explicit  on  this 
subject  than  they  might  have  been,  and  it  could  be  wished  they  had 
been,  I  am,  nevertheless,  of  opinion,  that  a  fair  construction  of  the 
different  militia  laws  of  the  United  States  will  lead  to  a  conclusion 
that  something  more  than  organizing  and  equipping  a  detachment, 
and  ordering  it  into  service,  was  considered  as  necessary  to  place  the 
militia  in  the  service  of  the  United  States.  That  preparing  a  detacn* 
ment  for  such  service,  does  not  place  it  in  the  service,  is  clearly  to  be 
collected  from  the  various  temporary  laws  which  have  been  passed, 
authorizing  the  President  to  require  of  the  state  executives  to  organ* 
ize,  arm,  and  equip  their  state  quotas  of  militia  for  the  service  of 
the  United  States.  Because  they  all  provide  that  the  requisition  shall 
be  to  hold  sach  quotas  in  readiness  to  march  at  a  moment's 
warning;  and  some,  if  not  all  of  them,  *  authorize  the  Pres-  [  *  19  ] 
ident  to  call  into  actual  service  any  part  or  the  whole  of 
said  quotas  or  detachments;  clearly  distinguishing  between  the 
orders  of  the  President  to  organize  and  hold  the  detachments  in 
^readiness  for  service  and  their  entering  into  service. 

The  act  of  the  28th  of  February,  1795,  declares,  that  the  militia 
employed  in  the  service  of  the  United  States,  shall  receive  the  same 
pay  and  allowance  as  the  troops  of  the  United  States,  and  shall  be 
subject  to  the  same  rules  and  articles  of  war.  The  provisions  made 
for  disabled  militla-men,  and  for  their  families,  in  case  of  their  death, 
are,  by  other  laws,  confined  to  such  militia  as  are,  or  have  been,  in 
actual  service.  There  are  other  laws  which  seem  very  strongly  to 
indicate  the  time  at  which  they  are  considered  as  being  in  service. 
Thus,  the  act  of  the  28tii  of  February,  1795,  declares,  that  a  militia- 
man called  into  the  service  of  the  United  States,  shall  not  be  com* 
pelled  to  serve  more  than  three  months  after  his  arrival  at  the  place 
of  rendezvous,  in  anyone  year.  The  8th  section  of  the  act  of  the  t8th 
of  April,  1814,  declares,  that  the  militia,  when  called  into  the  service 
of  the  United  States,  if,  in  the  President's  opinion,  the  public  interest 
requires  it,  may  be  compelled  to  serve  for  a  term  not  exceeding  six 
months,  after  their  arrival  at  the  place  of  rendezvous,  in  any  one 
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year ;  and  by  the  10th  section,  provision  is  made  for  the  expenses 
which  may  be  incurred  by  marching  the  militia  to  their  places  oi 
rendezvous,  in  pursuance  of  a  requisition  of  the  President,  and  they 

are  to  be  adjusted  and  paid  in  like  manner  as  those  incurred 
[  •  20  ]  after  their  arrival  at  the  rendezvous.  •The  3d  section  of  the 

act  of  the  2d  of  Januaiy,  1795,  provides,  that  whenever  ike 
militia  shall  be  called  into  the  actual  service  of  the  United  States, 
their  pay  shall  be  deemed  to  commence  from  the  day  of  their  appear^ 
ing  at  the  place  of  battalion,  regimental,  or  brigade  rendezvous, 
allowing  a  day's  pay  and  ration  for  every  fifteen  miles  £rom  their 
homes  to  said  rendezvous. 

From  this  brief  summary  of  the  laws,  it  would  seem,  that  actual 
service  was  considered  by  congress  as  the  criterion  of  national  mili- 
tia ;  and  that  the  service  did  not  commence  until  the  arrival  of  the 
militia  at  the  place  of  rendezvous.  That  is  the  termimis  a  quo^ 
the  service,  the  pay,  and  subjection  to  the  articles  of  war,  are  to 
commence  and  continue.  If  the  service,  in  particular,  is  to  continue 
for  a  certain  length  of  time,  &om  a  certain  day,  it  would  seem  to 
follow,  almost  conclusively,  that  the  service  commenced  on  that,  and 
not  on  some  prior  day.  And,  indeed,  it  would  seem  to  border  some- 
what upon  an  absurdity,  to  say,  that  a  militia-man  was  in  the  ser« 
vice  of  the  United  States  at  any  time,  who,  so  far  firom  entering  into 
it  for  a  single  moment,  had  refused  to  do  so,  and  who  never  did  any 
act  to  connect  him  with  such  service.  It  has  already  been  admitted, 
that  if  congress  had  pleased  so  to  declare,  a  militia-man,  called  into 
the  service  of  the  United  States,  might  have  been  held  and  con- 
sidered as  being  constructively  in  that  service,  though  not  actually  so ; 
and  might  have  been  treated  in  like  manner  as  if  he  had  appeared  at 

the  place  of  rendezvous.  But  congress  has  not  so  declared, 
[  •  21  ]  nor  have  they  made  *  any  provision  applicable  to  such  a 

case ;  on  the  contrary,  it  would  appear,  that  a  fine  to  be 
paid  by  the  delinquent  militia-man,  was  deemed  an  equivalent  for 
his  services,  and  an  atonement  for  his  disobedience. 

If,  then,  a  militia-man,  called  into  the  service  of  the  United  States, 
shall  refuse  to  obey  the  order,  and  is,  consequently,  not  to  be  con- 
sidered as  in  the  service  of  the  Upited  States,  or  removed  firom  the 
military  jurisdiction  of  the  State  to  which  he  belongs,  the  next  ques- 
tion is,  is  it  competent  to  the  State  to  provide  for  trying  and  punishing 
hinr  for  his  disobedience,  by  a  court-martial,  deriving  its  authority 
under  the  State  ?  It  may  be  admitted  at  once,  that  the  militia  be- 
long to  the  States,  respectively,  in  which  they  are  enrolled,  and  that 
they  are  subject,  both  in  their  civil  and  military  capacities,  to  the 
jurisdiction  and  laws  of  such  State,  except  so  far  as  those  laws  are 
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controlled  by  acts  of  congress  constitationally  made.  Congress  has 
power  to  provide  for  organizing,  arming,  and  disciplining  the  militia; 
and  it  is  presumable,  that  the  framers  of  the  constitution  contem* 
plated  a  full  exercise  of  eil  these  powers.  Nevertheless,  if  congress 
had  declined  to  exercise  them,  it  was  competent  to  the  state  govern? 
ments  to  provide  for  organizing,  arming,  and  disciplining  their  respec- 
tive militia,  in  such  manner  as  they  might  think  proper.  But  congress 
has  provided  for  all  these,  subjects,  in  the  way  which  that  body 
must  have  supposed  the  best  calculated  to  promote  the  general  wel« 
fare,  and  to  provide  for  the  national  defence.  After  this,  can 
the  state  governments  *enter  upon  the  same  ground — pro-  [  *  22  ] 
vide  for  the  same  objects  as  tiiey  may  think  proper,  and 
punish,  in  their  own  way,  violations  of  the  laws  they  have  so  enacted  ? 
The  affirmative  of  this  question  is  asserted  by  the  defendant's  coun- 
sel, who,  it  is  understood,  contend,  that  unless  such  state  laws  axe  in 
direct  contradiction  to  those  of  the  United  States,  they  are  not  repug'^ 
nant  to  the  constitution  of  the  United  States. 

From  this  doctrine,  I  must,  for  one,  be  permitted  to  dissent.  The 
two  laws  may  not  be  in  such  absolute  opposition  to  each  other,  as  to 
render  the  one  incapable  of  execution,  without  violating  the  injunc* 
tions  of  the  other ;  and  yet,  the  will  of  the  one  legislature  may  be  in 
direct  collision  with  that  of  the  other.  This  will  is  to  be  discovered 
as  well  by  what  the  legislature  has  not  declared,  as  by  what  they 
have  expressed.  Congress,  for  example,  has  declared,  that  the  pun- 
ishment for  disobedience  of  the  act  of  congress,  shall  be  a  certain 
fine ;  if  that  provided  by  the  state  legislature  for  the  same  offence  be 
a  similar  fine,  with  the  addition  of  imprisonment  or  death,  the  latter 
law  would  not  prevent  the  former  firom  being  carried  into  execution, 
and  may  be  said,  therefore,  not  to  be  repugnant  to  it.  But  surely  the 
will  of  congress  is,  nevertheless,  thwarted  and  opposed. 

This  question  does  not  so  much  involve  a  contest  for  power  be- 
tween the  two  governments,  as  the  rights  and  privileges  of  the  citizen, 
secured  to  him  by  the  constitution  of  the  United  States,  the  benefit 
of  which  he  may  lawfully  claim* 

*If,  in  a  specified  case,  the  people  have  thought  proper  to  [  *  23  ] 
bestow  certain  powers  on  congress  as  the  safest  depositary 
of  them,  and  congress  has  legislated  within  the  scope  of  them,  the 
people  have  reason  to  complain  that  the  same  powers  should  be 
exercised  at  the  same  time  by  the  state  legislatures.  To  subject 
them  to  the  operation  of  two  laws  upon  the  same  subject,  dictated 
by  distinct  wills,  particularly  in  a  case  inflicting  pains  and  penalties, 
is,  to  my  apprehension,  something  very  much  like  oppression,  if  not 
worse.    In  short,  I  am  altogether  incapable  of  comprehending  how 
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tvtro  distinct  wills  can,  at  the  same  time,  be  exercised  in  relation  to 
the  same  subject,  to  be  effectual,  and  at  the  same  time  compatible 
with  each  other.  If  they  coirespond  in  every  respect,  then  the  lattef 
is  idle  and  inoperative ;  if  they  differ,  they  must,  in  the  nature  of 
things,  oppose  each  other,  so  far  as  they  do  differ.  If  the  one  im» 
poses  a  certain  punishment  for  a  certain  offence,  the  presumption  isi 
that  this  was  deemed  sufficient,  and,  under  all  circumstances,  the 
only  proper  one.  If  the  other  legislature  impose  a  different  punish* 
ment,  in  kind  or  degree,  I  am  at  a  loss  to  conceive  how  they  can  both 
consist  harmoniously  together. 

I  admit  that  a  legislative  body  may,  by  different  laws,  impose  upoki 
the  same  person,  for  the  same  offence,  different  and  cumulative  pan* 
ishments ;  but  then  it  is  the  will  of  the  same  body  to  do  so,  and  the 
second,  equally  with  the  first  law,  is  the  will  of  that  body.  There  is, 
therefore,  and  can  be,  no  opposition  of  wills.  But  the  case 
[  *  24  ]  is  altogether  different,  where  *the  laws  flow  £rom  the  wills 
of  distinct,  coordinate  bodies. 

This  course  of  reasoning  is  intended  as  an  answer  to  what  I  con- 
sider a  novel  and  unconstitutional  doctrine,  that  in  cases  where  the 
state  governments  have  a  concurrent  power  of  legislation  with  the 
national  government,  they  may  legislate  upon  any  subject  on  which 
congress  has  acted,  provided  the  two  laws  are  not  in  terms,  or  in  their 
operation,  contradictory  and  repugnant  to  each  other. 

Upon  the  subject  of  the  militia,  congress  has  exercised  the  powem 
conferred  on  that  body  by  the  constitution,  as  fully  as  was  thought 
right,  and  has  thus  excluded  the  power  of  legislation  by  the  Stated 
on  these  subjects,  except  so  feur  as  it  has  been  permitted  by  congress ; 
although  it  should  be  conceded,  that  important  provisions  have  been 
omitted,  or  that  others  which  have  been  made  might  have  been  more 
extended,  or  more  wisely  devised. 

There  still  remains  another  question  to  be  considered,  which  more 
immediately  involves  the  merits  of  this  cause.  Admit  that  the  legis* 
lature  of  Pennsylvania  could  not  constitutionally  legislate  in  respect  to 
delinquent  militia-men,  and  to  prescribe  the  punishment  to  which  they 
should  be  subject,  had  the  state  court-martial  jurisdiction  over  the  sub- 
ject, so  as  to  enforce  the  laws  of  congress  against  these  delinquents  ? 

This,  it  will  be  seen,  is  a  different  question  firom  that  which  has 

been  just  examined.     That  respects  the  power  of  a  state  legislature 

to  legislate  upon  a  subject  on  which  congress  has  declared  its  will» 

This  concerns  the  jurisdiction  of  a  state  military  tribtmal 

[  *  25  ]  *to  adjudicate  in  a  case  which  depends  on  a  law  of  con* 

gress,  and  to  enforce  it. 

It  has  been  already  shown  that  congress  has  prescribed  the  punish* 
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ment  to  be  inflicted  on  a  militia-man  detached  and  called  forth,  but 
who  has  refused  to  march ;  and  has  also  provided  that  courts-martial 
for  the  trial  of  such  delinquents,  to  be  composed  of  militia  officers 
only,  shall  be  held  and  conducted  in  the  manner  pointed  out  by  the 
rules  and  articles  of  war. 

That  congress  might  have  vested  the  exclusive  jurisdiction  in 
courts-martial  to  be  held  and  conducted  as  the  laws  of  the  United 
States  have  prescribed,  will,  I  presume,  hardly  be  questioned.  The 
offence  to  be  punished  grows  out  of  the  constitution  and  laws  of  the 
United  States,  and  is,  therefore,  clearly  a  case  which  might  have 
been  withdrawn  from  the  concurrent  jurisdiction  of  the  state  tribu- 
nals. But  an  exclusive  jurisdiction  is  not  given  to  courts-martial, 
deriving  their  authority  under  the  national  government,  by  express 
words.  The  question  then  (and  I  admit  the  difficulty  of  it)  occurs, 
is  this  a  case  in  which  the  state  courts-martial  could  exercise  juris- 
diction ? 

Speaking  upon  the  subject  of  the  federal  judiciary,  the  Federalist 
distinctiy  asserts  the  doctrine  that  the  United  States,  in  the  course 
of  legislation  upon  the  objects  intrusted  to  their  direction,  may  com- 
mit the  decision  of  causes  arising  upon  a  particular  regulation  to  the 
federal  courts  solely,  if  it  should  be  deemed  expedient ;  yet  that,  in 
every  case  in  which  the  state  tribunals  should  not  be  ex- 
pressly *  excluded  by  the  acts  of  the  national  legislature,  [  *  26  J 
they  would,  of  course,  take  cognizance  of  the  causes  to 
which  those  acts  might  give  birth.  Letters  of  Publius,  or  the  Feder- 
alist, No.  82. 

I  can  discover,  I  confess,  nothing  unreasonable  in  this  doctrine ; 
nor  can  I  perceive  any  inconvenience  which  can  grow  out  of  it,  so 
long  as  the  power  of  congress  to  withdraw  the  whole,  or  any  part  of 
those  cases  from  the  jurisdiction  of  the  state  courts,  is,  as  I  think  it 
must  be,  admitted 

The  practice  of  the  general  government  seems  strongly  to  confirm 
this  doctrine ;  for  at  the  first  session  of  congress  which  commenced 
after  the  adoption  of  the  constitution,  the  judicial  system  was  formed ; 
and  the  exclusive  and  concurrent  jurisdiction  conferred  upon  the 
courts  created  by  that  law,  were  clearly  distinguished  and  marked ; 
showing  that,  in  the  opinion  of  that  body,  it  vras  not  sufficient  to 
vest  an  exclusive  jurisdiction,  where  it  was  deemed  proper,  merely 
by  a  grant  of  jurisdiction  generally.  In  particular,  this  law  grants 
exclusive  jurisdiction  to  the  circuit  courts  of  all  crimes  and  offences 
cognizable  under  the  authority  of  the  United  States,  except  where 
the  laws  of  the  United  States  should  otherwise  provide ;  and  this  will 
account  for  the  proviso  in  the  act  of  the  24th  of  February,  1807, 

46^' 
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ch.  75,^  concerning  the  forgery  of  the  notes  of  the  Bank  of  the  tlnited 
States,  "that  nothing  in  that  act  contained  should  be  construed  to 
deprive  the  courts  of  the  individual  States  of  juriadictioil  under  the 
laws  of  the  several  States  over  offences  made  punishable  by  that  ect'^ 
A  similar  proviso  is  to  be  found  in  the  act  of  the  2l6t  of 
[  *  27  ]  April,  *18069  ch.  49,^  concerning  the  counterfeiters  o[  the 
current  coin  of  the  United  States.  It  is  dear  that,  in  the 
opinion  of  congress,  this  saving  was  necessary  in  order  to  authorize 
l^e  exercise  of  concurrent  jurisdiotion  by  the  state  courts  over  those 
offences ;  and  there  can  be  very  little  doubt  but  that  this  opinion  was 
well  founded.  The  Judiciary  Act  had  vested  in  the  fedenl  courts  ex» 
elusive  jurisdiction  of  all  offences  cognizable  under  the  autiiority  of 
the  United  States,  unless  where  the  laws  of  the  United  States  riiould 
otherwise  direct  The  States  could  not,  therefore,  exercise  a  con« 
current  jurisdiction  in  those  cases^  without  coming  into  direct  collis-^ 
ion  with  the  laws  of  congress.  But  by  these  savings,  congress  did 
provide  that  the  jurisdiction  of  the  federal  courts  in  the  specified 
cases  should  not  be  exclusive ;  and  the  concurrent  jurisdiction  of  the 
state  courts  was  instantly  restored,  so  fair  as,  und^  state  authority, 
it  could  be  exercised  by  them. 

There  are  many  other  acts  of  congress  which  permit  jutisdiclaon 
over  the  offences  therein  described,  to  be  exercised  by  state  magis- 
trates and  courts ;  not,  I  presume,  because  such  permisaon  was  con- 
sidered to  be  necessary  under  the  constitutioa,  in  onler  to  vest  a 
concurrent  jurisdiction  in  those  tribunals ;  but  because,  without  it, 
the  jurisdiction  was  exclusively  vested  in  the  national  courts  by  the 
Judiciary  Act,  and  consequendy  could  not  be  oth^wise  exercised  by 
the  state  courts.  For  I  hold  it  to  be  perfectly  clear,  that  congress 
cannot  confer  jurisdiction  upon  any  courts,  but  such  as  exist  under 
the  constitution  and  laws  of  tiie  United  States,  although 
[  *  28  ]  the  state  courts  *  may  exercise  jurisdiction  on  cases  author- 
ized by  the  laws  of  the  State,  and  not  prohibited  by  the 
exclusive  jurisdiction  of  the  federal  courts. 

What,  then,  is  the  real  object  of  the  law  of  Pennsylvania  which 
we  are  considering?  I  answer,  to  confer  authority  upon  a  state 
court-martial  to  enforce  the  laws  of  the  United  States  against 
delinquent  militia-men,  who  had  disobeyed  the  call  of  the  President 
to  enter  into  the  service  of  the  United  States ;  for,  except  the  provis- 
ions for  vesting  this  jurisdiction  in  such  a  court,  this  act  is,  in  sub- 
stance, a  reenactment  of  the  acts  of  ccuigress,  as  to  the  description 
of  the  offence,  the  nature  and  extent  of  the  puniiAment^  and  the  c<d- 
lection  and  appropriation  of  the  fines  imposed. 

i  2  Stats,  at  Large,  423.  >  lb.  404. 
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Why  might  not  this  cotirt-msurtial  exerdse  the  authority  thua 
vested  in  it  by  this  law?  As  to  crimes  and  offences  against  the 
United  States,  the  law  of  congress  had  vested  the  cognizance  of  them, 
exclusively  in  the  fed^al  courts.  The  state  courts^  therefore,  could 
could  exercise  no  jurisdiction  whatever  over  such  offences,  unless, 
where,  in  particular  cases,  other  laws  of  the  United  States  had  other- 
wise provided ;  and  wherever  such  provision  was  made,  the  claim  of 
exclusive  jurisdiction  to  the  particular  cases  was  witiidrawn  by  the 
United  States,  and  the  concurrent  jurisdiction  of  the  state  courts 
was  eo  instanii  restored,  not  by  way  of  grant  firom  the  national  gov- 
ernment, but  by  the  removal  of  a  disability  before  imposed  upon  the 
state  tribunal8% 

But  military  offences  are  not  included  in  the  act  of  con- 
gress, conferring  jurisdiction  upon  the  circuit  *  and  district  [  *  39  ] 
courts ;  no  person  has  ever  contended  that  such  offences  are 
cognizable  before  the  common  law  courts.  The  militia  laws  have, 
therefore,  provided,  that  the  offence  of  disobedience  to  the  President's 
call  upon  the  militia,  shall  be  cognizable  by  a  court-martial  of  the 
United  States ;  but  an  exclusive  cognizance  is  not  conferred  upon 
that  court,  as  it  had  been  upon  the  common  law  courts  as  to  other 
offences,  by  the  Judiciary  Act  It  follows,  then,  as  I  conceive,  that 
jurisdiction  over  this  offence  remains  to  be  concurrentiy  exercised  by 
the  national  and  state  courts-martial,  since  it  is  authorized  by  the 
laws  of  the  State,  and  not  prohibited  by  those  of  the  United  States. 
Where  is  the  r^mgnance  of  the  one  law  to  the  other  ?  The  jurisdic* 
tion  was  clearly  concurrent  over  militia-men,  not  engaged  in  the 
service  of  the  United  States;  and  the  acts  of  congress  have  not  dis- 
turbed this  state  of  things,  by  asserting  an  exclusive  jurisdiction. 
They  certainly  have  not  done  so  in  terms ;  and  I  do  not  think  that  it 
can  be  made  out  by  any  fair  construction  of  them.  The  act  of  1795 
merely  declares  that  this  offence  shall  be  tried  by  a  court-martial.  This 
was  clearly  not  exclusive ;  but,  on  the  contrary,  it  would  seem  to  import 
that  such  court  might  be  held  under  national  or  state  authority. 

The  act  of  1814  does  not  render  the  jurisdiction  necessarily  exclu- 
sive. It  provides  that  courts-martial  for  the  trial  of  miUtia,  drafted 
and  called  forth,  shall,  when  necessary,  be  appointed,  held,  and  con- 
ducted in  the  manner  prescribed  by  the  rules  of  war. 

If  the  mere  cissignment  of  jurisdiction  to  a  *  particular  [  *  30  ] 
court  does  not  necessarily  render  it  exclusive,  as  I  have 
already  endeavored  to  prove,  then  it  would  follow  that  this  law  can 
have  no  such  effect;  unless,  indeed,  tiiere  is  a  difference  in  this  respect 
between  the  same  language,  when  applied  to  military  and  to  civil: 
courts ;  and  if  there  be  a  difference,  I  have  not  been  able  to  perceive. 
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it  But  the  law  uses  the  expression  ^'when  necessary."  How  is 
this  to  be  understood?  It  may  mean,  I  acknowledge,  whenever 
there  are  delinquents  to  try ;  but,  surely,  if  it  import  no  more  than 
this,  it  was  very  unnecessarily  used,  since  it  would  have  been  suffi- 
cient to  say  that  courts-martial  for  the  trial  of  militia  called  into 
service,  should  be  formed  and  conducted  in  the  manner  prescribed  by 
the  law.  The  act  of  1795,  had  declared  who  were  liable  to  be  tried, 
but  had  not  said  with  precision  before  what  court  the  trial  should  be 
had.  This  act  describes  the  court ;  and  the  two  laws  being  construed 
together,  would  seem  to  mean  that  every  such  delinquent  as  is  de- 
scribed in  the  act  of  1795,  should  pay  a  certain  fine,  to  be  deter- 
mined and  adjudged  by  a  court-martial,  to  be  composed  of  militia 
officers,  to  be  appointed  and  conducted  in  the  manner  prescribed  by 
the  articles  of  war.  These  words,  when  necessary,  have  no  definite 
meaning,  if  they  are  confined  to  the  existence  of  cases  for  trial  before 
the  court.  But  if  they  be  construed  (as  I  think  they  ought  to  be)  to 
apply  to  trials  rendered  necessary  by  the  omission  of  the  States  to 
provide  for  state  courts-martial  to  exercise  a  jurisdiction  in  the  case, 
or  of  such  courts  to  take  cognizance  of  them,  when  so 
[  *  31  ]  authorized,  they  have  an  important  and  a  useful  *  meaning. 
If  the  state  court-martial  proceeds  to  take  cognizance  of 
the  cases,  it  may  not  appear  necessary  to  the  proper  officer  in  the 
service  of  the  United  States  to  summon  a  court  to  try  the  same 
cases ;  if  they  do  not,  or  for  want  of  authority  cannot  try  them,  tiien 
it  may  be  deemed  necessary  to  convene  a  court-martial  under  the 
articles  of  war,  to  take,  and  to  exercise  the  jurisdiction. 

There  are  two  objections  which  were  made  by  the  plaintiff's  coun- 
sel to  the  exercise  of  jurisdiction  in  this  case,  by  the  state  court-mar^ 
tial,  which  remain  to  be  noticed. 

1.  It  was  contended  that  if  the  exercise  of  this  jurisdiction  be  ad- 
mitted, that  the  sentence  of  the  court  would  either  oust  the  jurisdic- 
tion of  the  United  States'  court-martial,  or  might  subject  the  accused 
to  be  twice  tried  for  the  same  offence.  To  this  I  answer,  that,  if  the 
jurisdiction  of  the  two  courts  be  concurrent,  the  sentence  of  either 
court,  either  of  conviction  or  acquittal,  might  be  pleaded  in  bar  of  the 
prosecution  before  the  other,  as  much  so  as  the  judgment  of  a  state 
court,  in  a  civil  case  of  concurrent  jurisdiction,  may  be  pleaded  in  bar 
of  an  action  for  the  same  cause,  instituted  in  a  circuit  court  of  the 
United  States. 

Another  objection  is,  that  if  the  state  court-martial  had  authority 
to  try  these  men,  the  governor  of  that  State,  in  case  of  conviction, 
might  have  pardoned  them.  I  am  by  no  means  satisfied  that  he 
could  have  done  so ;  but  if  he  could,  this  would  only  furnish  a  reason 
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why  congress  shotdd  vest  the  jurisdiction  in  these  cases,  exclu- 
sively in  a  court-martial  acting  under  the*  authority  of  the  United 
States. 

*  Upon  the  whole,  I  am  of  opinion,  after  the  most  labori-  [  *  32  ] 
ous  examination  of  this  delicate  question,  that  the  state 
court-martial  had  a  concurrent  jurisdiction  with  the  tribunal  pointed 
out  by  the  acts  of  congress  to  try  a  militia-man  who  had  disobeyed 
the  call  of  the  President,  and  to  enforce  the  laws  of  congress  against 
Buch  delinquent ;  and  that  this  authority  will  remain  to  be  so  exer- 
cised until  it  shall  please  congress  to  vest  it  exclusively  elsewhere,  or 
Until  the  State  of  Pennsylvania  shall  withdraw  from  their  court-mar- 
tial the  authority  to  take  such  jurisdiction.  At  all  events,  this  is  not 
one  of  those  clear  cases  of  repugnance  to  the  constitution  of  th6 
United  States,  where  I  should  feel  myself  at  liberty  to  declare  the 
law  to  be  unconstitutional ;  the  sentence  of  the  court  coram  nonjudice  ; 
imd  the  judgment  of  the  supreme  court  of  Pennsylvania  erroneous  on 
tiiese  grounds* 

Two  of  the  judges  are  of  opinion  that  the  law  in  question  is  un<> 
constitutional,  and  that  the  judgment  below  ought  to  be  reversed. 

The  other  judges  are  of  opinion  that  the  judgment  ought  to  be 
affirmed ;  but  they  do  not  concur,  in  all  respects,  in  the  reasons  which 
influence  my  opinion. 

Johnson,  J.  It  is  not  very  easy  to  form  a  distinct  idea  of  what  the 
question  in  this  case  really  is.  An  individual  having  offended  against 
U  law  of  his  own  State,  has  been  cited  before  a  court  constituted 
under  the  laws  of  that  State,  and  there  convicted  and  fined. 
His  complaint  is,  that  his  offence  was  an  *  offence  against  [  *  33  ] 
the  laws  of  the  United  States,  that  he  is  liable  to  be  pun- 
ished under  those  laws,  and  cannot,  therefore,  be  constitutionally 
punished  under  the  laws  of  his  own  State. 

If  any  right  secured  to  him  under  the  state  constitution  has  been 
violated,  it  is  not  our  afiiedr.  His  complaint  before  this  court  must 
be  either  that  some  law,  or  some  constitutional  provision  of  tiie  United 
States,  has  been  violated  in  this  instance ;  or  he  must  seek  elsewhere 
for  redress.  This  court  can  relieve  him  only  upon  the  supposition 
that  the  state  law  under  which  he  has  been  fined  is  inconsistent 
with  some  right  secured  to  him,  or  secured  to  the  United  States^ 
under  the  constitution.  Now,  the  United  States  complain  of  noth« 
ing;  the  act  of  Pennsylvania  was  a  candid,  spontaneous,  ancillary 
effort  in  tiie  service  of  the  United  States ;  and  all  the  plainliif  in  error 
has  to  complain  of  is,  that  he  has  been  punished  by  a  state  law, 
when  he  ought  to  have  been  punished  under  a  law  of  the  United 
States,  which  he  contends  he  has  violated. 
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I  really  have  not  been  able  to  satisfy  myself  that  it  is  any  case  at 
all  for  the  cognizance  of- this  court;  but  from  respect  for  the  opinion 
of  others,  I  will  proceed  to  make  some  remarks  on  the  questions  which 
have  been  raised  in  the  argument. 

Why  may  not  the  same  offence  be  made  punishable  both  under  tiie 
laws  of  the  States  and  of  the  United  States  ?  Every  citizen  of  a 
State  owes  a  double  allegiance ;  he  enjoys  the  protection  and  par* 

ticipates  in  the  government  of  both  the  State  and  the 
[  *  34  ]  United  States.     It  is  obvious,  that  in  those  cases  in  *  which 

the  United  States  may  exercise  the  right  of  exclusive  legisla* 
tion,  it  will  rest  with  congress  to  determine  whether  the  general  gov- 
ernment shall  exercise  the  right  of  punishing  exclusively,  or  leave  the 
States  at  liberty  to  exercise  their  own  discretion.  But  where  the 
Unitect  States  cannot  assume,  or  where  they  have  not  assumed,  this 
exclusive  exercise  of  power,  I  cannot  imagine  a  reason  why  the  States 
may  not  also,  if  they  feel  themselves  injured  by  the  same  offence,  assert 
their  right  of  inflicting  punishment  also.  Jn  cases  affecting  life  or 
member,  there  is  an  express  restraint  upon  the  exercise  of  the  punish- 
ing power.  But  it  is  a  restriction  which  operates  equally  upon  both 
governments ;  and  according  to  a  very  familiar  principle  of  construc- 
tion, this  exception  would  seem  to  establish  the  existence  of  the  gen- 
eral right  The  actual  exercise  of  this  concurrent  right  of  punishing 
is  familiar  to  every  day's  practice.  The  laws  of  the  United  States 
have  made  many  offences  punishable  in  their  courts,  which  were  and 
still  continue  punishable  under  the  laws  of  the  States.  Witness  the 
case  of  counterfeiting  the  current  coin  of  the  United  States,  under 
the  act  of  April  21,  1806,  in  which  the  state  right  of  punishing  is 
expressly  recognized  and  preserved.     Witness  also  ihe  crime  of  rob-  I 

bing  the  mail  on  the  highway,  which  is  unquestionably  cognizable  as  i 

highway  robbery  under  the  state  laws,  although  made  punishable  | 

imder  those  of  the  United  States. 

With  regard  to  militia-men  ordered  into  service,  there  exists  a  | 

peculiar  propriety  in  leaving  them  subject  to  the  coercive  i 

[  *  3d  ]  regulations  of  both  governments.    *  The  safety  of  each  is 

so  worked  up  with  that  of  all  the  States,  and  the  honor  and 
peculiar  safety  of  a  particular  State  may  so  often  be  dependent  upon 
the  alacrity  with  which  her  citizens  repair  to  the  field,  that  the  most 
serious  mortifications  and  evils  might  result  from  refusing  the  right 
of  lending  the  strength  of  the  state  authority  to  quicken  their  obedi- 
ence to  the  calls  of  the  United  States. 

But,  it  is  contended,  if  the  States  can  at  all  legislate  or  adjudicate 
on  the  subject,  they  may  affect  to  aid,  when  their  real  object  is  noth* 
ing  less  than  to  embarrass,  the  progress  of  the  general  government 
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I  acknowledge  myself  at  a  loss  to  imagine  how  this  could  ever  be 
Buccessfully  attempted*  Opposition,  whether  disguised  or  real,  is  the 
same  thing.  It  is  true,  if  we  could  admit  that  an  acquittal  in  the 
state  courts  could  be  pleaded  in  bar  to  a  prosecution  in  the  courts 
of  the  United  States,  tiie  evil  might  occur.  But  this  is  a  doctrine 
which  can  only  be  maintained  on  the  ground  that  an  offence  against 
the  laws  of  the  one  government,  is  an  offence  against  the  other  gov- 
ernment ;  and  can  surely  never  be  successfully  asserted  in  any  instances 
but  those  in  which  jurisdiction  is  vested  in  the  state  courts  by  statu- 
tory provisions  of  the  United  States.  In  contracts,  the  law  is  other- 
wise. The  decision  of  any  court  of  competent  jurisdiction  is  final, 
whatever  be  the  government  that  gives  existence  to  the  court  But 
crimes  against  a  government  are  only  cognizable  in  its  own  courts^ 
or  in  those  which  derive  their  right  of  holding  jurisdiction  from  the 
offended  government. 

•  Yet,  were  it  otherwise,  I  cannot  perceive  with  what  cor-  [  *  36  } 
lectness  we  can,  from  the  possible  abuse  of  a  power,  rea- 
son away  the  actual  possession  of  it  in  the  States.  Such  considera* 
tions  were  only  proper  for  the  ears  of  those  who  established  the  actual 
distribution  of  powers  between  the  States  and  the  United  States* 
The  absurdities  that  might  grow  out  of  an  affected  cooperation  in  the 
States,  with  a  real  view  to  produce  embarrassment,  furnish  the  best 
guaranty  against  the  probability  of  its  ever  being  attempted,  and  thei 
surest  means  of  detecting  and  defeating  it.  We  may  dec^fure  defects 
in  the  constitution,  without  being  justly  chargeable  with  creating 
them ;  but  if  they  exist,  it  is  not  for  us  to  correct  them.  In  the  pres- 
ent instance,  I  believe  the  danger  imaginary,  and,  if  it  is  not,  it  must 
pass  ad  aUud  examen. 

But  whatever  be  the  views  entertained  on  this  question,  I  am  per- 
fectly satisfied  that  the  individual  in  this  case  was  not  amenable  to 
any  law  of  the  United  States.  Both  that  there  was  no  law  of  the 
United  States  that  reached  his  case,  and  that  there  was  nothing  done 
or  intended  to  be  done  by  the  government  of  the  United  States,  to 
bring  him  within  their  laws,  before  he  reached  the  place  of  rendezvous. 

It  is  obvious  that  there  are  two  ways  by  which  the  militia  may  be 
called  into  service ;  the  one  is  under  state  authority,  the  other  under 
authority  of  the  United  States.  The  power  of  congress  over  the 
militia  is  limited  but  by  two  reservations  in  favor  of  the  States, 
namely,  the  right  of  ofiicering  and  that  of  training  them.  When 
distributed  by  the  States  under  their  own  officers,  the  general 
government  have  *  the  right,  if  they  choose  to  exercise  it,  of  [  *  37  ] 
designating  both  the  officer  and  private  who  shall  serve,  and 
to  call  him  forth  or  punish  him  for  not  coming.    But  the  possession 
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of  ibis  power,  or  even  the  passing  of  laws  in  the  exercise  of  it,  does 
not  preclude  the  general  government  fiom  leaning  upon  the  State 
authority,  if  they  think  proper,  for  the  purpose  of  calling  the  militia 
into  service.  They  may  command  or  request ;  and  in  the  case  before 
us,  they  obviously  confined  themselves  to  the  latter  mode.  Indeed, 
extensive  as  their  power  over  the  militia  is,  the  United  States  are 
obviously  intended  to  be  made,  in  some  measure,  dependent  upon  the 
States  for  the  aid  of  this  species  of  force.  For,  if  the  States  will  not 
officer  or  train  their  men,  there  is  no  power  given  to  congress  to  sup* 
ply  the  deficiency. 

The  method  of  calling  forth  the  militia  by  requisition,  is,  it  is 
believed,  the  only  one  hitherto  resorted  to  in  any  instance.  Being 
partially  dependent  upon  the  integrity  of  the  States,  the  general 
government  has  hitherto  been  satisfied  to  rest  wholly  on  that  integrity, 
and,  except  in  very  few  instances,  has  never  been  disappointed.  The 
compulsory  power  has  been,  in  its  practice,  held  in  reserve,  as  only 
intended  for  use  when  the  other  shall  faiL  HistoricaUy,  it  is  known 
that  the  act  of  1795  was  passed  with  a  view  to  a  state  of  things  then 
existing  in  the  interior  of  Pennsylvania,  when  it  became  probable 
that  the  President  of  the  United  States  would  have  to  exert  the 
authority  of  the  general  government  immediately  on  detached  poiw 

tions  of  the  officers  or  militia  of  the  Union,  to  aid  in  the 
[  *  38  ]  execution  of  the  laws  of  *  the  United  States.    And  instances 

xqn,y  still  occur  in  which  the  exercise  of  that  power  may 
become  necessary  for  the  same  purpose.  But  whenever  bodies  of 
miUtia  have  been  called  forth  for  the  purposes  of  general  defence,  it 
is  believed  that  in  no  instance  has  it  been  done  otherwise  than  by 
requisition,  the  only  mode  practised  toward  the  States  from  the  com* 
mencement  of  the  Revolution  to  the  present  day.  That  it  was  the 
mode  intended  to  be  pursued  in  this  case,  is  obvious  firom  the  perusal 
of  the  letter  of  the  secretary  of  war  to  the  governor  of  Pennsylvania. 

The  words  made  use  of  are :  ^  The  President  has  deemed 
[  *  39  ]  *  it  advisable  to  invite  the  executives  of  certain  States  to 

organize,"  ficc  Words  which  no  military  man  would  con- 
strue into  a  military  command. 

It  is  true,  that  this  letter  also  refers  to  the  acts  of  1795  and  1814, 
as  the  authority  under  which  the  requisition  is  made,  and  the  act  of 
1795  authorizes  the  President  to  issue  his  order  for  that  purpose ;  but 
this  makes  no  difference  in  the  case,  it  only  leaves  him  the  power  of 
proceeding  by  order,  if  he  thinks  proper,  without  enjoining  that  mode, 
or  depriving  him  of  the  option  to  pursue  the  other  mode  as  long  as 
the  principles  upon  which  the  States  acted  were  such  as  to  render  it 
advisable.     Or,  if  the  construction  be  otherwise,  the  result  onlv  will 
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be,  that  the  President  has  not  pursued  the  mode  pointed  out  by  that 
act,  and  therefore,  has  not  brought  the  ease  within  it. 

But  suppose  the  letter  of  the  secretary  of  war  was  intended  by  him 
to  operate  as  an  order,  (although  I  cannot  believe  that  congress  ever 
intended  an  order  should  issue  immediately  to  the  governor 
of  a  *  State,)  how  is  this  individual  made  punishable  under  [  *  40  ] 
the  acts  of  1796  and  1814  ? 

The  doclrine  must  be  admitted,  that  congress  might,  if  they 
thought  proper,  have  authorized  the  issuing  of  the  President's  order 
even  to  the  governor.  For  whom  the  constitution  of  Pennsylvania 
makes  her  governor  commander-in-chief  of  the  miUtia,  it  must  subject 
him  in  that  capacity  (at  least  when  in  actual  service)  to  the  orders  of 
him  who  is  made  commander-in-chief  of  all  the  militia  of  the  Union. 
Yet  if  he  is  to  be  addressed  in  that  capacity,  and  not  as  the  general 
organ  or  representative  of  the  state  sovereignty,  surely,  he  has  a  right 
to  be  apprized  of  it.  But  is  he  then  to  be  charged  as  a  delinquent  ? 
Where  is  the  law  that  has  provided,  or  can  provide,  a  court-martial 
for  his  trial  ?  And  where  is  the  law  that  would  oblige  him  to  con- 
sider such  a  letter  as  this  a  military  order  ?  It  would  then  seem 
somewhat  strange,  if  he,  to  whom  this  letter  was  immediately 
addressed,  received  no  order  from  the  President,  that  one  to  whom  his 
order  was  transmitted  through  fifty  grades,  should  yet  be  adjudged 
to  have  disobeyed  the  President's  order. 

But  the  situation  of  the  private  in  this  case,  is  still  more  favorable. 
It  must  be  recollected  we  are  now  construing  a  penal  statute.  And 
the  criminality  of  the  person  charged,  depends  altogether  on  the  5th 
section  of  the  act  of  1795.  The  1st  section  of  the  act  of  1814,  makes 
no  difference  in  this  particular,  inasmuch  as  it  does  no  more  than 
create  a  tribtmal  for  the  trial  of  crimes,  and  supposes  the  commission 
of  such  crimes  to  be  against  the  provisions  of  some  existing 
law.  The  command  of  the  President,  then,  *  I  hold  to  have  [  *  41  ] 
been  indispensable  to  the  creation  of  an  offence  under  the 
6th  section  of  this  act.  But  how  the  President  could,  in  the  actual 
state  of  things,  have  issued  such  a  command  to  the  private,  consis- 
tently with  the  provisions  of  this  act,  it  is  not  easy  to  show.  For,  by 
the  section  immediately  preceding  the  5th,  it  is  provided :  "  That  no 
officer,  non-commissioned  officer  or  private  of  the  militia,  shall  be 
compelled  to  serve  more  than  three  months,  after  his  arrival  at  the 
place  of  rendezvous,  in  any  one  year,  nor  more  than  in  due  rotation 
with  every  other  able  bodied  man  of  the  same  rank  in  the  battalion 
to  which  he  belongs."  Now  what  was  meant  by  due  rotation ;  and 
how  was  the  President's  order  to  reach  the  individual  without  previ- 
ously establishing  this  due  rotation  ?  I  admit,  that  this  rotation  may 
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have  been  established,  through  the  aid  of  a  state  law ;  bat  it  became 
indispensable  that  such  law  shotdd  have  been  authorized  or  adopted 
by  some  law  of  congress ;  and  there  exists  no  law  that  I  know  of, 
either  authorizing  or  requiring  the  designation  or  distribution  by  the 
States,  which  this  law  contemplates.  On  a  call  of  the  whole  militia, 
there  would  have  been  no  difficulty ;  but  in  the  case  of  a  partial  call, 
some  designation,  legally  known  to  the  President,  became  indispen- 
sable, before  he  could  issue  his  orders  with  that  precision  which  may 
well  be  required  in  a  criminal  prosecution.  And  this  probably 
operated  as  forcibly  as  considerations  of  comity,  in  determining  the 
government  to  proceed  by  the  ancient  mode  of  requisition,  instead  of 

addressing  the  executive  of  Pennsylvania  in  the  language 
[  •  42  ]  of  command  and  authority ;  *  if,  indeed,  (what  I  will  not 

readily  admit,)  the  act  was  ever  intended  to  apply  to  the  case 
of  an  immediate  order  to  the  executive. 

Pursuing  the  same  course  of  reasoning  a  littie  furttier,  we  shall 
also  be  led  to  the  conclusion,  that  neither  could  there  be  a  court  con- 
stituted by  a  law  of  the  United  States  for  the  trial  of  this  offender.  I 
hold  it  unquestionable,  tiiat  whenever,  in  the  statutes  of  any  govern- 
ment, a  general  reference  is  made  to  law,  either  implicitly  or 
expressly,  that  it  can  only  relate  to  the  laws  of  the  government 
making  this  reference.  Now  the  only  act  which  it  is  pretended  vests 
any  court  with  jurisdiction  of  offences  created  by  the  5th  section  of 
the  act  of  1795,  as  to  persons  not  yet  mustered  into  service,  is  the 
1st  section  of  the  act  of  1814.  The  4th  and  6th  sections  of  the  act  of 
1795,  taken  together,  furnish  courts-martial  for  the  trial  of  offences 
committed  by  militia  employed  by  the  United  States ;  and  the  act 
of  1814,  I  admit,  was  intended  to  act  upon  the  offences  of  those  who 
were  not  yet  in  actual  service,  but  had  been  called  into  service.  Can 
it,  on  any  legal  principle,  be  so  constraed  as  to  answer  the  end  pro- 
posed ?  The  words  are :  "  That  courts-martial  for  the  trial  of  militia, 
drafted,  detached,  and  called  forth  for  the  service  of  the  United  States, 
shall  be  appointed,"  &c.  But  how  drafted,  detached,  and  called 
forth  ?  Under  the  laws  of  the  United  States,  or  of  Russia  ?  For  the 
laws  of  the  States,  unless  adopted  by  congress,  are  no  more  the  laws 
of  the  United  States  than  those  of  any  foreign  power.     There  is 

nothing  in  this  act,  or  any  other  act,  that  designates  the 
[  ^43  ]  drafting,  and  detaching,  or  •calling  forth,  there  expressed 

as  the  grounds  of  jurisdiction,  as  a  drafting,  &c.,  under  the 
laws  of  a  State.  Nor  would  it  have  had  such  a  drafting,  &c.,  in 
view,  if  it  was  intended  to  provide  for  punishing  offences  against  the 
provisions  of  the  act  of  1795 ;  for,  in  that  act,  it  is  required  to  be  a 
calling  forth  by  the  President,  not  by  state  authority.    And  this 
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suggests  the  only  reasonable  exposition  that  can  be  given  it,  consis* 
tent  with  the  principle  that  it  must  be  a  drafting,  detaching,  and 
calling  forth  under  laws  of  the  United  States.  If  we  can  find  i^ 
sensible  and  consistent  exposition,  we  are  bound  to  adopt  it  as  the 
only  one  intended. 

I  have  no  doubt,  that  under  the  powers  given  the  President  by  the 
act  of  1795,  and  under  the  restriction  contained  in  the  4th  section  of 
that  act,  it  was  in  the  power  of  the  President  to  have  issued  orders 
to  the  adjutant-general  of  Pennsylvania,  to  bring  into  the  field  this 
quota  of  militia,  and  to  have  prescribed  the  manner  in  which  they 
should  be  drafted  and  detached ;  and  had  this  been  done,  every  thing 
would  have  been  sensible  and  consistent,  and  the  exigencies  of  both 
these  laws  would  have  been  satisfied.  It  is  obvious,  that  the  act  of 
1814  recognizes  the  construction  which  makes  the  drafting,  ai\d 
detaching,  as  necessary  to  precede  the  calling  forth ;  and  if  the  power 
to  call  forth  existed  in  the  President  alone,  it  would  seem  that  the 
other  subordinate,  but  necessary  ancillary  powers  to  which  this  act 
has  relation,  must  have  existed  in  him  also,  and  could  be  exercised 
by  him,  or  under  his  authority  only.  Under  tins  view  of 
the  subject,  I  am  of  *  opinion  that  a  court-martial  consti-  [  *  44  ] 
tuted  under  this  act  of  April  18, 1814,  could  not  legally 
have  tried  this  individual,  because  he  was  not  drafted  and  detached 
under  the  meaning  of  that  act,  taken  in  connection  with  the  act  of 
1795.  Neither,  in  my  opinion,  was  the  calling  forth  such  as  was  in 
the  contemplation  of  that  act.  In  addition  to  the  reasons  already 
given  for  this  opinion,  exists  this  obvious  consideration.  The  calling 
forth  authorized  by  that  act  is  to  be  expressed  by  an  order  firom  the 
President.  It  is  disobedience  to  such  an  order  alone  that  is  made 
punishable  by  that  act  Now,  though  it  be  unquestionable  that  this 
order  may  be  communicated  through  any  proper  organ,  yet  it  must 
be  conmiunicated  to  the  individual  as  an  order  from  the  President, 
or  he  is  not  brought  within  the  enactment  of  the  law,  nor  put  on  his 
guard  against  incurring  the  penalty.  But,  from  first  to  last,  the 
whole  case  makes  out  an  oiTence  against  the  orders  of  the  governor 
of  Pennsylvania.  It  does  not  appear  that  the  order  communicated 
to  the  individual  was  made  to  assume  the  form  of  an  order  firom  the 
President ;  and  how,  in  that  case,  he  could  have  been  held  guilty  of 
having  violated  an  order  firom  the  President,  it  is  not  easy  to 
conceive. 

For  these  reasons,  I  am  very  clearly  of  opinion  that  neither  the 
United  States,  nor  the  plaintiff  in  error,  can  complain  of  the  infraction 
of  any  constitutional  right,  if  the  State  did  constitute  a  court  for  trying 
offences  against  the  laws  of  the  United  States,  or  ingraft  those  laws 
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into  its  own  code,  and  make  offences  against  the  United  States 

punishable  in  its  conits;  that  if  the  individual  has  any 
[  *  45  ]  cause  of  *  complaint,  it  is  between  him  and  his  own  state 

government.  And  that  even  were  it  otherwise,  the  plaintiff 
in  error  does  not  make  out  such  a  case  here;  inasmuch  as  the 
general  government  could  not  have  had  it  in  contemplation  to  bring 
into  operation  the  penal  provisions  of  the  act  of  1795,  and  if  they 
had,  that  they  did  not  pursue  the  steps  indispensable  for  that  pur- 
pose ;  therefore  that  the  court-martial  by  which  the  plaintiff  in  enx>r 
was  tried,  was  really  acting  wholly  under  the  authority  of  state 
laws,  punishing  state  offences. 

But  it  is  contended,  that  if  the  Stetes  do  possess  this  power  over 
the  militia,  they  may  abuse  it.  This  is  a  branch  of  the  exploded 
doctrine,  that  within  the  scope  in  which  congress  may  legislate,  the. 
Stetes  shall  not  legislate.  That  they  cannot,  when  legislating  within 
that  ceded  region  of  power,  run  counter  te  the  laws  of  congress,  is 
denied  by  no  one ;  but,  as  I  before  observed,  to  reason  against  the 
exercise  of  this  power  from  the  possible  abuse  of  it,  is  not  for  a  court 
of  justice.  When  instences  of  this  opposition  occur,  it  will  be  time 
enough  to  meet  them.  The  present  was  an  instance  of  the  most 
honorable  and  zealous  cooperation  with  the  general  government 
The  legislature  of  Pennsylvania,  influenced,  no  doubt,  *by  views 
similar  to  those  in  which  I  have  presented  the  subject,  saw  the  de- 
fects in  the  means  of  coercing  her  citizens  into  the  service ;  and^ 
unwilling  to  bear  the  imputetion  of  lukewdrmness  in  the  common 
cause,  legislated  on  the  occasion  just  as  far  as  the  laws  of  the  United 

Stetes  were  defective,  or  not  brought  into  operation.  And 
[  *  46  ]  to  vindicate  her  disinterestedness,  she  even  *  gratuitously 

surrenders  to  the  United  the  fines  to  be  inflicted.  To  have 
paused  on  legal  subtleties  with  the  enemy  at  her  door,  or  to  have 
shrunk  from  duty  under  shelter  of  pretexts  which  she  could  remove, 
would  have  been  equally  inconsistent  with  her  character  for  wisdom 
and  for  candor. 

I  will  make  one  further  observation  in  Qrder  to  prevent  myself 
from  being  misunderstood.  I  have  observed  that  the  governors  of 
Stetes,  as  military  commanders,  must  be  considered  as  subordinate 
to  the  President  I  do  not  mean  to  intimate,  nor  have  I  the  least 
idea,  that  the  act  of  1795  gives  authority  to  the  President  to  issue  an 
order  to  a  governor  in  that  capacity.  I  hold  the  opinion  to  be  absurd ; 
for  he  comes  not  within  the  idea  of  a  militia  officer  in  the  language 
of  that  act.  If  he  is  so,  what  is  his  grade  ?  He  wiU  not  be  included 
under  any  title  of  rank,  known  to  the  laws  of  the  United  Stetes, 
from  the  highest  to  the  lowest     And  how  is  he  to  be  tried  ?     What 
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is  his  pay?  what  his  punishment?  An  act  which  authorizes  an 
order  for  militia,  obviously  authorizes  a  requisition.  And  if  the  pur- 
poses of  the  general  government  could  as  well  be  subserved  by 
depending  on  the  state  authority  for  calling  out  the  militia,  there 
was  no  reason  against  resorting  to  that  authority  for  the  purpose. 
But  the  power  of  ordering  out  the  militia  is  an  alternative  given  to 
the  President  when  the  other  is  too  circuitous  or  likely  to  fail.  In 
that  case,  the  President,  may  address  himself  to  the  executive ;  and 
having  obtained,  through  him,  the  necessary  information  relative  to 
the  distribution  and  organization  of  the  militia,  may  pro- 
ceed, •  under  Ids  own  immediate  orders,  to  draft  and  detach  [  *  47  ] 
the  numbers  wanted.  And  thus  every  thing  in  the  act 
becomes  sensible,  consistent,  and  adequate  i;o  the  purposes  in  view, 
•with  the  sole  defect  intended  to  have  been  remedied  by  the  1st  sec- 
tion of  the  act  of  1814. 

In  this  case,  it  will  be  observed  that  there  is  no  point  whatever 
decided,  except  that  the  fine  was  constitutionally  imposed  upon  the 
plaintiff  in  error.  The  course  of  reasoning  by  which  the  judges 
have  reached  this  conclusion  are  various,  coinciding  in  but  one  thing, 
namely,  that  there  is  no  error  in  the  judgment  of  the  state  court  of 
Pennsylvania. 

Story,  J.  The  only  question  which  is  cognizable  by  this  court, 
upon  this  voluminous  record,  arises  firom  a  very  short  paragraph  in 
the  close  of  the  bill  of  exceptions.  It  there  appears  that  the  plain- 
tiff prayed  the  state  court  of  common  pleas  to  instruct  the  jury,  that 
the  first,  second,  and  third  paragraphs  of  the  21st  section  of  the 
statute  of  Pennsylvania  of  the  28th  of  March,  1814,  "  so  far  as 
they  related  to  the  militia  called  into  the  service  of  the  United  States 
under  the  laws  of  congress,  and  who  failed  to  obey  the  orders  of  the 
President  of  the  United  States,  are  contrary  to  the  constitution  of  the 
United  States,  and  the  laws  of  congress  made  in  pursuance  thereof, 
and  are,  therefore,  null  and  void."  The  court  instructed  the  jury  that 
these  paragraphs  were  not  contrary  to  the  constitution  or  laws  of  the 
United  States,  and  were,  therefore,  not  null  and  void.  This 
opinion  has  been  *  affirmed  by  the  highest  state  tribunal  of  [  *  48  ] 
Pennsylvania,  and  judgment  has  been  there  pronounced,  in 
pursuance  of  it,  in  favor  of  the  defendant  The  cause  stands  before  us 
upon  a  writ  of  error  firom  this  last  judgment ;  and  the  naked  question 
for  us  to  decide  is,  whether  the  paragraphs  alluded  to  are  repugnant 
to  the  constitution  or  laws  of  the  United  States ;  if  so,  the  jud^ent 
must  be  reversed ;  if  otherwise,  it  ought  to  be  affirmed. 

Questions  of  this  nature  are  always  of  great  importance  and 

•     47* 
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delicacy.  They  involve  interests  of  so  much  magnitude,  and  of 
such  deep  and  permanent  public  concern,  that  they  cannot  but  be 
approached  with  uncommon  anxiety.  The  sovereignty  of  a  State 
in  the  exercise  of  its  legislation  is  not  to  be  impaired,  unless  it  be 
clear  that  it  has  transcended  its  legitimate  authority;  nor  ought 
any  power  to  be  sought,  much  less  to  be  adjudged,  in  favor  of  the 
United  States,  unless  it  be  clearly  within  the  reach  of  its  constitu- 
tional charter.  Sitting  here,  we  are  not  at  liberty  to  add  one  jot  of 
power  to  the  national  government  beyond  what  the  people  have 
granted  by  the  constitution ;  and,  on  the  other  hand,  we  are  bound 
to  support  that  constitution  as  it  stands,  and  to  give  a  fair  and 
rational  scope  to  all  the  powers  which  it  clearly  contains. 

The  constitution  containing  a  grant  of  powers  in  many  instances 
similar  to  those  ahready  existing  in  the  state  governments,  and  some 
of  these  being  of  vital  importance  also  to  state  authority  and  state 

legislation,  it  is  not  to  be  admitted  that  a  mere  grant  of 
[  •  49   ]  such  powers  in  afiirmative  terms  to  congress,  does,  *per  $e, 

transfer  an  exclusive  sovereignty  on  such  subjects  to  the 
latter.  On  the  contrary,  a  reasonable  interpretation  of  that  instru- 
ment necessarily  leads  to  the  conclusion  that  the  powers  so  granted 
are  never  exclusive  of  similar  power  existing  in  the  States,  unless 
where  the  constitution  has  expressly,  in  terms,  given  an  exclusive 
power  to  congress,  or  the  exercise  of  a  like  power  is  prohibited  to  the 
States,  or  there  is  a  direct  repugnancy  or  incompatibility  in  the  exer- 
cise of  it  by  the  States.  The  example  of  the  first  class  is  to  be 
found  in  the  exclusive  legislation  delegated  to  congress  over  places 
purchased  by  the  consent  of  the  legislature  of  the  State  in  which 
the  same  shall  be,  for  forts,  arsenals,  dock-yards,  &c. ;  of  the  second 
class,  the  prohibition  of  a  State  to  coin  moaey  or  emit  bills  of  credit ; 
of  the  third  class,  as  this  court  have  already  held,  the  power  to  estab- 
lish an  uniform  rule  of  naturalization ;  Chirac  v.  Chirac,  2  Wheat 
259,  269 ;  and  the  delegation  of  admimlty  and  maritime  jurisdic- 
tion. Martin  v.  Hunter,  1  Wheat.  304,  337 ;  and  see  The  Federal- 
ist, No.  32.  In  all  other  cases  not  falling  within  the  classes  already 
mentioned,  it  seems  unquestionable  that  the  States  retain  concurrent 
authority  with  congress,  not  only  upon  th^  letter  and  spirit  of  the 
eleventh  amendment  of  the  constitution,  but  upon  the  soundest  prin- 
ciples of  general  reasoning.  There  is  this  reserve,  however,  that  in 
cases  of  concurrent  authority,  where  the  laws  of  the  States  and  of 
the  Union  are  in  direct  and  manifest  collision  on  the  same  subject, 

those  of  the  Union  being  "  the  supreme  law  of  the  land," 
[  *  50  ]  are  of  •  paramount  authority,  and  the  state  laws,  so  far,  and 

so  far  only,  as  such  incompatibility  exists,  must  necessarily 
yield. 
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Such  are  the  general  principles  by  which  my  judgment  is  guided 
in  every  investigation  on  constitutional  points.  I  do  not  know  that 
they  have  ever  been  seriously  doubted.  They  commend  themselves  by 
their  intrinsic  equity,  and  have  been  amply  justified  by  the  opinions 
of  the  great  men  under  whose  guidance  the  constitution  was  framed, 
as  well  as  by  the  practice  of  the  government  of  the  Union.  To  desert 
them,  would  be  to  deliver  ourselves  over  to  endless  doubts  and  diffi- 
culties ;  and  probably  to  hazard  the  existence  of  the  constitution 
itself.  With  these  principles  in  view,  let  the  question  now  before 
the  court  be  examined. 

The  constitution  declares  that  congress  shall  have  power  <<to 
provide  for  calling  forth  the  miUtia  to  execute  the  laws  of  the  Union, 
suppress  insurrections,  and  repel  invasions;"  and  ^io  provide  for 
organizing,  arming,  and  disciplining  the  militia,  and  for  governing 
such  part  of  them  as  may  be  employed  in  the  service  of  the  United 
States,  reserving  to  the  States  respectively  the  appointment  of  the 
officers,  and  the  authority  of  training  the  militia  according  to  the 
discipline  prescribed  by  congress." 

It  is  almost  too  plain  for  argument,  that  the  power  here  given  to 
congress  over  the  militia,  is  of  a  limited  nature,  and  confined  to  the 
objects  specified  in  these  clauses ;  and  that  in  aU  other  respects,  and 
for  all  other  purposes,  the  militia  are  subject  to  the  control  and  gov- 
ernment of  the  state  authorities.  Nor  can  the  reservation 
to  the  States  of  the  appointment  *of  the  officers  and  au-  [  *  ^1  ] 
thority  of  the  training  the  militia  according  to  the  discipline 
prescribed  by  congress,  be  justiy  considered  as  weakening  this  con- 
clusion* That  reservation  constitutes  an  exception,  merely  from  the 
power  given  to  congress  ^^to  provide  for  organizing,  arming,  and 
disciplining  the  militia;"  and  is  a  limitation  upon  the  authority, 
which  would  otherwise  have  devolved  upon  it,  as  to  the  appointment 
of  officers.  But  the  exception  from  a  given  power  cannot,  upon  any 
fair  reasoning,  be  considered  as  an  enumeration  of  all  the  powers 
which  belong  to  the  States,  over  the  militia.  What  those  powers  are 
must  depend  upon  their  own  constitutions ;  and  what  is  not  taken 
away  by  the  constitution  of  the  United  States,  must  be  considered 
as  retained  by  the  States  or  the  people.  The  exception,  then,  ascer- 
tains only  that  congress  have  not,  and  that  the  States  have,  the 
power  to  appoint  the  officers  of  the  militia,  and  to  train  them  accord- 
ing to  the  discipline  prescribed  by  congress.  Nor  does  it  seem  neces- 
sary to  contend  that  the  power  '^  to  provide  for  oi^nizing,  arming, 
and  disdplining  the  militia,"  is  exclusively  vested  in  congress.  It  is 
merely  an  affirmative  power,  and  if  not  in  its  own  nature  incom- 
patible with  the  existence  of  a  like  power  in  the  States,  it  may  well 
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leave  a  concurrent  power  in  the  latter.  But  when  once  congress  has 
earned  this  power  into  effect,  its  laws  for  the  organization,  arming, 
and  discipline  of  the  militia  are  the  supreme  law  of  the  land ;  and 
all  interfering  state  regulations  must  necessarily  be  suspended  in 

their  operation.  It  would  certainly  seem  reasonable  that, 
[  *  52  ]  in  the  absence  *  of  all  interfering  provisions  by  congress  on 

the  subject,  the  States  should  have  authority  to  organize, 
arm,  and  discipline  their  own  militia.  The  general  authority  retained 
by  them  over  the  militia,  would  seem  to  draw  after  it  these,  as  neces- 
sary incidents.  If  congress  should  not  have  exercised  its  own  power, 
how,  upon  any  other  construction  than  that  of  a  concurrent  power, 
could  the  States  sufficiently  provide  for  their  own  safety  against 
domestic  insurrections,  or  the  sudden  invasion  of  a  foreign  enemy? 
They  are  expressly  prohibited  firom  keeping  troops  or  ships  of  war  in 
time  of  peace ;  and  this,  undoubtedly,  upon  the  supposition,  that  in 
such  cases  the  miUtia  would  be  their  natural  and  sufficient  defence. 
Yet  what  would  the  militia  be  VTithout  organization,  arms,  and  disci- 
pline ?  It  is  certainly  not  compulsory  upon  congress  to  exercise  its 
own  authority  upon  this  subject.  The  time,  the  mode,  and  the 
extent,  must  rest  upon  its  means  and  sound  discretioiv  If,  therefore, 
the  present  case  turned  upon  the  question,  Whether  a  State  might 
organize,  arm,  and  discipline  its  own  militia,  in  the  absence  of,  or 
subordinate  to,  the  regulations  of  congress,  I  am  certainly  not  pre- 
pared to  deny  the  legitimacy  of  such  an  exercise  of  authority.  It 
does  not  seem  repugnant  in  its  nature  to  the  grant  of  a  like  para- 
mount authority  to  congress ;  and  if  not,  then  it  is  retained  by  the 
States.  The  fifth  amendment  to  the  constitution,  declaring  that  *<  a 
well-regulated  militia  being  necessary  to  the  security  of  a  free  State, 
the  right  of  the  people  to  keep  and  bear  arms  shall  not  be  infringed," 

may  not,  perhaps,  be  thought  to  have  any  important  bearing 
[  •  63  ]  •  on  this  point    If  it  have,  it  confirms  and  illustrates,  rather 

than  impugns,  the  reasoning  already  suggested. 
But  congress  have,  also,  the  power  to  provide  "  for  governing  such 
part  of  the  miUtia  as  may  be  employed  in  the  service  of  the  United 
States."  It  has  not  been  attempted  in  argument,  to  establish  that 
this  power  is  not  exclusively  in  congress ;  or  that  the  States  have  a 
concurrent  power  of  governing  their  own  militia  when  in  the  service 
of  the  Union.  On  the  contrary,  the  reverse  has  been  conceded,  both 
here  and  before  the  other  tribunals  in  which  this  cause  has  been  so 
ably  and  learnedly  discussed.  And  there  certainly  are  the  strongest 
reasons  for  this  construction.  When  the  militia  is  caUed  into  the 
actual  service  of  the  United  States,  by  which  I  understand  actual 
employment  in  service,  the  constitution  declares,  that  the  President . 
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shall  be  the  commander-in-chief.  The  militia  of  several  States  may, 
at  the  same  time,  be  called  out  for  the  public  defence ;  and  to  sup- 
pose each  State  could  have  an  authority  to  govern  its  own  militia  in 
such  cases,  even  subordinate  to  the  regulations  of  congress,  seems 
utterly  inconsistent  with  that  unity  of  command  and  action,  on  which 
the  success  of  all  military  operations  must  essentially  depend.  There 
never  could  be  a  stronger  case  put  from  the  argument  of  public  incon- 
venience, against  the  adoption  of  such  a  doctrine.  It  is  scarcely 
possible,  that  any  interference,  however  small,  of  a  State,  under  such 
circumstances,  in  the  government  of  the  militia,  would  not  materially 
embarrass,  and,  directly  or  indirectly,  impugn  the  authority 
of  the  Union.  In  most  cases  there  would  be  an  utter  *repug-  [  *  54  ] 
nancy.  It  would  seem,  therefore,  that  a  rational  interpreta- 
tion must  construe  this  power  as  exclusive  in  its  own  nature,  and 
belonging  solely  to  congress. 

The  remaining  clause  gives  congress  power  ^'  to  provide  for  calling 
forth  the  militia  to  execute  the  laws  of  the  Union,  suppress  insur- 
rections, and  repel  invasions."  Does  this  clause  vest  in  congress  an 
exclusive  power,  or  leave  to  the  States  a  concurrent  power  to  enact 
laws  for  the  same  purposes  ?  This  is  an  important  question,  bearing 
directly  on  the  case  before  us,  and  deserves  serious  deliberation.  The 
pktintiif  contends  that  the  power  is  exclusive  in  congress ;  the  defend- 
ant, that  it  is  not. 

In  considering  this  question,  it  is  always  to  be  kept  in  view  that 
the  case  is  not  of  a  new  power  granted  to  congress,  where  no  similar 
power  already  existed  in  the  States.  On  the  contrary,  the  States,  in 
virtue  of  their  sovereignty,  possessed  general  authority  over  their  own 
militia ;  and  the  constitution  carved  out  of  that  a  specific  power  in 
certain  enumerated  cases.  But  the  grant  of  such  a  power  is  not 
necessarily  exclusive,  unless  the  retaining  of  a  concurrent  power  by 
the  States  be  clearly  repugnant  to  the  grant.  It  does  not  strike  me 
that  there  is  any  repugnancy  in  such  concurrent  power  in  the  States. 
Why  may  not  a  State  call  forth  its  own  militia  in  aid  of  the  United 
States,  to  execute  the  laws  of  the  Union,  or  suppress  insurrections,  oi 
repel  invasions  ?  It  would  certainly  seem  fit  that  a  State  might  so 
do,  where  the  insurrection  or  invasion  is  within  its  own  territory,  and 
directed  against  its  own  existence  or  authority;  and  yet 
these  are  cases  to  which  the  *  power  of  congress  pointedly  [  '55  ] 
ftppUes.  And  the  execution  of  the  laws  of  the  Union  within 
its  teiritory,  may  not  be  less  vital  to  its  rights  and  authority,  than  the 
suppression  of  a  rebellion,  or  the  repulse  of  an  enemy.  I  do  not  say 
that  a  State  may  call  forth,  or  claim  under  its  own  conmiand,  that 
portion  of  its  militia  which  the  United  States  have  ahready  called 
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forth,  and  hold  employed  in  actual  service.  There  would  be  arepug- 
nancy  in  the  exercise  of  such  an  authority  under  such  circumstances. 
But  why  may  it  not  call  forth  and  employ  the  rest  of  its  militia  in 
aid  of  the  United  States,  for  the  constitutional  purposes  ?  It  could 
not  clash  with  the  exercise  of  the  authority  confided  to  congress ;  and 
yet  that  it  must  necessarily  clash  with  it  in  all  cases,  is  the  sole  ground 
upon  which  the  authority  of  congress  can  be  deemed  exclusive.  I 
€un  not  prepared  to  asseart  that  a  concurrent  power  is  not  retained 
by  the  States  to  provide  for  the  calling  forth  its  own  militia  as  aux- 
iliary to  the  power  of  congress  in  the  enumerated  cases.  The  argn- 
ment  of  the  plaintiff  is,  that  when  a  power  is  granted  to  congress  to 
legblate  in  specific  cases,  for  purposes  growing  out  of  the  Union,  the 
natural  conclusion  is,  that  the  power  is  designed  to  be  exclusive; 
that  the  power  is  to  be  exercised  for  the  good  of  the  whole,  by  tiie 
will  of  the  whole,  and  consistent  with  the  interests  of  the  whole ;  and 
that  these  objects  can  nowhere  be  so  clearly  seen  or  so  thoroughly 
weighed  as  in  congress,  where  the  whole  nation  is  represented.  But 
the  argument  proves  too  much ;  and  pursued  to  its  full  extent,  it 

would  establish  that  all  the  powers  granted  to  congress  are 
[  *  56  ]  *  exclusive,  xmless  where  concurrent  authority  is  expressly 

reserved  to  the  States.  But  assuming  the  States  to  possess 
a  concurrent  power  on  this  subject,  still,  the  principal  difficulty  remains 
to  be  considered.  It  is  conceded  on  all  sides,  and  is,  indeed,  beyond 
all  reasonable  doubt,  that  all  state  laws  on  this  subject  are  sub- 
ordinate to  those  constitutionally  enacted  by  congress,  and  that  if 
there  be  any  conflict  or  repugnancy  between  them,  the  state  laws, 
to  that  extent,  are  inoperative  and  void.  And  this  brings  us  to  a 
consideration  of  the  actual  legislation  of  congress,  and  of  PennsyU 
vania,  as  to  the  point  in  controversy.  - 

In  the  execution  of  the  power  to  provide  for  the  calling  forth  of 
the  miUtia,  it  cannot  well  be  denied  that  congress  may  pass  laws  to 
make  its  call  efiectual,  to  punish  disobedience  to  its  call,  to  erect 
tribunals  for  the  trial  of  ojOfenders,  and  to  direct  the  modes  of  pro- 
ceeding to  enforce  the  penalties  attached  to  such  disobedience.  In 
its  very  essence,  too,  the  offence  created  by  such  laws  must  be  an 
offence  exclusively  against  the  United  States,  since  it  grows  solely 
out  of  the  breach  of  duties  due  to  the  United  States,  in  virtue  of  its 
positive  legislation.  To  deny  the  authority  of  congress  to  legislate 
to  this  extent,  would  be  to  deny  that  it  had  authority  to  make  all 
laws  necessary  and  proper  to  carry  a  given  power  into  execution ;  to 
require  the  end,  and  yet  deny  the  only  means  adequate  to  attain  that 
end.  Such  a  construction  of  the  constitution  is  whcdly  inadmissi- 
ble. 
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The  authority  of  congress  being  then  unquestionable,  let 
us  see  to  what  extent  and  in  what  *  manner  it  has  been  [  *  57  ] 
^cercised.  By  the  act  of  the  28th  of  February,  1796,  c.  101, 
congress  have  provided  for  the  calling  forth  .of  the  militia  in  the  cases 
^numerated  in  the  constitution.  The  1st  section  provides,  "that 
whenever  the  United  States  shall  be  invaded,  or  be  in  imminent 
danger  of  invasion  from  any  foreign  .nation,  or  Indian  tribe,  it  shall 
be  lawful  for  the  President  of  the  United  States  to  call  forth  such 
number  of  the  militia  of  the  State  or  States,  most  convenient  io  the 
place  of  danger,  or  scene  of  action,  as  he  may  judge  necessary  to' 
repel  such  invasion,  and  to  issue  his  orders,  for  that  purpose,  to  such 
officer  or  officers  of  the  militia  as  he  shall  think  proper."  It  then 
proceeds  to  make  a  provision,  substantially  the  same,  in  cases  of 
domestic  insurrections;  and,  in  like  manner,  the  2d  section  pro- 
ceeds to  provide  for  cases  where  the  execution  of  the  laws  is  opposed 
or  obstructed  by  combinations  too  powerful  to  be  suppressed  by  the 
ordinary  course  of  judicial  proceedings.  The  4th  section  provides, 
that  "  the  militia  employed  in  the  service  of  the  United  States  shall 
be  subject  to  the  same  rules  and  articles  of  war  as  the  troops  of  the 
United  States."  The  6th  section  (which  is  very  material  to  our 
present  purpose)  provides  "that  every  officer,  non-commissioned 
officer,  or  private  of  the  militia,  who  shall  fail  to  obey  any  of  the 
orders  of  the  President  of  the  United  States,  in  the  cases  before 
recited,  shall  forfeit  a  sum  not  exceeding  one  year's  pay,  and  not  less 
than  one  month's  pay,  to  be  determined  and  adjudged  by  a  court- 
martial  ;  and  such  officer  shall,  moreover,  be  liable  to  be 
cashiered  by  a  sentence  of  a  court-martial,  and  be  *inca-  [  *  68  ] 
pacitated  from  holding  a  commission  in  the  militia  for  a 
term  not  exceeding  twelve  months,  at  the  discretion  of  the  said  court; 
and  such  non-commissioned  officers  and  privates  shall  be  liable  to  be 
imprisoned  by  a  like  sentence,  on  failure  of  payment  of  the  fines 
adjudged  against  them,  for  one  calendar  month  for  every  five  dollars 
of  such  fine."  The  6th  section  declares,  "that  courts-martial  for 
the  trial  of  militia,  shall  be  composed  of  militia  officers  only."  The 
7th  and  8th  sections  provide  for  the  collection  of  the  fines,  by  the 
marshal  and  deputies,  and  for  the  payment  of  them  when  collected, 
into  the  treasury  of  the  United  States. 

The  2d  section  of  the  militia  act  of  Pennsylvania,  passed  the  28th 
of  March,  1814,  provides,  "  that  if  any  commissioned  officer  of  the 
militia  shall  have  neglected,  or  refused  to  serve,  when  called  into 
actual  service,  in  pursuance  of  any  order  or  requisition  of  the  Presi- 
dent of  the  United  States,  he  shall  be  liable  to  the  penalties  defined 
in  the  act  of  congress  of  the  United  States,  passed  on  the  28th  of 
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February,  1795/'  and  then  proceeds  to  entunerate  them ;  and  then 
declares,  ^that  each  and  every  non-commissioned  officer  and  private, 
who  shall  have  neglected  or  refused  to  serve  when  called  into  actual 
service,  in  pursuance  of  an  order  or  requisition  of  the  President  of 
the  United  States,  shall  be  liable  to  the  penalties  defined  in  the  same 
act,"  and  then  proceeds  to  enumerate  thenu  And  to  each  clause  is 
added,  '^  or  shall  be  liable  to  any  penalty  ivhich  may  have  been  pre- 
scribed since  the  date  of  the  passage  of  the  said  act,  or 
[  •  59  ]  which  may  hereafter  be  prescribed  by  any  law  'of  the 
United  States."  It  then  further  provides,  that "  within  one 
month  after  the  expiration  of  the  time  for  which  any  detachment  of 
militia  shall  have  been  called  into  the  service  of  the  United  States, 
by,  or  in  pursuance  of  orders  from  the  President  of  the  United  States, 
the  proper  brigade  inspector  shall  summon  a  general,  or  a  regimental 
court-martial,  as  the  case  may  be,  for  the  trial  of  such  person  or  per-^ 
sons  belonging  to  the  detachment  called  out,  who  shall  have  refused 
or  neglected  to  march  therewith,  or  to  furnish  a  sufficient  substitute, 
or  who,  after  having  marched  therewith,  shall  have  returned  withont 
leave  from  his  commanding  officer,  of  which  delinquents,  the  proper 
brigade  inspector  shall  furnish  to  the  said  court-martial  an  accurate 
list  And  as  soon  as  the  said  court-martial  shall  have  decided,  in 
each  of  the  cases  which  shall  be  submitted  to  their  consideration,  the 
president  thereof  shcdl  famish  to  the  marshal  of  the  United  States, 
or  to  his  deputy,  and  also  to  the  comptroller  of  the  treasury  of  the 
United  States,  a  list  of  the  delinquents  fined,  in  order  that  the  fur- 
ther proceedings  directed  to  be  had  thelreon  by  the  laws  of  the  United 
States  may  be  completed." 

It  is  apparent,  from  this  summary,  that  each  of  the  acts  in  ques- 
tion has  in  view  the  same  objects,  the  punishment  of  any  persons 
belonging  to  the  militia  of  the  State,  who  shall  be  called  forth  into 
the  service  of  the  United  States  by  the  President,  and  refuse  to  per- 
form their  duty.  Both  inffict  the  same  penalties  for  the  same  acts 
of  disobedience.  In  the  act  of  1795,  it  is  the  failure  "  to 
[  •  60  ]  obey  the  orders  of  the  •President,  in  any  of  the  cases  before 
recited;"  and  those  orders  are  such  as  he  is  authorized 
to  give  by  the  1st  and  2d  sections  of  the  act,  namely,  to  <^call 
forth  "  the  militia  to  execute  the  laws,  to  suppress  insurrections,  and 
repel  invasions.  In  the  act  of  Pennsylvania,  it  is  the  neglect  or 
refusal  "  to  serve  when  called  into  actual  service,  in  pursuance  of  any 
orders  of  the  President,"  which  orders  can  only  be  under  the  act  of 
1795.  And  to  demonstrate  this  construction  more  fully,  the  delin- 
quent is  made  liable  to  the  penalties  defined  in  the  same  act ;  and 
this  again  is  followed  by  a  clause  varying  the  penalties,  so  as  to  con* 
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form  to  those  which,  from  time  to  time,  may  be  inflicted  by  the  laws 
of  the  United  States  for  the  same  offence.  So  that  there  can  be  no 
reasonable  doubt  that  the  legislature  of  Pennsylvania  meant  to  pun- 
ish, by  its  own  courts-martial,  an  offence  against  the  United  States 
created  by  their  laws,  by  a  substantial  reenactment  of  those  laws  in 
its  own  miUtia  code. 

No  doubt  has  been  here  breathed  of  the  constitutionality  of  the 
provisions  of  the  act  of  1795,  and  they  are  believed  to  be,  in  all 
respects,  within  the  legitimate  authority  of  congress.  In  the  con* 
struction,  however,  of  this  act,  the  parties  are  at  variance.  The  plain- 
tiff contends,  that  from  the  time  of  the  calling  forth  of  the  militia,  by 
the  President,  it  is  to  be  considered  as  ipso  facto  "  employed  in  the 
service  of  the  United  States,"  within  the  meaning  of  the  constitu- 
tion, and  the  act  of  1795 ;  and,  therefore,  to  be  exclusively  governed 
by  congress.  On  the  other  hand,  the  defendant  contends,  that  there 
is  no  distinction  between  the  "  calling  forth,"  and  the  "  em- 
ployment •in  service,"  of  the  militia,  in  the  act  of  1795,  [  *  61  ] 
both  meaning  actual  mustering  in  service,  or  an  effectual 
calling  into  service ;  that  the  States  retain  complete  authority  over 
the  militia,  notwithstanding  the  call  of  the  I^sident,  until  it  is 
obeyed  by  going  into  service ;  that  the  exclusive  authority  of  the 
United  States  does  not  commence  until  the  drafted  troops  are  mus- 
tered, and  in  the  actual  pay  and  service  of  the  Union ;  and  further,  that 
the  act  of  1795  wels  never  intended,  by  its  language,  to  apply  its 
penalties,  except  to  militia  in  the  latter  predicament,  leaving  disobe- 
dience to  the  President's  call  to  be  punished  by  the  States,  as  an 
offence  against  state  authority. 

Upon  the  most  mature  reflection,  it  is  my  opinion,  that  there  is  a 
sound  distinction  between  the  <'  calling  forth "  of  the  militia,  and 
their  being  in  the  "  actual  service "  or  "  employment"  of  the  United 
States,  contemplated  both  in  the  constitution  and  acts  of  congress. 
The  constitution,  in  the  clause  already  adverted  to,  enables  congress 
to  provide  for  the  government  of  such  part  of  the  militia  <'  as  may  be 
employed  in  the  service  of  the  United  States,"  and  makes  the  Presi- 
dent commander-in-chief  of  the  militia,  <'  when  called  into  the  actual 
service  of  the  United  States."  If  the  former  clause  included  the 
authority  in  congress  to  call  forth  the  militia,  as  being  in  virtue  of 
the  call  of  the  President  in  actual  service,  there  would  certainly  be 
no  necessity  for  a  distinct  clause,  authorizing  it  to  provide  for  the 
caUing  forth  of  the  militia;  and  the  President  would  be  commander- 
in-chief,  not  merely  of  the  militia  in  actual  service,  but  of 
the  militia  ordered  into  service.  *  The  acts  of  congress,  [  *  62  J 
also,  aid  the  construction  already  asserted.  The  4th  section 
VOL.  IV.  48 
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of  the  act  of  1795,  makes  the  militia  <'  employed  in  the  service  of  the 
United  States,"  subject  to  the  roles  and  articles  of  war;  and  these 
articles  include  capital  punishments  by  courts-martiaL  Yet  one  of 
the  amendments  (art  5,)  to  the  constitution,  prohibits  such  punish- 
ments, "unless  on  a  presentment  or  indictment  of  a  grand-jury,  ex- 
cept in  cases  arising  in  the  land  or  naval  forces,"  or  in  "the  militia 
when  in  actual  service,  in  time  of  war  or  public  danger."  To  pre- 
vent, therefore,  a  manifest  breach  of  the  constitution,  we  cannot  but 
suppose  that  congress  meant,  (what,  indeed,  its  language  clearly  im- 
ports,) in  the  4th  section,  to  provide  only  for  cases  of  actual  employ- 
ment. The  act  of  the  2d  of  January,  1795,  c  74,  provides  for  the 
pay  of  the  militia  "when  called  into  actual  service,"  commencing  it 
on  the  day  of  their  appearance  at  the  place  of  rendezvous,  and 
allowing  a  certain  pay  for  every  fifteen  miles  travel  firom  their  homes 
to  that  place.  The  97th  article  of  the  rules  and  articles  of  war  (act 
of  10th  of  April,  1806,  c.  20,)  ^  declares  that  the  officers  and  soldiers 
of  any  troops,  whether  militia  or  others,  being  mustered,  and  in  the 
pay  of  the  United  States,  shall,  at  all  times,  and  in  all  places, "  when 
joined,  or  acting  in  conjunction  with  the  regular  forces  "  of  the  United 
States,  be  governed  by  these  articles,  and  shall  be  subject  to  be  tried 
by  courts-martial,  in  like  manner  with  the  officers  and  soldiers  in  the 
regular  forces,  save  only  that  such  courts-martial  shall  be  composed 

entirely  of  militia  officers.  And  the  act  of  the  18th  of 
[  •  63  ]   •  April,  1814,   (c.   141,)   supplementary  to   that  of  1795, 

provides  for  like  courts-martial  for  the  trial  of  militia, 
drafted,  detached,  and  called  forth  for  the  service  of  the  United 
States,  "whether  acting  in  conjunction  with  the  regular  forces  or 
otherwise."  All  these  provisions  for  the  government,  paymeni,  and 
trial  of  the  militia,  manifestiy  contemplate  that  the  miUtia  are  in 
actual  employment  and  service,  and  not  merely  that  they  have  been 
"called  forth,"  or  ordered  forth,  and  had  failed  to  obey  the  orders  of 
the  President  It  would  seem  almost  absurd  to  say  that  these  men, 
who  have  performed  no  actual  service,  are  yet  to  receive  pay ;  that 
they  are  "  employed  "  when  they  refuse  to  be  employed  in  the  public 
service ;  that  they  are  "  acting  "  in  conjunction  with  the  regular  forces 
or  otherwise,  when  they  are  not  embodied  to  act  at  all ;  or  that  they 
are  subject  to  the  rules  and  articles  of  war  as  troops  organized  and 
employed  in  the  public  service,  when  they  have  utterly  disclaimed  aU 
military  organization  and  obedience.  In  my  judgment,  there  are 
the  strongest  reasons  to  believe  that,  by  employment  "  in  the  service," 
or,  as  it  is  sometimes  expressed, "  in  the  actual  service  "  of  the  United 

^2  Stats,  at  Large,  S59. 
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States,  something  more  must  be  meant  than  a  mere  calling  forth  of 
the  militia.  That  it  includes  some  acts  of  organization,  mustering, 
or  inarching,  done  or  recognized^  in  obedience  to  the  call  in  the  public 
service.  The  act  of  1795  is  not,  in  its  terms,  compulsive  upon  any 
militia  to  serve ;  but  contemplates  an  option  in  the  person  drafted, 
to  serve  or  not  to  serve ;  and  if  he  pay  the  penalty  inflicted 
*  by  the  law,  he  does  not  seem  bound  to  perform  any  mili-  [  *  64  ] 
tajy  duties. 

Besides,  the  terms  "  call  forth  "  and  "  employed  in  service,"  cannot, 
in  any  appropriate  sense,  be  said  to  be  synonymous.  To  suppose 
them  used  to  signify  the  same  thing,  in  the  constitution  and  acts  of 
congress,  would  be  to  defeat  the  obvious  purposes  of  both.  The 
constitution,  in  providing  for  the  calling  forth  of  the  militia,  neces* 
sarily  supposes  some  act  to  be  done  before  the  actual  employment 
of  the  militia;  a  requisition  to  perform  service,  a  call  to  engage  in  a 
public  duty.  From  the  very  nature  of  things,  the  call  must  precede 
the  service ;  and  to  confound  them  is  to  break  down  the  established 
meaning  of  language,  and  to  render  nugatory  a  power  without  which 
the  militia  can  never  be  compelled  to  serve  in  defence  of  the  Union. 
For  of  what  constitutional  validity  can  the  act  of  1795  be,  if  the  sense 
be  not  what  I  have  stated  ?  K  congress  cannot  provide  for  a  prelim* 
inary  call,  authorizing  and  requiring  the  service,  how  can  it  punish  dis* 
obedience  to  that  call?  The  argument  that  endeavors  to  establish  such 
a  proposition,  is  utterly  without  any  solid  foundation.  We  do  not  sit 
here  to  Mtter  away  the  constitution  upon  metaphysical  subtleties. 

Nor  is  it  true  that  the  act  of  1795  confines  its  penalties  to  such  of 
the  militia  as  are  in  actual  service,  leaving  those  who  refuse  to 
comply  with  the  orders  of  the  President  to  the  punishment  that  the 
State  may  choose  to  inflict  for  disobedience.  On  the  contrary,  if 
there  be  any  certainty  in  language,  the  5th  section  applies 
exclusively  to  those  of  the  militia  •who  are  "called  forth"  [  *  65  ] 
by  the  President,  and  fail  to  obey  his  orders,  or,  in  Other 
words,  who  refuse  to  go  into  the  actual  service  of  the  United  States. 
It  inflicts  no  penalty  in  any  other  case ;  and  it  supposes,  and  justly, 
that  all  the  cases  of  disobedience  of  the  militia,  while  in  actual 
service,  were  suflSiciently  provided  for  by  the  4th  section  of  the  act, 
they  being  thereby  subjected  to  the  rules  and  articles  of  war.  It 
inflicts  the  penalty  too,  as  we  have  ahready  seen,  in  the  identical 
cases,  and  none  other,  to  which  the  paragraphs  of  the  militia  act  of 
Pennsylvania  now  in  question  pointedly  address  themselves;  and  in 
the  identical  case  for  which  the  present  plaintifi*  was  tried,  convicted, 
and  punished,  by  the  state  court-martial.  So  that  if  the  defendant's 
construction  of  the  act  of  1795  could  prevail,  it  would  not  help  his 
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case.  All  the  difficulties,  as  to  the  repugnancy  between  the  act  of 
congress  and  of  Pennsylvania,  would  still  remain,  with  the  additional 
difficulty,  that  the  court  would  be  driven  to  say,  that  the  mere  act 
of  calling  forth  put  the  militia,  ipso  facto j  iato  actual  service,  and  so 
placed  them  exclusively  under  the  government  of  congress. 

In  the  remarks  which  have  already  been  made,  the  answer  to 
another  proposition  stated  by  the  defendant  is  necessarily  included. 
The  offence  to  which  the  penalties  are  annexed  in  the  4th  section  of 
the  act  of  1795,  is  not  an  offence  against  state  authority,  but  against 
the  United  States,  created  by  a  law  of  congress,  in  virtue  of  a  con- 
stitutional authority,  and  punishable  by  a  tribunal  which  it  has 

selected,  and  which  it  can  change  at  its  pleasure. 
{  •  66  ]       •  That  tribunal  is  a  court-martial ;  and  the  defendant 

contends,  that  as  no  explanatory  terms  are  added,  a  state 
court-martial  is  necessarily  intended,  because  the  laws  of  the  Union 
have  not  effectually  created  any  court-martial,  which,  sitting  under 
the  authority  of  the  United  States,  can  in  all  cases  try  the  offence. 
It  will  at  once  be  seen  that  the  act  of  1795  has  not  expressly  delegate 
ed  cognizance  of  the  offence  to  a  state  court-martial,  and  the  ques- 
tion naturally  arises,  in  what  manner  then  can  it  be  claimed  ?  When 
a  military  offence  is  created  by  an  act  of  congress,  to  be  punished  by 
a  court-martial,  how  is  such  an  act  to  be  interpreted?  If  a  similar 
clause  were  in  a  state  law,  we  should  be  at  no  loss  to  give  an  im- 
mediate and  definite  construction  to  it,  namely,  that  it  pointed  to  a 
state  court-martial;  and  why?  Because  the  offence  being  created 
by  state  legislation,  to  be  executed  for  state  purposes,  must  be  sup- 
posed to  contemplate  in  its  execution  such  tribunals  as  the  State 
may  erect  and  control,  and  confer  jurisdiction  upon.  A  state  legis* 
latore  cannot  be  presumed  to  legislate  as  to  foreign  tribunals ;  but 
must  be  supposed  to  speak  in  reference  to  those  which  may  be 
reached  by  its  own  sovereignty.  Precisely  the  same  reasons  must 
apply  to  the  construction  of  a  law  of  the  United  States.  The  object 
of  the  law  being  to  provide  for  the  exercise  of  a  power  vested  in 
congress  by  the  constitution,  whatever  is  directed  to  be  done  must 
be  supposed  to  be  done,  unless  the  contrary  be  expressed,  under  the 
authority  of  the  Union.     When,  then,  a  court-martial  is  spoken  of^ 

in  general  terms,  in  the  act  of  1795,  the  reasonable  interpre- 
[  *  67  ]  tation  *is,  that  it  is  a  tourt-martial  to  be  organized  under 

the  authority  of  the  United  States ;  a  court-martial  whom 
congress  may  convene  and  regulate.  There  is  no  pretence  to  say, 
that  congress  can  compel  a  state  court-martial  to  convene  and  sit  in 
judgment  on  such  offence.  Such  an  authority  is  nowhere  confided 
to  it  by  the  constitution.    Its  power  is  limited  to  the  few  cases 
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already  specified,  and  these,  most  assuredly,  do  not  embrace  it ;  for  it 
is  not  an  implied  power  necessary  or  proper  to  carry  into  effect  the 
given  powers.  The  nation  may  organize  its  own  tribunals  for  this 
purpose ;  and  it  has  no  necessity  to  resort  to  other  tribunals  to  en- 
force its  rights.  If  it  do  not  choose  to  organize  such  tribunals,  it  is 
its  own  fault;  but  it  is  not,  therefore,  imperative  upon  a  state  tribu- 
nal to  volunteer  in  its  service.  The  6th  section  of  the  same  act 
comes  in  aid  of  this  most  reasonable  construction.  It  declares  that 
courts-martial  for  the  trial  of  militia,  shall  be  composed  of  militia 
officers  only,  which  plainly  shows  that  it  supposed  that  regular  troops 
and  officers  were  in  the  same  service ;  and  yet,  it  is  as  plain  that  this 
provision  would  be  superfluous,  if  state  courts-martial  were  solely  in- 
tended, since  the  States  do  not  keep,  and  ordinarily  have  no  authority 
to  keep,  regular  troops,  but  are  bound  to  confine  themselves  to  militia. 
It  might,  with  as  much  propriety,  be  contended  that  the  courts-mar- 
iial  for  the  trial  of  miUtia,  under  the  97th  article  of  the  rules  and 
articles  of  war,  are  to  be  state  courts-martial.  The  language 
of  that  article,  so  far  as  respects  this  point,  is  *  almost  the  [  *  68  ] 
same  with  the  clause  now  under  consideration. 

As  to  the  argument  itself,  upon  which  the  defendant  erects  his 
construction  of  this  part  of  the  act,  its  solidity  is  not  admitted.  It 
does  not  follow,  because  congress  have  neglected  to  provide  adequate 
means  to  enforce  their  laws,  that  a  resulting  trust  is  reposed  in  the 
state  tribunals  to  enforce  them.  K  an  offence  be  created  of  which 
no  court  of  the  United  States  has  a  vested  cognizance,  the  state 
court  may  not,  therefore,  assume  jurisdiction,  and  punish  it.  It  can- 
not be  pretended  that  the  States  have  retained  any  power  to  enforce 
fines  and  penalties  created  by  the  laws  of  the  United  States,  in  virtue 
of  their  general  sovereignty,  for  that  sovereignty  did  not  originally 
attach  on  such  subjects.  They  sprung  firbm  the  Union,  and  had  no 
previous  existence.  It  would  be  a  strange  anomaly  in  our  national 
jurisprudence  to  hold  the  doctrine,  that,  because,  a  new  power  created 
by  the  constitution  of  the  United  States  was  not  exercised  to  its  full 
extent,  therefore  the  States  might  exercise  it  by  a  sort  of  process  in 
aid.  For  instance,  because  congress  decline  "to  borrow  money  on 
the  credit  of  the  United  States,"  or  "  to  constitute  tribunals  inferior 
to  the  supreme  court,"  or  '*  to  make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forces,"  or  exercise  either  of  them 
defectively,  that  a  State  might  step  in,  and  by  its  legislation  supply 
those  defects,  or  assume  a  general  jurisdiction  on  these  subjects.  If, 
therefore,  it  be  conceded,  that  congress  have  not  as  yet  legislated  to 
the  extent  of  organizing  courts-martial  for  the  trial  of  ofiences 
created  by  the  act  of  1796,  it  is  not  conceded  that  •there-  [  *  69  ] 
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fore  state  courts-martial  may,  in  virtue  of  state  laws,  exercise  the 
authority,  and  punish  offenders.  Ck)ngress  may  hereafter  supply  such 
defects,  and  cure  all  inconveniences. 

It  is  a  general  principle,  too,  in  the  policy,  if  not  the  customary 
law  of  nations,  that  no  nation  is  bound  to  enforce  the  penal  laws  of 
another  within  its  own  dominions.  The  authority  naturally  belongs, 
and  in  confided,  to  the  tribunals  of  the  nation  creating  the  offences. 
In  a  government  formed  like  ours,  where  there  is  a  division  of  sover- 
eignty,  and,  of  course,  where  there  is  a  danger  of  collision  from  the 
near  approach  of  powers  to  a  conflict  with  each  other,  it  would  seem 
a  peculiarly  safe  and  salutary  rule,  that  each  government  should  be 
left  to  enforce  its  own  penal  laws  in  its  own  tribunals.  It  has  been 
expressly  held  by  iiiis  court,  that  no  part  of  the  criminal  jurisdiction 
of  the  United  States  can  consistently  with  the  constitution  be  dele- 
gated by  congress  to  state  tribunals ;  (Martin  v.  Hunter,  1  Wheat. 
Rep.  304, 337,  S.  P. ;  United  States  v.  Lathrop,  17  Johns.  Rep.  4 ;)  and 
there  is  not  the  slightest  inclination  to  retract  that  opinion.  The 
judicial  power  of  the  Union  clearly  extends  to  all  such  eases.  No 
concurrent  power  is  retained  by  the  States,  because  the  subject  mat- 
ter derives  its  existence  firom  the  constitution ;  and  the  authority  of 
congress  to  delegate  it  cannot  be  implied,  for  it  is  not  necessary  or 
proper  in  any  constitutional  sense.  But  even  if  congress  could  dele- 
gate it,  it  would  still  remain  to  be  shown  that  it  had  so 
[  •  70  ]  done.  We  have  seen  that  this  cannot  *be  correctly  deduced 
j&om  the  act  of  1795;  and  we  are,  therefore,  driven  to 
decide,  whether  a  State  can,  without  such  delegation,  constitutionally 
assume  and  exercise  it. 

It  is  not,  however,  admitted,  that  the  laws  of  the  United  States 
have  not  enabled  courts-martial  to  be  held  imder  their  own  authority, 
for  the  trial  of  these  offences,  at  least  when  there  are  militia  officers 
acting  in  service  in  conjunction  with  regular  troops.  The  97th  article 
of  war  gives  an  authority  for  the  trial  of  militia,  in  many  cases ;  and  the 
act  of  the  18th  of  April,  1814,  c.  141,  (which  has  now  expired,)  provided, 
as  we  have  akeady  seen,  for  cases  where  the  militia  was  acting  alone. 
To  what  extent  these  laws  applied  is  not  now  necessary  to  be  deter- 
mined. The  subject  is  introduced  solely  to  prevent  any  conclusion 
that  they  are  deemed  to  be  wholly  inapplicable.  Upon  the  whole,  I 
am  of  opinion  that  the  courts-martial  intended  by  the  act  of  1796, 
axe  not  state  courts-martial,  but  those  of  the  United  States;  and 
this  is  the  same  construction  which  has  been  already  put  upon  the 
same  act  by  the  supreme  court  of  Pennsylvania.  Ex  parte  Bolson, 
5  Hall's  Amer.  Law  Journal,  476. 

What,  then,  is  the  state  of  the  case  before  the  court  ?     Congress, 
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by  a  law,  dedaie  that  the  officers  and  privates  of  the  militia  who 
shall,  when  called  forth  by  the  President,  fail  to  obey  his  orders,  shall 
be  liable  to  certain  penalties,  to  be  adjudged  by  a  court-martial  con- 
vened imder  its  own  authority.  The  legislature  of  Penn- 
sylvania inflict  the  same  penalties  for  *the  same  disobedi-  [  *71  ] 
ence,  and  direct  these  penalties  to  be  adjudged  by  a  state 
court-martial,  called  exclusively  under  its  own  authority.  The  offence 
is  created  by  a  law  of  the  United  States,  and  is  solely  against  their 
authority,  and  made  punishable  in  a  specific  manner ;  the  legislature 
of  Pennsylvania,  without  the  assent  of  the  United  States,  insist  upon 
being  an  auxiliary,  nay,  as  the  defendant  contends,  a  principal,  if  not 
a  paramount,  sovereign,  in  its  execution.  This  is  the  real  state  of 
the  case ;  and  it  is  said,  without  the  slightest  disrespect  for  the  legis- 
lature of  Pennsylvania,  who  in  passing  this  act  were,  without  ques- 
tion, governed  by  the  highest  motives  of  patriotism,  public  honor, 
and  fidelity  to  the  Union.  If  it  has  transcended  its  legitimate 
authority,  it  has  committed  an  unintentional  error,  which  it  will  be 
the  first  to  repair,  and  the  last  to  vindicate.  Our  duty  compels  us, 
however,  to  compare  the  legislation,  and  not  the  intention,  with  the 
standard  of  the  constitution. 

It  has  not  been  denied,  that  congress  may  constitutionally  delegate 
to  its  own  courts  exclusive  jurisdiction  over  cases  arising  under  its  own 
laws.  It  is,  too,  a  general  principle  in  the  construction  of  statutes,  that 
where  a  penalty  is,  prescribed,  to  be  recovered  in  a  special  manner,  in  a 
special  court,  it  excludes  a  recovery  in  any  other  mode  or  court.  The 
language  is  deemed  expressive  of  the  sense  of  the  legislature,  that 
the  jurisdiction  shall  be  exclusive.  In  such  a  case,  it  is  a  violation 
of  the  statute  for  any  other  tribunal  to  assume  jurisdiction.  If,  then, 
we  strip  the  case  before  the  court  of  all  unnecessary  ap- 
pendages, *it  presents  this  point,  that  congress  had  declared  [  *  72  ] 
that  its  own  courts-martial  shall  have  exclusive  jurisdiction 
of  the  offence ;  and  the  State  of  Pennsylvania  claims  a  right  to 
interfere  with  that  exclusive  jurisdiction,  and  to  decide  in  its  own 
courts  upbn  the  merits  of  every  case  of  alleged  delinquency.  Can 
a  more  direct  colMon  with  the  authority  of  the  United  States  be 
imagined?  It  is  an  exercise  of  concurrent  authority  where  the  laws 
of  congress  have  constitutionally  denied  it.  If  an  act  of  congress 
be  the  supreme  law  of  the  land,  it  cannot  be  made  more  binding  by 
an  affirmative  reenactment  of  the  same  act  by  a  state  legislature. 
The  latter  must  be  merely  inoperative  and  void ;  for  it  seeks  to  give 
sanction  to  that  which  already  possesses  the  highest  sanction. 

What  are  the  consequences,  if  the  state  legislation  in  the  present 
case  be  constitutional?    In  the  first  place,  if  the  trial  in  the  state 
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court*martial  be  on  the  merits,  and  end  in  a  condemnation  or  acquit* 
tal,  one  of  two  things  must  follow,  either  that  the  United  States 
courts-martial  are  thereby  devested  of  their  authority  to  try  the  same 
case,  in  violation  of  the  jurisdiction  confided  to  them  by  congress ; 
or  that  the  delinquents  are  liable  to  be  twice  tried  and  punished  for 
the  same  offence,  against  the  manifest  intent  of  the  act  of  congress, 
the  principles  of  the  common  law,  and  the  genius  of  our  firee  gov* 
emment.  In  the  next  place,  it  is  not  perceived  how  the  right  of  the 
President  to  pardon  the  ofience  can  be  effectually  exerted ;  for  if  the 
state  legislature  can,  as  the  defendant  contends,  by  its  own  enact* 
ment,  make  it  a  state  offence,  the  pardoning  power  of  the 
[  *73  ]  State  *can  alone  purge  away  such  an  offence.  The  Presi- 
dent has  no  authority  to  interfere  in  such  a  case.  In  the  next 
place,  if  the  State  can  reenact  the  same  penalties,  it  may  enact  penal- 
ties substantially  different  for  the  same  offence,  to  be  adjudged  in  its 
own  courts.  If  it  possess  a  concurrent  power  of  legislation,  so  as  to 
make  it  a  distinct  state  offence,  what  punishments  it  shall  impose 
must  depend  upon  its  own  discretion.  Li  the  exercise  of  that  discre- 
tion, it  is  ilot  liable  to  the  control  of  the  United  States.  It  may 
enact  more  severe  or  more  mild  punishments  than  those  declared  by 
congress.  And  thus  an  offence  originally  created  by  the  laws  of  the 
United  States,  and  growing  out  of  their  authority,  may  be  visited 
with  penalties  utterly  incompatible  with  the  intent  of  the  national 
legislature.  It  may  be  said  that  state  legislation  cannot  be  thus 
exercised,  because  its  concurrent  power  must  be  in  subordination  to 
that  of  the  United  States.  If  this  be  true,  (and  it  is  believed  to  be 
so,)  then  it  must  be  upon  the  ground  that  the  offence  cannot  be  made 
a  distinct  state  offence,  but  is  exclusively  created  by  the  laws  of  the 
United  States,  and  is  to  be  tried  and  punished  as  congress  has 
directed,  and  not  in  any  other  manner  or  to  any  other  extent.  Yet 
the  argument  of  the  defendant's  counsel  might  be  here  urged,  that 
the  state  law  was  merely  auxiliary  to  that  of  the  United  States;  and 
that  it  sought  only  to  enforce  a  public  duty  more  effectually  by  other 
penalties,  in  aid  of  those  prescribed  by  congress.  The  ref>ugnancy 
of  such  a  state  law  to  the  national  authority  would,  never- 
[  •  74  ]  theless,  be  manifest,  since  it  would  seek  *  to  punish  an 
offence  created  by  congress,  differently  from  the '  declared 
will  of  congress.  And,  the  repugnancy  is  not,  in  my  judgment,  less 
manifest,  where  the  state  law  undertakes  to  punish  an  offence  by  a 
state  court-martial,  which  the  law  of  the  United  States  confines  to 
the  jurisdiction  of  a  national  court-martial. 

The  present  case  has  been  illustrated  in  the  argument  of  the  de- 
fendant's counsel,  by  a  reference  to  cases  in  which  state  conrts, 
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under  state  laws,  exercise  a  concurrent  jurisdiction  over  offences 
created  and  punished  by  the  laws  of  the  United  States,  The  only- 
case  of  this  description  which  has  been  cited  at  the  bar,  is  the  for- 
gery of  notes  of  the  Bank  of  the  United  States,  which^  by  an  act  of 
congress,  was  punished  by  fine  and  imprisonment,  and  which,  under 
state  laws,  has  also  been  punished  in  some  state  courts,  and  particu- 
larly in  Pennsylvania.  White  t?.  Commonwealth,  4  Binn.  418 ;  Liv- 
ingston V.  Van  Ingen,  9  Johns.  507,  567.  In  respect  to  this  case,  it  is 
to  be  recollected,  that  there  is  an  express  proviso  in  the  act  of  congress, 
that  nothing  in  that  act  should  be  construed  to  deprive  the  state  courts 
of  their  jurisdiction  under  the  state  laws,  over  the  offences  declared 
punishable  by  that  act.  There  is  no  such  proviso  in  the  act  of  1795, 
and,  therefore,  there  is  no  complete  analogy  to  support  the  iQustration. 

That  there  are  cases  in  which  an  offence  particularly  aimed  against 
the  laws  or  authority  of  the  United  States  may,  at  the  same  time, 
be  directed  against  state  authority  also,  and  thus  be  within 
the  *  legitimate  reach  of  state  legislation,  in  the  absence  of  [  *  75  ] 
national  legislation  on  the  same  subject,  I  pretend  not  to 
affirm  or  to  deny.  It  will  be  sufficient  to  meet  such  a  case  when  it 
shall  arise.  But  that  an  offence  against  the  constitutional  authority 
of  the  United  States  can,  after  the  national  legislature  has  provided 
for  its  trial  and  punishment,  be  cognizable  in  a  state  court,  in  vir- 
tue of  a  state  law  creating  a  like  offence,  and  defining  its  punish- 
ment, without  the  consent  of  congress,  I  am  very  far  from  being 
ready  to  admit.  It  seems  to  me,  that  such  an  exercise  of  state 
authority  is  completely  open  to  the  great  objections  which  are  pre- 
sented in  the  case  before  us.  Take  the  case  of  a  capital  offence,  as, 
for  instance,  treason  against  the  United  States :  can  a  state  legisla- 
ture vest  its  own  courts  with  jurisdiction  over  such  an  offence,  and 
punish  it,  either  capitally  or  otherwise  ?  Can  the  national  coiurts  be 
ousted  of  their  jurisdiction,  by  a  trial  of  the  offender  in  a  state  court  ? 
Would  arf  acquittal  in  a  state  court  be  a  good  bar  upon  an  indict- 
ment for  the  offence  in  the  national  courts?  Can  the  offender, 
against  the  letter  of  the  constitution  of  the  United  States,  "  be  sub- 
ject for  the  same  offence,  to  be  twice  put  in  jeopardy  of  life  or  limb  ?  " 
These  are  questions  which,  it  seems  to  me,  are  exceedingly  difficult 
to  answer  in  the  affirmative.  The  case,  then,  put  by  the  defendant's 
counsel,  clears  away  none  of  the  embarrassments  which  surround 
their  construction  of  the  case  at  the  bar  of  the  court. 

Upon  the  whole,  with  whatever  reluctance,  I  feel  myself 
bound  to  declare  that  the  clauses  of  the  *  militia  act  of  [  *  76  ] 
Pennsylvania,  now  in  question,  are  repugnant  to  the  consti- 
tutional laws  of  congress  on  the  same  subject,  and  are  utterly  void; 
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and  that,  therefore,  the  judgment  of  the  state  court  ought  to  be 
reversed.  *  In  this  opinion  I  have  the  concurrence  of  one  of  my 
brethren.  JudgTnent  affirmed. 

ISW.  19;  IIP.  102;  1SP.524;  UP.  540;  16P.  539;   5  H.  295,  504,  554 ;   7H.1,S88; 

12  H.  299. 
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The  United  States  v.  Wiltberoer. 

5  W.  76. 

Under  the  Crimes  Act  of  1790,  April  SO,  s.  12,  (1  Stats,  at  Lai^,  115,)  |he  circait  court  has 
not  jurisdiction  to  ponish  the  crime  of  manslanghter  committed  in  a  river  within  the  jvria- 
diction  of  a  foreign  sorereign.^ 

This  was  an  indictment  for  manslaughter,  in  the  circuit  court 

of  the  United  States  for  the  district  of  Pennsylvania.      The  jury 

found  the  defendant  guilty  of  the  offence  with  which  he 

[  •  77  ]  •  stood  indicted,  subject  to  the  opinion  of  the  court,  whether 

this  court  has  jurisdiction  of  the  case,  which  was  as  follows : 

The  manslaughter  charged  in  the  indictment  was  committed  by 
the  defendant  on  board  of  the  American  ship.  The  Benjamin  Rush, 
on  a  seaman  belonging  to  the  said  ship,  whereof  the  defendant  was 
master,  in  the  River  Tigris,  in  the  empire  of  China,  off  Wampoa,  and 
about  one  hundred  yards  firom  the  shore,  in  four  and  a  half  fathoms 
water,  and  below  the  low-water  mark,  thirty-five  miles  above  the 
mouth  of  the  river.  The  water  at  the  said  place  where  the  offence 
was  committed  is  £resh,  except  in  very  dry  seasons,  and  the  tide  ebbs 
and  flows  at  and  above  the  said  place.  At  the  mouth  of  the  Tigris, 
the  government  of  China  has  forts  on  each  side  of  the  river,  where 
custom-house  oj£cers  are  taken  in  by  foreign  vessels,  to  prevent 
smuggling.  The  river,  at  the  mouth,  and  at  Wampoa,  is  about  half 
a  mile  in  breadth. 

And  thereupon  the  opinions  of  the  judges  of  the  circuit  court, 
being  opposed  as  to  the  jurisdiction  of  the  court,  the  question  was 
by  them  stated,  and  directed  to  be  certified  to  this  court 

C  J.  IngersoU  and  the  AUomey^OenerdL,  tot  the  United  States. 

Sergeant^  contra. 

[  •  93  ]        •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

^  Vide  act  of  March  8,  1825,  s.  5. 
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The  indictment  in  this  case  is  founded  on  the  12th  section  of 
the  act  entitled,  ^'  an  act  fw  the  punishment  of  certaun  crimes  against 
the  United  States."  That  section  is  in  these  words :  <' And  be  it 
enacted,  that  if  any  seaman,  or  other  person,  shall  commit  man- 
slaughter on  the  high  seas,  or  confederate,"  &&,  ''such 
person  or  persons  so  offending  *  and  being  thereof  convicted,  [  *  94  ] 
shall  be  imprisoned,  not  exceeding  three  years,  and  fined,  not 
exceeding  one  thousand  dollars." 

The  jurisdiction  of  the  court  depends. on  the  place  in  which  the 
fact  was  conunitted.  Manslaughter  is  not  punishable  in  the  courts 
of  the  United  States,  according  to  the  words  which  have  been  cited, 
unless  it  be  committed  on  the  high  seas.  Is  the  place  described  in 
the  special  verdict  a  part  of  the  high  seas  ? 

If  the  words  be  taken  according  to  the  common  understanding  of 
mankind,  if  they  be  taken  in  their  popular  and  received  sense,  the 
''  high  seas,"  if  not  in  all  instances  confined  to  the  ocean  which 
washes  a  coast,  can  never  extend  to  a  river  about  half  a  mile  wide, 
and  in  the  interior  of  a  country.  This  extended  construction  of  the 
words,  it  has  been  insisted,  is  still  further  opposed,  by  a  comparison 
of  the  12th  with  the  8th  section  of  the  act  In  the  8th  section, 
congress  has  shown  its  attention  to  the  distinction  between  the 
"  high  seas  "  and  "  a  river,  haven,  basin,  or  bay."  The  well  known 
rule  that  this  is  a  penal  statute,  and  is  to  be  construed  strictly,  is 
also  urged  upon  us. 

On  the  part  of  the  United  States,  the  jurisdiction  of  the  court  is 
sustained,  not  so  much  on  the  extension  of  the  words  ^  high  seas," 
as  on  that  construction  of  the  whole  act,  which  would  engraffc  the 
words  of  the  8th  section,  descriptive  of  the  place  in  which  murder 
may  be  committed,  on  the  12th  section,  which  describes  the  place 
in  which  manslaughter  may  be  conunitted  This  transfer  of  the 
words  of  one  section  to  the  other  is,  it  has  been  contended, 
in  *  pursuance  of  the  obvious  intent  of  the  legislature ;  and  [  *  95  J 
in  support  of  the  authority  of  the  court  so  to  do,  certain 
maxims  or  rules,  for  the  construction  of  statutes,  have  been  quoted 
and  relied  on.  It  has  been  said,  that  although  penal  laws  are  to  be 
construed  strictly,  the  intention  of  the  legislature  must  govern  in 
their  construction.  That  if  a  case  be  within  the  intention,  it  must 
be  considered  as  if  within  the  letter  of  the  statute.  So,  if  it  be  within 
the  reason  of  the  statute. 

The  rule  that  penal  laws  are  to  be  construed  strictly,  is,  perhaps, 
not  much  less  old  than  construction  itself.  It  is  founded  on  the 
tenderness  of  the  law  for  the  rights  of  individuals ;  and  on  the  plain 
principle  that  the  power  of  punishment  is  vested  in  the  legislative, 
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not  in  the  judicial  department     It  is  the  legislature,  not  the  court, 
which  is  to  define  a  crime,  and  ordain  its  punishment. 

It  is  said  that,  notwithstanding  this  rule,  the  intention  of  the  lai?^- 
maker  must  govern  in  the  construction  of  penal  as  well  as  other 
statutes.  This  is  true.  But  this  is  not  a  new  independent  rule^ 
which  subverts  the  old.  It  is  a  modification  of  the  ancient  maxim,  and 
amounts  to  this,  that  though  penal  laws  are  ^  be  construed  strictly, 
they  are  not  to  be  construed  so  strictly  as  to  defeat  the  obvious 
intention  of  the  legislature.  The  maxim  is  not  to  be  so  applied  as 
to  nairow  the  words  of  the  statute  to  the  exclusion  of  cases  which, 
those  words,  in  their  ordinary  acceptation,  or  in  that  sense  in  which 
the  legislature  has  obviously  used  them,  would  comprehend.     The 

intention  of  the  legislature  is  to  be  collected  from  the  words 
[  •  96  ]  they  employ.     Where  there  is  no  ambiguity  in  *the  words, 

there  is  no  room  for  construction.  The  case  must  be  a 
strong  one  indeed,  which  would  justify  a  court  in  departing  firom  the 
plain  meaning  of  words,  especially  in  a  penal  act,  in  search  of  an 
intention  which  the  words  themselves  did  not  suggest.  To  determine 
that  a  case  is  within  the  intention  of  a  statute,  its  language  must 
authorize  us  to  say  so.  It  would  be  dangerous,  indeed,  to  carry  the 
principle,  that  a  case  which  is  within  the  reason  or  mischief  of  a 
statute,  is  within  its  provisions,  so  far  as  to  punish  a  crime  not 
enumerated  in  the  statute,  because  it  is  of  equal  atrocity,  or  of 
kindred  character,  with  those  which  are  enumerated.  If  this  principle 
has  ever  been  recognized  in  expounding  criminal  law,  it  has  been  in 
cases  of  considerable  irritation,  which  it  would  be  unsafe  to  consider 
as  precedents  forming  a  general  rule  for  other  cases. 

Having  premised  these  general  observations,  the  court  will  proceed 
to  the  examination  of  the  act,  in  order  to  determine  whether  the 
intention  to  incorporate  the  description  of  place  contained  in  the  8th 
section,  into  (he  12th,  be  so  apparent  as  to  justify  the  court  in  so 
doing.  It  is  contended,  that  throughout  the  act  the  description  of 
one  section  is  full,  and  is  necessarily  to  be  carried  into  all  the  other 
sections  which  relate  to  place,  or  to  crime. 

The  1st  section  defines  the  crime  of  treason,  and  declares,  "  that 
if  any  person  or  persons  owing  allegiEuice  to  the  United  States  of 
America,  shall  levy  war,"   &c.,  "  such  person  or  persons  shall  be 

adjudged  guilty  of  treason,"  &c  The  2d  section  defines 
[  •  97  ]  misprision  of  treason;  and  in  the  description  of  the  *  persons 

who  may  commit  it,  omits  the  words  "  owing  allegiance  to 
the  United  States,"  and  uses,  without  limitation,  the  general  terms 
"  any  person  or  persons."  Yet  it  has  been  said,  these  general  terms 
were  obviously  intended  to  be  limited,  and  must  be  limited,  by  the 
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words  "  owing  allegiance  to  the  United  States,"  which  are  used  in 
the  preceding  section. 

It  is  admitted  that  the  general  terms  of  the  2d  section  must  be  so 
limited ;  but  it  is  not  admitted  that  the  inference  drawn  from  this 
circumstance,  in  favor  of  incorporating  the  words  of  one  section  of 
this  act  into  another,  is  a  fair  one.  Treason  is  a  breach  of  allegiance, 
and  can  be  committed  by  him  only  who  owes  allegiance  either  per- 
petual or  temporary.  The  words,  therefore,  "owing  allegiance  to 
the  United  States,"  in  the  1st  section,  are  entirely  'surplus  words, 
which  do  not,  in  the  slightest  degree,  affect  its  sense.  The  construc- 
tion would  be  precisely  the  same  were  they  omitted.  When,  there- 
fore, we  give  the  same  construction  to  the  2d  section,  we  do  not 
carry  those  words  into  it,  but  construe  it  as  it  would  be  construed 
independent  of  the  1st  There  is  too,  in  a  penal  statute,  a  differ- 
ence between  restraining  general  words,  and  enlarging  particular 
words. 

The  crimes  of  murder  and  of  manslaughter,  it  has  been  truly  said, 
are  kindred  crimes ;  and  there  is  much  reason  for  supposing,  that  the 
legislature  intended  to  make  the  same  provision  for  the  jurisdiction  of 
its  courts,  as  to  the  place  in  which  either  might  be  committed.  In 
illustration  of  this  position,  the  3d  and  7th  sections  of  the 
act  have  been  cited.  *  The  3d  section  describes  the  places  [  *  98  ] 
in  which  murder  on  land  may  be  committed,  of  which  the 
courts  of  the  United  States  may  take  cognizance ;  and  the  7th  sec- 
tion describes,  in  precisely  the  same  terms,  the  places  on  land,  if 
manslaughter  be  committed,  in  which  the  offender  may  be  prose- 
cuted in  the  federal  courts. 

It  is  true  that,  so  far  as  respects  place,  the  words  of  the  3d  section 
concerning  murder,  are  repeated  in  the  7th,  and  applied  to  man- 
slaughter ;  but  this  circumstance  suggests  a  very  different  inference 
from  that  which  has  been  drawn  from  it.  When  the  legislature  is  . 
about  to  describe  the  places  in  which  manslaughter,  cognizable  in 
the  courts  of  the  United  States,  may  be  committed,  no  reference 
whatsoever  is  made  to  a  prior  section  respecting  murder;  but  the 
description  is  as  full  and  ample,  as  if  the  prior  section  had  not  been 
in  the  act  This  would  rather  justify  the  opinion  that,  in  proceeding 
to  manslaughter,  the  legislature  did  not  mean  to  refer  us  to  the 
section  on  murder,  tor  a  description  of  the  place  in  which  tiie  cnme 
might  be  committed,  but  did  mean  to  give  us  a  full  description  in 
tiie  section  on  that  subject 

So  the  6th  section,  which  punishes  those  who  have  knowledge  of 
the  commission  of  murder,  or  other  felony,  describes  the  places  on 
land  in  which  the  murder  is  to  be  cominitted,  to  ocmstitute  the: 
VOL.  IV,  49 
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crime,  with  the  same  minuteness  which  had  been  before  employed  in 
the  3d,  and  was  afterwards  employed  in  the  7th  section. 

In  the  8th  section,  the  legislature  takes  up  the  subject 

[  •  99  ]  •  of  murder  and  other  felonies,  committed  on  the  water,  and 

is  full  in  the  description  of  place :  ^  K  any  person  or  persons, 

shall  commit  upon  the  high  seas,  or  in  any  river,  haven,  basin,  or  bay, 

out  of  the  jurisdiction  of  any  particular  state,  murder,"  &c. 

The  9th  section  of  the  act  applies  to  a  citizen  who  shall  commit 
any  of  the  offences  described  in  the  8th  section,  against  the  United 
States,  or  a  citizen  thereof,  under  color  of  a  commission  from  any 
foreign  prince  or  state. 

It  is  observable,  that  this  section,  in  its  description  of  place,  omits 
the  words,  "  in  any  river,  haven,  basin,  or  bay,"  and  uses  the  words 
<<  high  seas  "  only.     It  has  been  argued,  and  we  admit,  with  great 
force,  that  in  this  section  the  legislature  intended  to  take  from  a 
citizen  offending  against  the  United  States,  under  color  of  a  commis- 
sion from  a  foreign  power,  any  pretence  to  protection  from  that  com- 
mission ;  and  it  is  almost  impossible  to  believe  that  there  could  have 
been  a  deliberate  intention  to  distinguish  between  the  same  offence, 
committed  under  color  of  such  commission,  on  the  high  seas,  and  on 
the  waters  of  a  foreign  state,  or  of  the  United  States,  out  of  the  juris- 
diction of  any  particular  state.     This  would  unquestionably  have 
been  the  operation  of  the  section,  had  the  words,  ^'  on  the  high  seas," 
been  omitted*     Yet  it  would  be  carrying  construction  very  far  to 
strike  out  those  words.     Their  whole  effect  is  to  limit  the  operation 
which  the  sentence  would  have  without  them ;  and  it  is  making  very 
free  with  legislative  language,  to  declare  them  totally  useless,  when 
they  are  sensible,  and  are  calculated  to   have  a  decided 
[  •  100  ]  •  influence  on  the  meaning  of  the  clause.     That  case  is  not 
directly  before  us,  and  we  may,  perhaps,  be  relieved  firom 
ever  deciding  it     For  the  present  purpose,  it  will  be  sufficient  to  say, 
that  the  determination  of  that  question  in  the  affirmative  would  not, 
we  think,  be  conclusive  with  respect  to  that  now  under  consideration. 
The  9th  section  refers  expressly,  so  fax  at  least  as  respects  piracy  or 
robbery,  to  the  8th ;  and  its  whole  language  shows  that  its  sole  object 
is  to  render  a  citizen  who  offends  against  the  United  States  or  their 
citizens,  under  color  of  a  foreign  commission,  punishable  in  the  same 
degree  as  if  no  such  commission  existed.     The  clearness  with  which 
this  intent  is  manifested  by  the  language  of  the  whole  section,  might, 
perhaps,  justify  a  latitude  of  construction  which  would  not  be  allow- 
able where  the  intent  is  less  clearly  manifested ;  where  we  are  to 
be  guided,  not  so  much  by  the  words  in  which  the  provision  is  made, 
as  by  our  opinion  of  the  reasonableness  of  making  it 
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But  here,  too,  it  cannot  escape  notice,  that  the  legislature  has  not 
referred  for  a  description  of  the  place,  to  the  preceding  section,  but  has 
inserted  a  description,  and  by  that  insertion  has  created  the  whole 
difficulty  of  the  case. 

The  10th  section  declares  the  punishment  of  accessories  before  the 
fact.  It  enacts,  '^  that  every  person  who  shall  either  upon  the  land 
or  the  seas,  knowingly  and  wittingly,  aid  and  assist,  procure,  com- 
mand, counsel,  or  advise  any  person  or  persons  to  do  or 
commit  any  murder  or  robbery,  or  other  piracy,  *  aforesaid,  [  *  101  ] 
upon  the  seas,  which  shall  affect  the  life  of  such  persons, 
shall,"  Sec. 

Upon  this  section,  also,  as  on  the  preceding,  it  has  been  argued 
that  the.  legislature  cannot  have  intended  to  exclude  from  punish- 
ment those  who  shall  be  accessories  before  the  fact  to  a  murder  or 
robbery  committed  "  in  a  river,  haven,  basin,  or  bay,  out  of  the  juris- 
diction of  any  state ; "  and  now,  as  then,  the  argument  has  great 
weight.  But  it  is  again  to  be  observed  that  the  legislature  has  not 
referred,  for  a  description  of  place,  to  any  previous  parts  of  the  law, 
but  has  inserted  a  description,  and  by  so  doing,  has  materially  varied 
the  obvious  sense  of  the  section.  **  Every  person  who  shall,  either- 
upon  the  land  or  the  seas,  knowingly  and  wittingly  aid,'^  &c.  The 
probability  is,  that  the  legislature  designed  to  punish  all  persons 
amenable  to  their  laws,  who  should,  in  any  place,  aid  and  assist,  pro- 
cure, command,,  counsel,  or  advise  any  person  or  persons  to  conmiit 
any  murder  or  piracy  punishable  tmder  the  act.  And  such  would 
have  been  the  operation  of  the  sentence,  had  the  words  "  upon  the 
land  or  the  seas  "  been  omitted.  But  the  legislature  has  chosen  to 
describe  the  place  where  the  accessorial  offence  is  to  be  committed, 
and  has  not  referred  to  a  description  contained  in  any  other  part  of 
the  act.  The  words  are,  ^<  upon  the  land  or  the  seas."  The  court 
cannot  reject  this  description.  If  we  might  supply  the  words  "  river, 
haven,"  &c.,  because  they  are  stated  in  the  8th  section,  must  we  sup- 
ply "  fort,  arsenal,"  &c.,  which  are  used  in  the  3d  section,  describing 
the  place  in  which  murder  may  be  committed  on  land  ?  In 
doing  so,  we  should  •probably  defeat  the  will  of  the  legisla-  [  *  103  ] 
tore.  Yet- if  we  depart  from  the  description  of  place  given 
in  the  section,  in  which  congress  has  obviously  intended  to  describe 
it,  for  the  purpose  of  annexing  to  the  word  "  seas,"  the  words  "  river, 
haven,  basin,  or  bay,"  found  in  the  8th  section,  there  would  be  at 
least  some  appearance  of  reason  in  the  argument,  which  would  re- 
quire us  to  annex  also  to  the  word  "  land,"  the  words  **  fort,  arsenali" 
<2;c,  found  in  the  3d  section. 

After  describing  the  place  in  which  the  ^^  aid,  assistance,  procure- 
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ment,  command,  comisel,  or  advice,"  must  be  given,  in  order  to  give 
to  the  courts  of  the  United  States  jurisdiction  over  the  offence,  the 
legislature  proceeds  to  describe  the  crime  so  to  be  commanded  or 
procured,  and  the  place  in  which  such  crime  must  be  conunitted.  The 
crime  is,  "  any  murder  or  robbery,  or  other  piracy,  aforesaid"  The 
place  is  "  upon  the  seas." 

In  this  section,  as  in  the  preceding,  had  the  words  ^  upon  the  seas  " 
been  omitted,  the  construction  would  have  been  that  which,  accord- 
ing to  the  argument  on  the  part  of  the  United  States,  it  ought  now 
to  be.  But  these  words  are  sensible  and  are  material  They  con* 
stitute  the  description  of  place  which  the  legislature  has  chosen  to 
give  us ;  and  courts  cannot  safely  vary  that  description,  without  some 
sure  guide  to  direct  their  way. 

The  observations  made  on  this  section  apply  so  precisely  to  the 
11th,  that  they  need  not  be  repeated. 

The  legal  construction  of  those  sections  is  doubtful,  and 
[  •  103  ]  the  court  is  not  now,  and  may  perhaps  never  *  be,  required 
to  make  it.  It  is  sufficient  to  say,  that  should  it  even  be 
such  as  the  attorney-general  contends  it  ought  to  be,  the  reasons  in 
favor  of  that  construction  do  not  apply  conclusively  to  the  12th 
section.  They  both  contain  a  direct  reference  to  the  8th  section. 
They  describe  accessorial  offences,  which,  from  their  nature,  are  more 
intiinately  connected  with  the  principal  offence  than  distinct  crimes 
are  with  each  other. 

The  12th  section  takes  up  the  crime  of  manslaughter,  which  is  not 
mentioned  in  the  8th ;  and,  without  any  reference  to  the  8th,  de- 
scribes the  place  in  which  it  must  be  committed,  in  order  to  give 
jurisdiction  to  the  courts  of  the  United  States.  That  place  is 
^'  on  the  high  seas."  There  is  nothing  in  this  section  which  can 
Authorize  the  court  to  take  jurisdiction  of  manslaughter  committed 
elsewhere. 

To  prove  the  connection  between  this  section  and  the  8th,  the 
attention  of  the  court  has  been  directed  to  the  other  offences  it  re- 
capitulates, which  are  said  to  be  accessorial  to  those  enumerated  in 
the  8th.  They  are  admitted  to  be  accessorial ;  but  the  court  draws 
a  different  inference  from  this  circumstance.  Manslaughter  is  an 
independent  crime,  distinct  from  murder,  and  the  legislature  annexes 
to  the  offence  a  description  of  the  place  in  which  it  must  be  com- 
mitted in  order  to  give  the  court  jurisdiction.  The  same  section 
then  proceeds  to  enumerate  certain  other  crimes  which  are  accesso- 
rial in  their  nature,  without  any  description  of  places.  To  man- 
slaughter, the  principal  crime,  the  right  to  punish  which  depends  on 
•the   place    in  which    it  is  committed,   Congress  has  annexed  a 
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description  of  place.  To  the  other  crimes  enumerated  *  in  [  *  104  ] 
the  same  section,  which  are  accessorial  in  their  nature,  and 
some  of  which,  at  least,  may  be  committed  anywhere,  Congress 
has  annexed  no  description  of  place.  The  conclusion  seems  irre- 
sistible, that  Congress  has  not  in  this  section  inserted  the  limitation 
of  place  inadvertently ;  and  the  distinction  which  the  legislature  has 
taken,  must  of  course  be  respected  by  the  court 

It  is  the  object  of  the  law,  among  other  things,  to  punish  murder 
and  manslaughter,  on  land,  in  places  within  the  jurisdiction  of  the 
United  States ;  and  also  to  punish  murder  and  manslaughter,  com- 
mitted on  the  ocean.     The  two  crimes  of  murder  and  manslaughter, 
■when  committed  on  land,  are  described  in  two  distinct  sections,  as 
two  distinct  o£fences ;  and  the  description  of  place  in  the  one  section, 
is  complete  in  itself,  and  makes  no  reference  to  the  description  of 
place  in  the  other.     The  crimes  of  murder  and  manslaughter,  when 
committed  on  water,  are  also  described  as  two  distinct  offences,  in 
two  sections,  each  containing  a  description  of  the  place  in  which  the 
offence  may  be  committed,  without  any  reference  in  the  one  section 
to  the  other.     That  section  which  affixes  the  punishment  to  man- 
slaughter on  the  seas,  proceeds  to  describe  other  offences  which  are 
accessorial  in  their  nature,  without  any  limitation  of  place.    In  every 
section  throughout  the  act,  describing  a  crime,  the  right  to  punish 
which  depends  on  place,  and  in  some  instances  where  the  right  of 
punishment  does  not  depend  upon  place,  the  legislature  has,  without 
any  reference  to  a  preceding  section,  described  the  place  in  which  it 
must  be  committed,  in  order  to  bring  the  offender  within 
the  act     This  characteristic  feature  *of  the  law  now  to  be  [  *  105  ] 
expounded,  deserves    great   consideration,  and  affords  a 
powerful  reason  for  restraining  the  court  from  annexing  to  the  de- 
scription contained  in  one  section,  parts  of  the  description  contained 
in  another.     From  this  review  of  the  examination  made  of  the  act 
at  the  bar,  it  appears  that  the  argument  chiefly  relied  on,  to  prove 
that  the  words  of  one  section  descriptive  of  the  place  ought  to  be 
incorporated  into  another,  is  the  extreme  improbability  that  Congress 
could  have  intended  to  make  those  differences  with  respect  to  place, 
which  their  words  import     We  admit  that  it  is  extremely  improba* 
ble.    But  probability  is  not  a  guide  which  a  court,  in  construing  a 
penal  statute,  cdn  safely  take.     We  can  conceive  no  reason  why 
other  crimes,  which  are  not  comprehended  in  this  act,  should  not  be 
punished.    But  Congress  has  not  made  them  punishable,  and  this 
court  cannot  enlarge  the  statute. 

After  giving  the  subject  an  attentive  consideration,  we  are  unan- , 
imously  of  opinion,  that  the  offence  charged  in  this  indictment  is 
49  • 
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not  cognizable  in  the  courts  of  the  United  States ;  which  opinion 
is  to  be  certified  to  the  circuit  court  for  the  district  of  Peonsyl- 
vania« 

2  P.  358;  UP.  464;  5  H.  441 ;  9  H.  571. 
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6  w.  lie. 

Under  the  laws  of  Tennessee,  where  lands  are  sold  by  a  summary  proceeding  for  the  pay- 
ment of  taxes,  it  is  essential  to  the  validity  of  the  sale,  and  of  the  deed  made  thereon, 
that  every  fact  necessary  to  give  the  court  jurisdiction  should  appear  upon  the  record. 

Under  the  statute  of  limitations  of  Tennessee,  the  running  of  the  statute  can  only  be  stopped 
by  actual  suit,  if  the  party  claiming  under  it  has  peaceable  possession  for  seven  years. 

But  such  a  possession  cannot  exist  if  the  party  having  the  better  right  takes  actual  pos- 
session in  pursuance  of  his  right. 

One  tenant  in  common  may  oust  his  co-tenant,  and  hold  in  severalty ;  but  a  silent  possession, 
unaccompanied  with  any  act  amounting  to  an  ouster,  or  giving  notice  to  the  co-tenant  that 
his  possession  is  adverse,  cannot  be  construed  into  an  adverse  possession. 

This  cause  was  argued  by  Williams^  for  the  plaintiff  in  ^rror,  and 
by  the  Attorney 'General^  ant4  F*  Jones j  for  the  defendant. 

[  *  117  ]      *  MiLRSHALL,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment,  brought  by  the  lessee  of 
David  Boss  against  Charles  M' Clung,  for  5,000  acres  of  land,  lying 
in  the  district  of  East  Tennessee. 

At  the  trial  of  the  cause,  the  plaintiff  in  the  court  below  gave  in 
evidence  two  grants  from  the  State  of  North  Carolina,  for  the  land 
in  controversy,  to  Stockly  Donalson  and  John  Hackett,  the  one  dated 
the  20th  of  September,  1787,  and  the  other  dated  the  22d  of  February, 
1795.  He  also  gave  in  evidence  a  deed  of  conveyance  of  the  said 
land,  purporting  to  be  from  Stockly  Donalson  and  John  Hackett, 
dated  the  29th  of  September,  1793,  and  registered  in  Hawkins 
county,  Tennessee,  on  the  27th  of  December,  1793.  The  regular 
registration  of  this  deed,  so  far  as  respected  Stockly  Donalson,  was 
admitted  by  the  defendant  Its  registration,  as  to  John  Hackett,  was 
not  admitted,  and  was  proved  only  by  the  following  indorsements. 

"December  Sessions,  1793. 
This  deed  was  proved  in  open  court,  and  ordered  to  record 
Test.  Richard  Mitchell,  C.  H.  C. 

This  conveyance  was  registered  27th  of  December,  1793,  in  liber 
G.  p.  127,  in  the  register's  office  of  Hawkins  county. 

Thomas  Jackson,  C.  B." 
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It  is  stated  in  the  bill  of  exceptions,  that  the  execution  of  the  deed, 
on  the  part  of  Hackett,  was  not  proved. 

The  defendant  also  claimed  under  Stockly  Donalson;  but  his 
deeds  being  of  subsequent  date,  could  confer  no  title  while 
the  deed  to  Ross  remained  in  force.  *  For  the  purpose  of  [  *  118  ] 
invalidating  this  deed,  he  offered  in  evidence  certain  records 
of  the  county  court  of  Rhea,  showing  that  the  land  had  been  sold  for 
the  non-payment  of  taxes,  had  been  conveyed  by  the  sheriff  to  the 
purchaser,  and  by  the  purchaser  to  the  defendant  The  regularity 
of  this  sale,  and  the  validity  of  the  deeds  made  in  consequence  of  it, 
were  contested,  and  the  court  determined  against  their  validity ;  to 
which  opinion  of  the  court  the  counsel  for  the  defendant  excepted 

In  the  year  1803,  the  legislature  of  Tennessee  passed  an  act,  sub- 
jecting all  lands  to  which  the  Indian  claim  was  extinguished,  held  by 
deed,  &a,  to  taxes.  The  13th  section  of  the  act  provides,  that  "  in 
case  there  shall  not  be  any  goods  or  chattels  on  which  the  sheriff  can 
distress  for  public  taxes,  &c.,  he  shall  report  the  same  to  the  court  of 
his  county."  The  court  is  then  directed  to  make  out  certain  lists, 
and  to  direct  certain  publications,  after  which  the  court  may  enter 
up  judgment,  on  which  execution  may  issue,  and  the  lands  be  sold. 
In  1807,  the  legislature  passed  a  supplementary  act,  the  3d  section  of 
which  enacts,  that  it  shall  be  the  duty  of  the  collector  of  taxes  in 
each  county,  after  the  1st  day  of  January  in  each  year,  to  make  re- 
port to  the  court  in  writing,  "  of  all  such  tracts  or  parts  of  tracts  of 
land  as  have,  firom  his  own  knowledge,  or  from  the  information  of 
others,  not  been  returned  for  taxation  for  the  said  preceding  year ; 
and  it  shall  be  the  duty  of  the  said  court  to  cause  said  report  to  be 
recorded  in  books  to  be  kept  for  that  purpose,  and  to  cause  judg- 
ment to  be  entered  up  for  double  the  tax  due  on  the  said 
*  land,  not  returned  for  taxation,  and  so  unpaid,  and  shall  [  *  119  ] 
order  the  same  to  be  sold,"  &c. 

In  January,  1810,  Miller  Francis,  collector  of  taxes  in  Rhea 
county,  for  the  year  1809,  reportea  to  the  court  that  the  following 
lands  were  not  listed  for  taxation  for  the  year  1809,  to  wit,  &c. 
Then  follovra  a  list  of  several  tracts  of  land,  among  which  is  the 
tract  in  question,  reported  three  several  times  in  the  following 
terms:  — 

Reputed  ovmen,  QvantHy.  No.  of  tide.    Date  of  title.        Location.       Tax. 

Stocklj  Donalson,                           5,000  209        20  Sept  1787.     Pleasant,  &c 

S.  Donalson  and  John  Hackett,     5,000  1,347        22  Feb.  1795. 

David  Boss,                                     5,000  209        20  Sept.  1787. 

Upon  the  return  of  which  report  the  court  entered  up  a  judgment 
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for  the  sale  of  the  said  lands,  and  after  the  publication  required  by- 
law, an  execution  was  directed,  under  which  the  said  land  was  sold,  as 
being  three  distinct  tracts ;  when  Robert  Farquharson  became  the 
purchaser  of  the  tracts  reported  to  belong  to  Stockly  Donalson,  and 
to  Stockly  Donalson  and  John  Hackett;  and  the  agent  of  David 
Ross  became  the  purchaser  of  the  tract  reported  to  belong  to  David 
Ross. 

A  question  of  considerable  difficulty  arises  on  the  validity  of  these 
sales.  Under  the  act  of  1803,  the  power  of  the  court  to  render  judg- 
ment in  such  cases  for  the  sale  of  land,  is  founded  on«there  being  no 
personal  property  from  which  the  tax  might  be  made.  The  jurisdic- 
tion of  the  court  depends  on  that  fact.  Whether  it  is  necessary  that  its 
existence  should  be  shown  in  the  judgment  of  the  court,  is  a  question 

on  which  the  state  courts  appear  to  have  decided  differentlj 
[  •  120  ]  at  different  times.     But  the  last,  and  we  *  believe,  the  correct 

opinion,  reported  in  5  Haywood,  394,  establishes  the  general 
principle,  that,  in  these  summary  proceedings,  every  fact  which  is 
necessary  to  give  jurisdiction,  ought  to  appear  in  the  record  of  the 
court.  The  act  of  1807  directs  the  court  to  proceed  on  the  return  of 
the  collector,  that  the  taxes  of  the  preceding  year  are  unpaid,  or  that 
the  land  has  not  been  returned  for  taxation.  Whether  this  act,  which 
is  supplemental  to  that  of  1803,  authorizes  the  court  to  give  judgment 
for  the  sale  of  land,  although  there  may  be  personal  property  in  the 
county  sufficient  to  pay  the  tax ;  or  only  varies  the  mode  of  proceeding 
against  the  land,  without  varying  the  circumstances  under  which  it 
may  become  liable,  is  a  question  which  does  not  appear  to  have  been 
decided  in  Tennessee,  and  which  it  is  unnecessary  to  decide  in  this 
case ;  because  we  are  all  of  opinion  that,  if  the  sale  was  valid,  Ross  is 
to  be  considered  as  the  purchaser  of  his  own  title,  and  Farquharson  a9 
the  purchaser  of  the  title  of  Donalson  and  Hackett.  The  objection  to 
this  is,  that  the  agent  of  Ross  stood  by,  and  permitted  Farquharson 
to  bid.  But  this  objection  impli^  a  knowledge  on  the  part  of  Ross, 
or  his  agent,  that  the  land  sold  in  The  name  of  Donalson  and  Hackett, 
was  his  land.  There  is  no  evidence  that  either  of  them  possessed 
this  knowledge;  nor  are  the  circumstances  such  as  would  justify 
its  being  presumed.  Were  the  court  required  to  presume  fraud  on 
this  occasion,  it  is  not  to  Ross,  or  to  his  agent,  that  the  evidence  on 
this  particular  part  of  the  transaction  would  justify  us  in  ascribing  it. 

We  think,  then,  that  the  defendants  in  the  court  below, 
[  •  121  ]  *  acquired  no  title  to  Ross's  land,  by  the  sheriff's  sale  or 

deeds.  We  think,  then,  that  there  was  no  eixor  in  rejecting 
these  deeds. 

The  defendant,  also,  claimed  the  benefit  of  the  act  of  limitationS| 
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which  makes  seven  years'  peaceable  and  adverse  possession  a  com- 
plete bar  to  the  action. 

In  support  of  this  claim,  he  relied  on  the  testimony  of  John  Meriott, 
who  swore  that,  in  pursuance  of  an  agreement  between  him  and 
John  Hackett,  who  informed  him  that  the  land  belonged 
to  him,  Hackett,  *  and  the  defendant,  M*  Clung,  he  took  pos-  [  *  122  ] 
session  of  the  land  in  March,  1807,  built  a  house,  and  cleared 
seven  or  eight  acres,  and  retained  possession  of  the  land  until  the 
contract  was  rescinded.  *  By  a  contract  with  M?  Clung,  he  agreed  to 
hold  possession  for  M' Clung  and  Hackett  It  also  appeared  in  evi- 
dence that  Meriott  remained  in  possession  until  the  autumn  of  1808, 
when  he  surrendered  it  to  Hackett,  who,  in  the  succeeding  spring, 
moved  with  his  family  into  the  house  Meriott  had  built,  where  he 
resided  until  his  death,  since  which  event  it  has  been  occupied  by  his 
widow  and  family. 

The  plaintiff  then  proved  that,  in  1795,  John  Hackett  showed  this 
agent  of  Ross  the  land  in  controversy,  as  the  land  sold  to  him ;  that 
in  the  year  1813,  the  same  agent  agreed  to  lease  a  part  of  the  land  to 
one  Cox,  who,  in  pursuance  of  the  said  agreement  entered  thereon,  and 
built  a  small  house,  but  being  threatened  by  M' Clung  with  a  suit,  he 
abandoned  it. 

Upon  this  testimony,  the  defendant  in  the  circuit  court  moved  the 
court  to  charge  the  jury,  1st.  That  if  they  believed  the  possession 
taken  by  Meriott  to  have  been  on  behalf  of  Hackett  and  M?  Clung, 
and  that  Hackett  continued  said  possession  for  himself  and  M?  Clung, 
for  seven  years  before  suit,  it  was  adverse,  and  would  bar  the  claim 
of  the  lessor  of  the  plaintiff.  And  further,  that  the  possession  of  the 
land  taken  by  Cox,  as  tenant  of  Ross,  would  not  suspend  the  statute 
of  limitations,  and  that  the  effect  of  the  said  statute  could  be  defeated 
only  by  suit  at  law. 

This  instruction  the  judge  refused  to  give,  but  did  *  charge  [  *  123  ] 
the  jury  that  Hackett  was,  by  law,  a  tenant  in  common  with 
Boss,  of  which  character  he  could  not  discharge^  himself  by  agreement 
with  a  younger  purchaser  from  Donalson,  and  that  the  statute  would 
not  bar  his  right.  With  respect  to  the  occupancy  of  Cox,  the  judge 
said,  that  merely  going  upon  the  land  would  not  stop  the  running  of 
the  statute,  but  that  if  an  older  adverse  claimant  took  actual  posses- 
sion, by  building  houses,  clearing  land,  &;c.,  the  operation  of  the  stat- 
ute of  limitations  might  be  thereby  suspended.  To  this  opinion,  also, 
the  counsel  for  the  defendant  excepted. 

On  examining  the  whole  testimony  stated  in  the  bill  of  exceptions, 
it  appears  that  the  contract  with  Hackett,  which  is  stated  by  Meriott 
in  his  deposition,  was  a  contract  for  the  sale  and  purchase  of  a  part 
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of  the  tract  of  5,000  acres  sold  by  Donalson  to  Ross,  and  that  his 
contract  with  M' Clung  was  a  sale  of  ]VF  dung's  part  of  the  same 
land,  on  condition  that  he  would  hold  the  whole  tract  for  IVF  Clung 
and  Hackett.  The  actual  possession  of  Meriott,  then,  does  not 
appear  to  have  extended  beyond  his  purchase.  He  does  not  allege 
that  Hackett  put  him  in  possession  of  more  land  than  was  sold  to 
him ;  nor  does  it  appear  that  AT  Clung  put  him  in  possession  of  any 
land,  further  than  the  vurtual  possession  which  was  to  be  implied 
from  the  agreement  which  has  been  statecL  The  possession  of 
Meriott,  then,  was  an  actual  possession  of  a  part  of  the  land 
under  a  purchase.  It  was  his  own  possession,  in  his  own  right; 
and  not  the  possession  of  Hackett  and  M?  Clung.  His 
[•124]  agreement  with  M* Clung  to  hold  •the  residue  of  the  land 
for  Hackett  and  AF  Clung,  never  having  been  followed,  so 
far  as  is  shown  to  the  court,  by  actual  occupation  of  any  part  of  that 
residue,  cannot,  we  think,  be  construed  into  such  a  possession,  by 
Hackett  and  IVT  Clung,  as  to  affect  the  title  of  Ross.  K  the  defend- 
ant cannot  avail  himself  of  the  possession  of  Meriott,  then  it  is  not 
shown  that  the  bar  was  complete  when  this  suit  was  brought  The 
contract  of  sale  with  Meriott  was  rescinded  in  the  autumn  or  winter 
of  1808,  and  Hackett  entered  into  the  land  in  the  spring  of  1809. 
This  suit  was  instituted  on  the  27th  of  March,  1816.  The  testimony 
does  not  show  that  the  entry  of  Hackett  was  anterior  to  the  27th  of 
March,  1809.  This,  however,  ought  to  be  left  to  the  jury.  But  the 
judge  was  of  opinion  that  the  possession  of  Hackett  was  not  adverse 
to  that  of  Ross,  because  they  were  tenants  in  common. 

That  one  tenant  in  common  may  oust  his  co-tenant  and  hold  in 
severalty,  is  not  to  be  questioned.  But  a  silent  possession,  accom- 
panied with  no  act  which  can  amount  to  an  ouster,  or  give  notice  to 
his  co-tenant  that  his  possession  is  adverse,  ought  not,  we  think,  to 
be  construed  into  an  adverse  possession.  The  principles  laid  down 
in  Ban  v.  Gratz,  4  W.  213,  apply  to  this  case. 

Neither  does  it  appear  to  this  court  that  there  is  error  in  that  part 
of  the  charge  which  respects  the  occupation  of  Cox  on  the  part  of 
Ross.  It  is,  that  merely  going  upon  the  land  will  not  stop  the  run- 
ning of  the  statute,  but  that  if  an  older  adverse  claimant 
[  •  125  ]  took  actual  possession,  l>y  building  houses,  clearing  land, 
&c.,  the  operation  of  the  statute  of  limitations  might  be 
thereby  suspended.  It  has  been  contended  that  the  statute  of  Ten- 
nessee can  be  stopped  only  by  actual  suit.  This  is  true,  when  the 
possession  is  such,  as,  by  its  continuance,  to  constitute  a  bar.  But 
to  make  it  such,  it  must  be  peaceable  for  seven  years.  This  is  the 
%ct  which  creates  the  bar.     This  fact  cannot  exist,  if  the  person 


FEBRUARY  TERM,  1820.  687 

M'Clang  V,  Ross.    5  W. 

having  the  better  title  takes  actual  possession  in  pursuance  of  his 
right.  It  is  unnecessary  to  inquire  whether  the  subsequent  abandon- 
ment of  this  possession  rendered  it,  in  this  case,  a  nullity,  because 
the  point  is  rendered  unimportant  by  the  circumstance  that  Ross 
and  Hackett  were  tenants  in  common.  There  is,  then,  no  error  in 
the  charge,  so  far  as  respects  the  statute  of  limitations. 

But  the  counsel  also  requested  the  judge  to  charge  the  jury,  that 
the  name  of  Hackett  being  signed  to  the  deed  from  Stockly  and 
Ponalson  to  Ross,  since  the  delivery  of  said  deed,  amounts  to  such 
an  alteration  or  addition  as  will  vitiate  such  deed,  unless  accounted 
for  by  the  plaintiff.  This  charge,  also,  the  judge  refused  to  give,  but 
did  instruct  the  jury  that  the  title  was  vested  in  Ross  by  the  deed 
from  Donalson,  and  could  not  be  devested,  although  there  might  be 
an  alteration  or  addition  in  a  material  part  of  the  said  deed,  such  as 
the  name  of  Hackett  being  put  to  the  deed  and  not  proved. 

There  is  some  ambiguity  in  this  instruction,  and  there  is  some 
doubt  in  the  state  of  the  fact.  The  counsel  for  the  defendant  assumes 
the  fact,  that  the  signature  of  Hackett  was  aflSixed  to  the 
deed  after  its  *  delivery.  This  does  not  appear  in  the  evi-  [  *  126  ] 
dence  as  stated.  Nor  does  it  appear  whether  the  signature 
of  Hackett  was  aflSxed  before  or  after  the  deed  was  registered.  It 
*was  not  proved  or  registered  as  to  Hackett,  and  is  void  as  to  him. 
The  court  is  not,  however,  prepared  to  say,  that  it  is  void  as  to 
Donalson.  But  the  instruction  given  by  the  judge  is  in  terms  which 
might  mislead  the  jury,  and  which  appear  in  fact  to  have  misled 
them.  He  says,  that  the  title  was  vested  in  Ross  by  the  deed  from 
Donalson,  and  could  not  be  devested  by  the  addition  of  the  name  of 
Hackett.  Now,  this  suit  was  instituted  for  the  whole  tract,  and  thQ 
title  asserted  by  Ross  was  a  title  to  the  whole  tract  The  instruction 
of  the  judge  might  have  been  understood  as  informing  the  jury  that 
the  title  vested  by  the  deed  conformed  to  the  title  claimed  by  Ross. 
In  fact,  it  was  so  understood ;  for  the  jury  found  a  verdict  for  the 
whole  tract,  and  the  court  gave  its  judgment  for  the  whole.  Now, 
Ross  had  no  title  to  more  than  a  moiety,  and  the  judge  ought  so  to 
have  instructed  the  jury.  For  this  reason,  the  judgment  is  to  be 
reversed,  and  the  cause  remanded  for  a  new  trial. 

Judgment  reverse^* 

9  W.  241 ;  5  P.  402;  8  H.  674  j  5  H.  441 ;  16  H.  610. 
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The  VENva.    Jademerowsky,  Claimant 

5  W.  127. 

A  qnestion  of  proprietary  interest,  on  further  proof.    Restitation  decreed. 
Captors'  costs  and  expenses  ordered  to  be  paid  by  the  claimant,  it  being  his  fault  that 
defective  documents  were  pat  on  board. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Georgia. 

This  cause  was  continued  for  further  proof,  at  February  term,  1816, 
(1  W.  112.)  Owing  to  various  accidents,  the  further  proof  was  not 
received  until  the  last  term,  and  the  cause  was  now  argued  upon  the 
further  proof  then  produced  and  filed.  It  consisted  of  invoices  of  the 
cargo ;  bills  of  lading ;  accounts  of  sale ;  accounts  of  dis- 
[  *  128  ]  bursements;  the  original  correspondence  between  the  *  claim- 
ant and  Mr.  Jones,  his  agent  in  London ;  and  th^  original 
procuration  from  the  claimant  to  Mr.  Jones,  recited  in  the  power 
given  from  the  latter  to  Diamond,  the  supercargo,  one  of  the  original 
papers  found  on  board ;  to  which  was  added,  the  affidavit  of  Mr.  Jade- 
merowsky,  the  claimant,  verifying  the  correspondence,  and  explaining 
the  circumstances  of  doubt  and  suspicion  which  appeared  upon  the 
original  evidence. 

Bdrper  and  J3.  B.  Ogden^  for  the  claimant 

The  Aitorney-Generalf  contra. 

[  •  130  ]      •  Johnson,  J.,  delivered  the  opinion  of  the  court 

When  this  case  was  first  brought  to  the  view  of  this 
court,  it  was  accompanied  by  some  others,  in  which  Russian 
claimants  presented  themselves  under  circumstances  which  satisfied 
this  court  that  their  claims  were  false  and  fraudulent  On  com- 
paring those  cases  with  this,  there  was  such  a  strUdng  similitude 
in  their  machinery,  that  it  was  impossible  not  to  suspect  that  they 
were  all  fashioned  upon  the  same  model,  and  adapted  to  the  same 
end.  With  The.  St  Nicholas,  1  W.  417,  and  The  Fortuna,  2  W. 
167,  full  in  view,  this  court  could  not  adjudge  the  case  of  this  vessel 

to  be  a  case  of  restitution.     Still,  however,  there  was  a 
[  •  131  ]  possibility  that  those  may  have  been  the  forged  copies,  •and 

this  the  genuine  prototype.     This  court,  therefore,  trusting 
that  a  Russian  character  of  high  standing  could  not  have  pledged 

'  1  W.  112. 
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himself  for  the  fairness  of  the  transaction,  but  without  better  evidence 
than  was  then  presented  to  our  view,  gave  the  most  liberal  indulgence 
for  procuring  evidence  to  support  the  claim.  We  now  express  our 
satisfaction  in  having  done  so ;  inasmuch  as  it  has  enabled  an  honest 
man  both  to  save  his  property  and  vindicate  his  reputation.  And 
vre  cannot  omit  this  opportunity  to  remark,  how  much  it  becomes 
the  interest,  as  well  as  principles  of  the  fair  neutral,  to  discountenance 
the  conduct  of  him  who  indulges  himself  in  fraudulent  practices. 
The  claimant  in  this  case  had  nearly  fallen  a  sacrifice  to  the  bad 
&ith  of  some  of  his  countrymen;  a  great  loss  from  it  he  must 
miavoidably  incur.  For,  this  is  one  of  those  cases  in  which,  by  the 
course  of  the  admiralty,  we  shall  be  obliged  to  throw  the  costs  and 
expenses  upon  the  claimant,  cdthough  we  decree  restitution.  It  is 
altogether  upon  the  evidence  of  Jones,  and  the  test-affidavit  of  the 
claimant,  introducing  and  verifying  their  original  correspondence, 
that  restitution  is  now  decreed.  Unsupported,  and  unexplained  by 
the  evidence  introduced  as  further  proof,  the  condenmation  was 
unavoidable.  It  is,  therefore,  the  claimant's  misfortune,  not  that  of 
the  captors,  that  the  agent,  Jones,  had  famished  the  vessel  with  the 
defective  documents  which  accompanied  her.         Decree  reversed. 


The  London  Packet.     Merino,  Claimant. 

6  W.  132. 

A  qnestion  of  proprietaiy  interest  on  fnrther  proof.    Bestitntion  decreed,  with  costs  and 

expenses,  to  be  paid  bj  the  claimant. 
In  general,  the  drcnmstanoe  of  goods  being  foand  on  board  an  enemy's  ship,  raises  a  legal 

presomption  that  thej  are  enemy's  property. 

This  was  the  claim  of  a  Spanish  subject,  to  a  parcel  of  hides 
laden  on  board  of  The  London  Packet,  a  British  ship,  at  the  port  of 
Buenos  Ayres,  in  South  America,  in  the  month  of  June,  1813.  It 
had  been  ordered  to  farther  proof  in  this  court  (2  W.  371.)  The 
nature  of  the  claim  and  its  proofs  appear  in  the  opinion  of  the  court 

Webster  and  PUmcm^  for  the  captors. 

D.  B.  Ogden  and  Winder^  contri. 

•  Livingston,  J.,  delivered  the  opinion  of  the  court  [  *  137  ] 

In  the  argument  of  this  cause,  the  counsel  have  not  con- 
fined themselves  to  the  effect  which  the  affidavit  of  the  claimant 

VOL.  IV.  60 
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ought  of  itself  to  have  upon  the  decision  of  it,  but  have  animadverted 
on  all  the  testimony  below.  The  court  has,  therefore,  also  extended 
its  examination  to  all  the  proofs  in  the  cause,  and  will  now  pro 
nounce  its  judgment  on  them. 

The  captured  vessel  was  confessedly  British  property,  as  well  as  a 
great  part  of  its  cargo,  and  its  destination  was  to  a  port  in  the  enemy's 
country,  which  raises  a  legal  presumption,  that  the  property  claimed 
was  not  neutral.  It  is  not  denied  that  a  neutral  may  use  the  vessel 
of  a  belligerent  for  the  transportation  of  his  goods,  and,  whatever 
presumption  may  arise  from  the  circumstance,  that  it  is  not  of  itself 
a  cause  of  condemnation.  In  this  case,  it  does  not  appear, 
[  •  138  ]  nor  was  it  probably  the  fact,  that  any  neutral  vessel  *  bound 
to  London,  was  then  at  Buenos  Ayres,  and,  therefore,  this 
presumption  ought  to  have  but  little  influence  on  the  present  de* 
cision.  If  the  proprietary  interest  be  satisfactorily  made  out,  the 
claimant  is  entitled  to  restitution. 

There  was  no  letter  found  on  board  from  Merino,  to  his  corre- 
spondent in  London,  nor  any  invoice  of  this  property.  The  only 
document  relating  to  it  was  a  bill  of  lading,  m  Spanish,  dated  the 
19th  of  June,  1813,  purporting  that  6,276  hides  had  been  shipped  on 
board  The  London  Packet,  by  Jeronimo  Merino,  on  his  account  and 
risk,  to  be  delivered  to  Antonio  Daubana,  or  in  his  absence  to  Wil- 
liam Heiland,  they  paying  the  freight  therein  stipulated.  This  bill 
of  lading  was  not  signed  by  the  master.  To  the  omission  of  a 
signature  to  this  bill  of  lading,  much  importance  cannot  be  attached. 
It  was  found  in  possession  of  the  master,  and  serving  only  as  a 
memorandum  for  him  of  the  cargo  on  board ;  and  not  being  intended 
to  pass  into  the  hands  of  any  other  persons,  it  was  a  matter  of  indif- 
ference whether  he  put  his  name  to  it  or  not  Of  seven  bills  of 
lading  which  were  found  on  board,  no  less  than  three  were  without 
his  signature.  Those  which  were  delivered  to  the  shippers,  were, 
no  doubt,  signed,  which  was  all  that  was  necessary  for  their  security. 
If  this  bill  of  lading  be  compared  with  the  one  produced,  and  proved 
by  Daubana,  it  is  impossible  not  to  be  struck  with  the  exact  simi- 
larity between  them.  They  correspond  in  all  respects,  excepting  only 
that  one  has  not  the  signature  of  the  captain,  and  appears  most 
manifestly  to  have  been  filled  up  with  the  same  ink,  and  in 
[  •  139  ]  the  *  same  handwriting,  and  at  the  same  time ;  which  is 
no  small  proof  of  their  being  contemporaneous  acts,  and  of 
the  authenticity  of  the  one  which  is  now  produced  by  the  consignee. 
But  no  letter  from  Merino  to  his  correspondent,  nor  any  invoice,  nor 
any  bill  of  lading  for  the  consignee,  being  found  on  board,  it  is  urged, 
that  the  proof  of  proprietary  interest  is  defective,  and  that  the  sen- 
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ience  of  condemnation  ought,  therefore,  to  be  affirmed.     Had  no 
further  proof  been  introduced,  relieving  the  case  from  this  difficulty, 
the   argument  would  be  entitled  to  great  consideration.     But  the 
absence  of  those  papers  is  now  accounted  for.     It  appears  by  the 
testimony  of  Stephenson,  a  passenger  on  board  The  London  Packet, 
"who  was  examined  by  the  captors,  that  a  large  bag,  containing  a 
great  number  of  private  letters,  and  other  papers,  was  sunk  by  order 
of  the  master  of  The  London  Packet,  about  half  an  hour  before  his 
vessel  was  taken.     It  is  then  but  a  fair  presumption,  that  the  letter, 
invoice,  and  bill  of  lading  transmitted  by  Merino  to  his  correspondent 
in  London,  were  among  the  papers  thus  destroyed.  The  loss  of  these 
papers  being  thus  accounted  for,  and  the  master  of  the  captured  ship 
not  being  brought  in,  as  he  ought  to  have  been,  there  was  a  propriety 
under  the  peculiar  circumstances  of  this  case,  in  affording,  as  the 
court  below  did,  an  opportunity  to  the  Spanish  owner,  of  offering 
subsidiary  proof  respecting  the  property  mentioned  in  the  bill  of 
lading  found  on  board,  and  which  was  claimed  by  him.     This  fur- 
ther proof,  which  consists  of  documents  from  the  custom- 
house at  Buenos  Ayres,  of  the  positive  testimony  *  of  Mr.  [  *  140  ] 
Daubana,  the  consignee  in  London,  and  of  the  test-affidavit 
of  Mr.  Merino  himself,  is  satisfactory,  that  the  proprietary  interest 
of  these  hides  was,  at  the  time  of  shipment  and  of  capture,  in  the 
claimant     That  they  belonged  to  Smith,  notwithstanding  the  mark 
S.  on  some  of  them,  as  has  been  suggested,  cannot  be  believed. 
On  that  supposition,  his  conduct  is  utterly  inexplicable.     If  the  ad- 
venture was  on  his  account,  the  disguise  of  the  shipment  could  have 
been  intended  for  no  other  purpose  than  to  impose,  as  to  them,  on 
the  courts  of  the  United  States ;  for  this  contrivance  or  cover  could 
not  protect  his  vessel  from  capture  and  condemnation.     Yet,  if  we 
believe  some  of  the  v(dtnesses.  Smith  declared,  that  the  whole  of  the 
cargo  belonged  to  himself,  and  some  merchants  in  London.     These 
declarations  of  Smith,  as  he  was  set  at  liberty  by  the  captain  of  The 
Argus,  and,  of  course,  not  examined  on  the  standing  interrogatories, 
ought  not  to  militate  against  the  integrity  of  the  present  claim  ;  but 
if  they  were  really  made,  they  afford  strong  evidence,  that  if  this  bill 
of  lading  were  designed  as  a  cover  for  belligerent  property,  some 
other  person,  and  not  Smith,  was  to  be  benefited  by  it.     For  if  he 
were  the  real  owner,  why,  it  may  be  asked,  did  he  voluntarily  aban- 
don the  property,  (for  he  was  put  on  board  of  another  vessel,  at  his 
own  request,)  at  the  very  moment  when  this  fraud,  if  he  ever  in- 
tended to  avail  himself  of  it,  was  to  be  consummated  ?     Why  did 
he  not  remain  in  his  vessel  until  her  arrival  in  the  United  States, 
and  apply  to  a  Spanish  consul,  or  some  other  gentleman,  to  pre- 
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[  *  141  ]  fer  a  claim  in  favor  of  *  the  pretended  Spanish  owner  ? 
Why  did  he  not  support  this  claim  with  his  own  oath,  as 
he  must  have  intended  to  do  if  he  ever  intended  to  derive  any  ad- 
vantage from  a  contrivance  which  must  have  had  its  inception  at 
Buenos  Ayres,  at  his  instigation,  and  for  his  emolument  ?  There  ia 
no  accounting  for  his  conduct  on  any  other  hypothesis,  than  that  he 
had  no  interest  in  this  property,  and  was,  therefore,  willing  to  leave 
it  to  its  fate. 

The  counsel  for  the  captors,  aware  of  the  full  and  conclusive  nature 
of  the  proof,  so  far  as  it  estabUshes  Merino's  interest  in  the  mer- 
chandise claimed  by  him,  have  endeavored  to  show  that  Merino 
was  not  at  Buenos  Ayres  when  this  shipment  took  place,  and  if  he 
was,  that  it  is  impossible  that  his  letter,  which  bears  date  the  10th 
of  July,  1813,  could  have  been  put  on  board  of  The  London  Packet, 
which  had  sailed  on  the  24th  of  June,  fourteen  days  before.  K  this 
be  so,  a  gross  attempt  has  been  made  to  impose  on  the  court,  which 
ought  to  be  followed  with  consequences  fatal  to  the  present  claim*. 
But  the  court  is  not  of  opinion  that  either  of  these  suppositions  is 
supported  by  the  evidence.  Not  a  single  witness  whose  testimony- 
is  relied  on  to  establish  the  fact  of  Merino's  not  being  at  Buenos 
Ayres  at  the  time  of  the  shipment,  speaks  with  any  certainty,  or  tells 
us  affirmatively  where  he  then  was.  This  negative  testimony,  which^ 
if  it  stood  alone  and  uncontradicted,  might  excite  a  strong  suspicion^ 
is  rendered  of  very  little  consequence,  by  much  proof  of  a  contrary 
character.  The  custom-house  document  which  has  already 
[  *  142  ]  been  referred  to,  establishes  the  residence  of  *  Merino 
at  Buenos  Ayres,  at  the  date  of  the  shipment ;  so  does  the 
affidavit  of  Merino  himself,  who  is  proved  to  be  a  gentieman  of 
character,  of  property,  and  respectability.  Daubana  also  swears  to 
the  same  fact,  with  as  much  certainty  as  one  correspondent  can 
establish  the  domicile  of  another  residing  at  so  great  a  distance  from 
each  other.  He  proves  that  Merino  remained  there  until  the  15th 
of  August  following ;  at  least,  that  he  received  a  letter  from  hiin, 
dated  at  Buenos  Ayres,  on  that  day.  Another  witness,  who  saw 
him  at  Rio  Janeiro  in  the  year  1814,  says,  that  he  did  not  leave 
Buenos  Ayres  until  after  the  middle  of  the  year  1813.  The  weight 
of  testimony,  therefore,  may  be  considered  as  in  favor  of  the  claim- 
ant being  at  Buenos  Ayres  when  this  shipment  was  made.  Nor  is  it 
so  certain,  as  seemed  to  be  taken  for  granted  at  the  bar,  that  The 
London  Packet  sailed  on  her  voyage  for  Europe  on  the  24th  of  June, 
1813.  It  is  true,  that  the  cook,  and  some  others  who  were  examined 
in  preparatorioy  fix  the  time  of  her  departure  to  that  day ;  but  the 
second  mate,  and  only  officer  of  the  captured  vessel  who  waa  ex* 
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amined,  and  who  was  most  likely  to  know,  says  that  she  sailed  in 
the  month  of  July,  Under  this  uncertainty  respecting  a  fact  which 
is  deemed  so  material,  and  to  which  the  claimant's  attention  has 
never  been  called,  it  cannot  be  expected  that  the  court  should  not 
only  act  upon  it,  as  positively  proved,  but  follow  it  up  with  the  con- 
demnation of  property  so  clearly  proved  to  belong  to  a  neutral.  It 
would  be  more  charitable,  and  not  unreasonable,  even  if  the  fact 
were  proved,  to  presume  that  witnesses  were  speaking  of 
the  time  *  of  The  London  Packet's  first  weighing  anchor  at  [  *  143  ] 
Buenos  Ayres,  and  that  she  may  for  some  reason  or  other 
have  been  detained  in  the  river  until  the  10th  of  July,  which  is  the 
date  of  Merino's  first  letter  to  his  correspondent  in  London.  It  may 
be  added,  that  it  is  not  easy  to  believe  that,  if  a  firaud  were  intended, 
care  would  not  have  been  taken  to  make  the  letter  of  advice,  and  all 
the  other  papers,  correspond  with  the  time  of  the  departure  of  the 
yesseL 

Upon  the  whole,  a  majority  of  the  judges  are  of  opinion  that,  upon 
the  further  proof,  the  sentence  of  the  circuit  court  should  be  reversed, 
and  the  property  restored  to  the  claimant.  But  as  the  captors  have 
been  put  to  great  expense  in  consequence  of  the  imperfect  docu- 
ments found  on  board,  and  the  great  delay  which  has  attended  the 
production  of  the  further  proof,  they  are  of  opinion  that  their  costs 
and  expenses  must  be  paid  by  the  claimant  Decree  reversed. 


The  United  States  v.  Klintock, 

5  W.  144. 

A  commission  issued  by  Aury,  as  "  Brigadier  of  the  Mexican  Republic,"  (a  republic  whose ^J^   ^    t^ 
existence  is  unknown  and  unacknowledged,)  or  as  "  Generalissimo  of  the  Floridas,"  (a  d^r,  ^'^  /  .. 
province  in  the  possession  of  Spain  J  will  not  authorize  armed  vessels  to  make  captures-^  <^x  -  ///(-^ 
at  sea.  -^Str  U    -.> 

Under  the  particular  circumstances  of  this  case,  showing  that  the  seizure  was  made,  not  jure.^*Si.  - 
belli,  but  animo  furandi,  the  commission  was  held  not  to  exempt  the  prisoner  from  the 
charge  of  piracy. 

The  act  of  the  SOth  of  April,  1790,  s.  8,  (1  Stats,  at  Laiige,  113,)  extends  to  all  persons  on 
board  all  vessels,  which  throw  off  their  national  character  by  cruising  piratically,  and 
committing  piracy  on  other  vessels,  and  is  not  repealed  by  the  act  of  March  3, 1819, 
(3  Stats,  at  Laige,  513.) 

This  was  an  indictment  in  the  circuit  court  of  Virginia,  against 
Balph  Klintock,  a  citizen  of  the  United  States,  charging  him  with  a 
piracy  committed  on  the  high  seas,  in  April,  1818,  on  a  vessel  called 

50* 
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The  Norberg,  belonging  to  persons  to  the  jurors  unknown.  He  was 
found  guilty  generally. 

The  facts  stated  were :  that  the  prisoner  is  a  citizen  of  the  United 
States ;  that  the  vessel  in  which  he  sailed  as  first  lieutenant 
[  •  145  ]  was  called  The  Young  *  Spartan ;  was  owned  without  the 
United  States,  and  cruised  under  a  commission  from  Aury, 
styling  himself  brigadier  of  the  Mexican  Republic,  and  generaUssimo 
of  the  Floridas,  granted  at  Femandina,  after  the  United  States 
government  took  possession  of  it  That  he  was  convicted  of  a 
piracy,  committed  on  The  Norberg,  a  Danish  vessel,  in  consequence 
of  practising  the  following  fraud  upon  her.  The  second  officer  of 
the  privateer  brought  on  board  some  Spanish  papers,  which  he  coa- 
cealed  in  a  locker,  and  then  affected  to  have  found  them  on  board. 
The  vessel  was  then  taken  possession  of,  the  whole  original  ship's 
company  left  on  an  island  on  the  coast  of  Cuba,  and  the  second 
officer  being  put  in  command,  took  the  name  of  the  original  captain^ 
sailed  for  Savannah,  and  entered  her  there,  personating  the  Danish 
captain  and  crew.  The  Young  Spartan  followed,  and  put  into  a 
port  in  the  vicinity. 

The  counsel  for  the  prisoner  moved,  that  the  judgment  be  arrested 
on  the  following  grounds :  — 

1.  That  Aury's  commission  exempts  the  prisoner  firom  the  charge 
of  piracy. 

2.  That  the  fraud  practised  on  the  Dane  does  not  support  the 
charge  of  piracy,  as  an  act  piratically  done,  and  not  in  the  exercise  of 
belligerent  rights. 

3.  That  the  prisoner  is  not  punishable  under  the  provisions  of  the 

8th  section  of  the  act  of  1790. 
[  •  146  ]      *4.  That  the  act  of  the  30th  of  April,  1790,  8th  section, 

"entitled  an  act  for  the  punishment  of  certain  crimes 
against  the  United  States,"  does  not  extend. to  an  American  citizen 
entering  on  board  of  a  foreign  vessel,  committing  piracy  upon  a  vessel 
exclusively  owned  by  foreigners. 

Upon  these  errors  in  arrest  of  judgment,  the  judges  of  the  circuit 
court  were  divided  in  opinion,  and  directed  the  points,  with  their 
division  thereon,  to  be  certified  to  this  court. 

The  Attorney- General^  for  the  United  States. 

Winder  J  contri. 

[  •  149  ]       •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 
The  first  and  second  points  made  by  the  counsel  for  the 
prisoner  may  be  considered  together. 


FEBRUARY  TERM,  1820.  595 

United  States  v.  KUotock.    5  W. 

As  judgment  can  be  arrested  only  for  errors  apparent  on  the  record, 
we  should  feel  no  difficulty  in  certifying  our  opinion  of  the  insuffi- 
ciency of  these  on  that  ground,  were  we  not  persuaded  that,  from 
some  inattention,  the  questions  which  arise  properly  on  a  motion  for  ^ 
a  new  trial,  have  been  stated  by  the  clerk  as  a  motion  in  arrest  of" 
judgment,  and  that  the  same  points,  if  undecided  now,  will  recur 
when  judgment  is  about  to  be  pronounced.  In  a  criminal  case, 
especially,  we  think  it  proper  to  decide  the  question  on  its  real  as 
well  as  technical  merits. 

So  far  as  this  court  can  take  any  cognizance  of  that  fact,  Aury 
can  have  no  power,  either  as  brigadier  of  the  Mexican  Republic,  a   "^ 
republic  of  whose  existence  we  know  nothing,  or  as  generalissimo 
of  the  Floridas,  a  province  in  the  possession  of  Spain,  to  issue  com* 
missions  to  authorize  private  or  public  vessels  to  make  captures  at 
sea.     Whether  a  person  acting  with  good  faith  under  such  commis- 
sion, may  or  may  not  be  guilty  of  piracy,  we  are  all  of 
•  opinion  that  the  commission  can  be  no  justification  of  the  [  *  150  ] 
fact  stated  in  this  case.     The  whole  transaction  taken 
together,  demonstrates  that  The  Norberg  was  not  captured /wrc  heUiy 
but  seized  and  carried  into  Savannah  animo  furandi.    It  was  not  a 
belligerent  capture,  but  a  robbery  on  the  high  seas.     And  although 
the  fraud  practised  on  the  Dane  may  not  of  itself  constitute  piracy, 
yet  it  is  an  ingredient  in  the  transaction  which  has  no  tendency  to 
mitigate  the  character  of  the  offence. 

The  third  and  fourth  errors  assigned  in  arrest  of  judgment  may 
also  be  considered  together.  The  questions  they  suggest  arise  prop- 
erly on  the  indictment,  and  require  a  reconsideration  of  the  opinion 
given  by  the  court  in  Peter's  case.^ 

The  question  propounded  to  the  court  in  that  case  was  in  these 
words :  "  Whether  the  crime  of  robbery,  committed  by  persons  who 
are  not  citizens  of  the  United  States,  on  the  high  seas,  on  board  of 
any  ship  or  vessel  belonging  exclusively  to  the  subjects  of  any  foreign 
state  or  sovereignty,  or  upon  the  person  of  any  subject  of  any  foreign 
state  or  sovereignty,  not  on  board  of  any  ship  or  vessel  belonging  to 
any  subject  or  citizen  of  the  United  States,  be  a  robbery  or  piracy 
within  the  true  intent  and  meaning  of  the  said  8th  section  of  the  act 
of  congress,  aforesaid,  and  of  which  the  circuit  court  of  the  United 
States  hath  cognizance,  to  hear,  try,  determine,  and  punish  the  same  ?  " 

The  same  question  was  again  propounded,  so  varied  only 
as  to  comprehend  the  offence  if  committed  *by  American  [  *  151  ] 
citizens  in  a  vessel  belonging  to  foreigners. 

The  court,  in  concluding  its  exposition  of  the  act,  thus  smns  up  its 

>  8  W.  610. 
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opinion :  ^  The  court  is  of  opinion  that  the  crime  of  robbery,  com- 
mitted by  a  person  on  the  high  sead,  on  board  of  any  ship  or  vessel 
belonging  exclusively  to  subjects  of  a  foreign  state,  on  persons, 
within  a  vessel  belonging  exclusively  to  subjects  of  a  foreign  state, 
is  not  a  piracy  within  the  trae  intent  and  meaning  of  the  act  for  the 
punishment  of  certain  crimes  against  the  United  States."  The  certi- 
ficate of  the  court  conforms  entirely  to  this  opinion. 

This  opinion  and  certificate  apply  exclusively  to  a  robbery  or 
murder  committed  by  a  person  on  board  of  any  ship  or  vessel  be- 
longing exclusively  to  subjects  of  a  foreign  state.  It  is,  we  think, 
the  obvious  import  of  these  words,  that,  to  bring  the  person  com- 
mitting the  murder  or  robbery  within  them,  the  vessel  on  board  which 
he  is,  or  to  which  he  belongs,  must  be  at  the  time,  in  point  of  fact, 
as  well  as  right,  the  property  of  the  subjects  of  a  foreign  state,  who 
must  have  at  the  time,  in  virtue  of  this  property,  the  control  of  the 
vesseL  She  must  at  the  time  be  sailing  under  the  flag  of  a  foreign 
state,  whose  authority  is  acknowledged.  ♦  This  is  the  case  which  was 
presented  to  the  court ;  and  this  is  the  case  which  was  decided.  We 
are  satisfied  that  it  was  properly  decided. 

But  the  reasoning  which  conducted  the  court  to  this  conclusion,  is 
founded  on  sections  of  the  act,  the  general  words  of  which  ought  to 
be  restricted  to  offences  committed  by  persons  who,  at  the 
[  •  162  ]  time  of  •committing  them,  were  within  the  ordinary  juris- 
diction of  the  United  States ;  and  the  language  employed 
may  well  be  understood  to  indicate  an  opinion  that  the  whole  act 
must  be  limited  in  its  operation  to  offences  committed  by,  or  upon, 
the  citizens  of  the  United  States.  Upon  the  most  deliberate  recon* 
sideration  of  that  subject,  the  court  is  satisfied,  that  general  piracy, 
or  murder,  or  robbery,  committed  in  the  places  described  in  the  8th 
section,  by  persons  on  board  of  a  vessel  not  at  the  time  belonging  to 
the  subjects  of  any  foreign  power,  but  in  possession  of  a  crew  acting 
in  defiance  of  all  law,  and  acknowledging  obedience  to  no  govern- 
ment whatever,  is  within  the  true  meaning  of  this  act,  and  is  punish- 
able in  the  courts  of  the  United  States.  Persons  of  this  description 
are  proper  objects  for  the  penal  code  of  aU  nations ;  and  we  think 
that  the  general  words  of  the  act  of  congress  applying  to  all  persons 
whatsoever,  though  they  ought  not  to  be  so  .conslraed  as  to  extend 
to  persons  under  the  acknowledged  authority  of  a  foreign  state,  ought 
to  be  so  construed  as  to  comprehend  those  who  acknowledge  the 
authority  of  no  State.  Those  general  terms  ought  not  to  be  applied 
to  offences  committed  against  the  particular  sovereignty  of  a  foreign 
power ;  but  we  think  they  ought  to  be  applied  to  offences  committed 
against  all  nations,  including  the  United  States,  by  persons  who,  by 
common  consent,  are  equally  amenable  to  the  laws  of  all  nations. 
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Certificate.    This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  from  the  circuit  court  *for  the  dis-  [  *  153  ] 
trict  of  Gteorgia^  and  was  argued  by  counsel.     On  consid- 
eration whereof,  this  court  is  of  opinion :  — 

1.  That  Aury's  commission  does  not  exempt  the  prisoner  from  the 
charge  of  piracy. 

2.  That  although  the  fraud  practised  on  the  Dane  may  not  in 
itself  support  the  charge  of  piracy,  the  whole  transaction,  as  stated 
in  the  indictment  and  in  the  facts  inserted  in  the  record,  does  amount 
to  piracy. 

3.  That  the  prisoner  is  punishable  under  the  provisions  of  the  8th 
section  of  the  act  of  1790. 

4.  That  the  act  of  the  30th  of  April,  1790,  does  extend  to  all 
persons  on  board  all  vessels  which  throw  off  their  national  character 
by  cruising  piratically,  and  committing  piracy  on  other  vessels. 

5  W.  184,  418. 


The  United  States  v.  Smith. 

5  W.  153. 

The  act  of  the  3d  of  March,  1819,  8. 5,  (3  Stats,  at  Large,  513,)  referring  to  the  law  of  nations  ///  y^'/Z 
,  for  a  definition  of  the  crime  of  piracy,  is  a  constitutional  exercise  of  the  power  of  con-^/  J^/i  ^ 

gress  to  define  and  pnnish  that  crime.  2\f-£-  V^^ 

The  crime  of  piracy  is  defined  by  the  law  of  nations  with  reasonable  certainty.  iui/.  IJ  ^'^ 

Bobbery,  or  forcible  depredation,  upon  the  sea,  cmimo/iarandi,  is  piracy  by  the  Uw  of  nations^  ^^   i  //  / 

and  by  the  act  of  congress.^  "^  ^-  ^^     ^ 

This  was  an  indictment  for  pimcy  against  the  prisoner, 
Thomas  Smith,  before  the  circuit  court  of  *  Virginia,  on  [  *  154  ] 
the  act  of  congress,  of  the  3d  of  March,  1819,  (3  Stats,  at 
Large,  513.) 

The  jury  found  a  special  verdict,  as  follows :  "  We,  of  the  jury, 
find,  that  the  prisoner,  Thomas  Smith,  in  the  month  of  March,  1819, 
and  others,  were  part  of  the  crew  of  a  private  armed  vessel,  called 
The  CreoUo,  (commissioned  by  the  government  of  Buenos  Ayres,  a 
colony  then  at  war  with  Spain,)  and  lying  in  the  port  of  Margaritta; 
that  in  the  month  of  March,  1819,  the  said  prisoner  and  others  of 
the  crew  mutinied,  confined  their  officer,  left  the  vessel,  and  in  the 
said  port  of  Margaritta,  seized,  by  violence,  a  vessel  called  The  Irre- 


1  Tide  act  of  May  15,  1820,  3  Stats,  at  Large,  600. 
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sistible,  a  private  anned  vessel,  lying  in  that  part,  commissioned  by 
the  government  of  Artigas,  who  was  also  at  war  with  Spain ;  that 
the  said  prisoner  and  others,  having  so  possessed  themselves  of  the 
said  vessel,  The  Irresistible,  appointed  their  officers,  proceeded  to  sea 
on  a  cmise,  without  any  documents  or  commission  whatever ;  and 
while  on  that  cruise,  in  the  month  of  April,  1819,  on  the  high  seas, 
committed  the  offence  charged  in  the  indictment,  by  the  plunder  and 
robbery  of  the  Spanish  vessel  therein  mentioned*  If  the  plunder 
and  robbery  aforesaid  be  piracy  under  the  act  of  the  congress  of  the 

United  States,  entitled,  <  An  act  to  protect  the  commerce  of 
[  *  155  ]  the  *  United  States,  and  punish  the  crime  of  piracy,'  thea 

we  find  the  said  prisoner  guilty;  if  the  plunder  and  robbery, 
above  stated,  be  not  pimcy  under  the  said  act  of  congress,' then  we 
find  him  not  guilty." 

The  circuit  court  divided  on  the  question,  whether  this  be  piracy  as 
defined  by  the  law  of  nations,  so  as  to  be  punishable  under  the  act 
of  congress,  of  the  3d  of  March,  1819,  and  thereupon  the  question 
was  certified  to  this  court  for  its  decision. 

The  Attorney' General^  for  the  United  States. 

Webster^  contra. 

[  •  157  ]       •  Story,  J.,  delivered  the  opinion  of  the  court 

The  act  of  congress  upon  which  this  indictment  is  found- 
ed provides,  <<  that  if  any  person  or  persons  whatsoever,  shall,  upon 
the  high  seas,  commit  the  crime  of  piracy,  as  defined  by  the  law  of 
nations,  and  such  offender  or  offenders  shall  be  brought  into,  or  found 
in  the  United  States,  every  such  offender  or  offenders  shall,  upon 

conviction  thereof,  &c.,  be  punished  with  death." 
[  •  158  ]  •  The  first  point  made  at  the  bar  is,  whether  this  enact- 
ment be  a  constitutional  exercise  of  the  authority  delegated 
to  congress  upon  the  subject  of  piracies.  The  constitution  declares, 
that  congress  shall  have  power  <'  to  define  and  punish  piracies  and 
felonies  committed  on  the  high  seas,  and  offences  against  the  law  of 
nations."  The  argument  which  has  been  urged  in  behalf  of  the 
prisoner  is,  that  congress  is  bound  to  define,  in  terms,  the  offence  of 
piracy,  and  is  not  at  liberty  to  leave  it  to  be  ascertained  by  judicial 
interpretation.  If  the  argument  be  well  founded,  it  seems  admitted 
by  the  counsel  that  it  equally  applies  to  the  8th  section  of  the  act 
of  congress  of  1790,^  c.  9,  which  declares,  that  robbery  and  murder 

}  1  Stats,  at  Large,  118. 
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committed  on  the  high  seas  shall  be  deemed  piracy ;  and  yet,  not«- 
^withstanding  a  series  of  Qontested  adjudications  on  this  section,  no 
doubt  has  hitherto  been  breathed  of  its  conformity  to  the  constitu« 
tion. 

In  our  judgment,  the  construction  contended  for  proceeds  upon  too 
narrow  a  view  of  the  language  of  the  constitution.   The  power  given 
to  congress  is  not  merely  *<  to  define  and  punish  piracies ; "  if  it  were, 
the  words  "to  define,"  would  seem  almost  superfluous,  since  the 
power  to  punish  piracies  would  be  held  to  include  the  power  of 
ascertaining  and  fixing  the  definition  of  the  crime.     And  it  has  been 
very  justly  observed,  in  a  celebrated  commentary,  that  the  definition 
of  piracies  might  have  been  left,  without  inconvenience,  to  the  law 
of  nations,  though  a  legislative  definition  of  them  is  to  be 
found  in  most  municipal  •codes.     The  Federalist,  No.  42,  [  *  159  J 
p.  276.     But  the  power  is  also  given  "  to  define  and  punish 
felonies  on  the  high  seas,  and  offences  against  the  law  of  nations.'' 
The  term  '^  felonies  "  has  been  supposed,  in  the  same  work,  not  to 
have  a  very  exact  and  determinate  meaning  in  relation  to  ofiences  at 
the  common  law  committed  within  the  body  of  a  county.     However 
this  may  be,  in  relation  to  offences  on  the  high  seas,  it  is  necessarily 
somewhat  indeterminate,  since  the  term  is  not  used  in  the  criminal 
jurisprudence  of  the  admiralty  in  the  technical  sense  of  the  common 
law.     See  3  Inst  112;  Hawk.  P.  C.  c.  37;  Moore,  676.     Offences, 
too,  against  the  law  of  nations,  cannot,  with  any  accuracy,  be  said 
to  be  completely  ascertained  and  defined  in  any  public  code  recog- 
nized by  the  common  consent  of  nations.     In  respect,  therefore,  as 
well  to  felonies  on  the  high  seas  as  to  offences  against  the  law  of 
nations,  there  is  a  peculiar  fitness  in  giving  the  power  to  define  as 
well  as  to  punish ;  and  there  is  not  the  slightest  reason  to  doubt  that 
this  consideration  had  very  great  weight  in  producing  the  phraseology 
in  question. 

But  supposing  congress  were  bound,  in  all  the  cases  included  in 
the  clause  under  consideration,  to  define  the  offence,  still,  there  is  noth- 
ing which  restricts  it  to  a  mere  logical  enumeration,  in  detail,  of  all 
the  facts  constituting  the  offence.  Congress  may  as  well  define  by 
using  a  term  of  a  known  and  determinate  meaning,  as  by  an  express 
enumeration  of  all  the  particulars  included  in  that  term. 
That  is  certain  •which  is  by  necessary  reference  made  cer-  [  *  160  ] 
tain.  When  the  act  of  1790  declares  that  any  person  who 
shall  commit  the  crime  of  robbery,  or  murder,  on  the  high  seas  shaU 
be  deemed  a  pirate,  the  crime  is  not  less  clearly  ascertained  than  it 
would  be  by  using  the  definitions  of  these  terms  as  they  ore  found 
in  our  treatises  of  the  common  law.  In  fact,  by  such  a  referencCi  th^ 
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definitions  are  necssarily  included,  as  much  as  if  they  stood  in  the 
text  of  the  act.  In  respect  to  murder,  where  ^^  malice  aforethought " 
is  of  the  essence  of  the  offence,  even  if  the  common-law  definition 
were  quoted  in  express  terms,  we  should  still  be  driven  to  deny  that 
the  definition  was  perfect,  since  the  meaning  of  ^malice  afore- 
thought "  would  remain  to  be  gathered  firom  the  conmion  law.  There 
would  then  be  no  end  to  our  difficulties,  or  our  definitions,  for  each 
would  involve  some  terms  which  might  still  require  some  new  expla- 
nation. Such  a  construction  of  the  constitution  is,  therefore,  wholly 
inadmissible.  To  define  piracies,  in  the  sense  of  the  constitution,  is 
merely  to  enumerate  the  crimes  which  shall  constitute  piracy ;  and 
this  may  be  done  either  by  a  reference  to  crimes  having  a  technical 
name,  and  determinate  extent,  or  by  enumerating  the  acts  in  detail. 
Upon  which  the  punishment  is  inflicted. 

It  is  next  to  be  considered,  whether  the  crime  of  piracy  is  defined 
by  the  law  of  nations  with  reasonable  certainty.  What  the  law  of 
nations  on  this  subject  is,  may  be  ascertained  by  consulting  the 

works  of  jurists,  writing  professedly  on  public  law;  or  by 
[  *  161  ]  the  general  usage  and  practice  of  nations ;  or  by  *  judicial 

decisions  recognizing  and  enforcing  that  law.  There  is 
scarcely  a  writer  on  the  law  of  nations,  who  does  not  allude  to 
piracy  as  a  crime  of  a  settied  and  determinate  natore ;  and  whatever 
may  be  the  diversity  of  definitions,  in  other  respects,  all  writers  con- 
cur in  holding  that  robbery,  or  forcible  depredations  upon  the  sea, 
animo  Jkirandij  is  piracy.  The  same  doctrine  is  held  by  all  the  great 
writers  on  maritime  law,  in  terms  that  admit  of  no  reasonable  doubt^ 
The  common  law,  too,  recognizes  and  punishes  piracy  as  an  ofience, 
not  against  its  own  municipal  code,  but  as  an  offence  against  the 
law  of  nations,  (which  is  part  of  the  common  law,)  as  an  offence 
against  the  universal  law  of  society,  a  pirate  being  deemed  an  enemy 
of  the  human  race.  Indeed,  until  the  statute  of  28th  of  Henry  VIIL, 
c.  15,  piracy  was  punishable  in  England  only  in  the  admiralty,  as  a 
civil  law  offence ;  and  that  statute,  in  changing  the  jurisdiction,  has 
been  universally  admitted  not  to  have  changed  the  nature  of  the 
offence.  Hawk.  P.  C.  c.  37,  s.  2 ;  3  Inst.  112.  Sir  Charles  Hedges, 
in  his  charge  at  the  admiralty  sessions,  in  the  case  of  Rex  v. 
Dawson,  5  State  Trials,  declared,  in  emphatic  terms,  that  "piracy 


1  Santema,  lib.  4,  note  50,  for  instance,  says :  "  Inter  piratam  et  latronem,  non  sit 
alia  differentia,  nisi  qnia  pirata  depredator  est  in  mari  et  potest  dici  fur  et  latro  maris, 
quia  latrocinium  et  furtum  sicut  fit  in  terra,  sic  fit  in  mari."  And  Emerigon,  1  Emerig. 
Assur.  c.  12,  s.  29,  p.  523.  ^  La  piraterie  est  un  brigandage  sur  mer.  Le  Brigandage, 
»ar  t^rre  est  appeU6  yol  ou  rapine."    So  Straocha  "  Piiatae  sunt  latrones  maritimL" 
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is  *only  a  sea  term  for  robbery,  piracy  being  a  robbery  com-  [  *  162  ] 
mitted  within  the  jurisdiction  of  the  admiralty."  Sir  Leo- 
line  Jenkins,  too,  on  a  like  occasion,  declared  that  ^'  a  robbery,  when 
committed  upon  the  sea,  is  what  we  call  piracy ;  ^  and  he  cited  the 
civil  law  writers,  in  proof.  And  it  is  manifest,  from  the  language  of 
Sir  William  Blackstone,  4  BL  Comm.  73,  in  his  comments  on  piracy, 
that  he  considered  the  common-law  definition  as  distinguishable  in 
no  essential  respect  from  that  of  the  law  of  nations.  So  that, 
whether  we  advert  to  writers  on  the  common  law,  or  the  maritime 
law,  or  the  law  of  nations,  we  shall  find  that  they  universally  treat  of 
piracy  as  an  offence  against  the  law  of  nations,  and  that  its  true 
definition,  by  that  law,  is  robbery  upon  the  sea.  And  the  general 
practice  of  aU  nations  in  punishing  all  persons,  whether  natives  or 
foreigners,  who  have  committed  this  offence  against  any  persons 
whatsoever,  with  whom  they  are  in  amity,  is  a  conclusive  proof  that 
the  offence  is  supposed  to  depend,  not  upon  the  particular  provisions 
of  any  municipal  code,  but  upon  the  law  of  nations,  both  for  its 
definition  and  punishment.  We  have,  therefore,  no  hesitation  in 
declaring  that  piracy,  by  the  law  of  nations,  is  robbery  upon  the  sea, 
and  that  it  is  sufficientiy  and  constitutionally  defiined  by  the  5th  sec- 
tion of  the  act  of  1819. 

Another  point  has  been  made  in  this  case,  which  is,  that  the 
special  verdict  does  not  contain  sufficient  facts  upon  which 
the  court  can  pronounce  that  the  *  prisoner  is  guilty  of  [  *  168  ] 
piracy.  We  are  of  a  different  opinion.  The  special  verdict 
finds  that  the  prisoner  is  guilty  of  the  plunder  and  robbery  charged 
in  the  indictment;  and  finds  certain  additional  facts  from  which  it  is 
most  manifest  that  he  and  his  associates  were,  at  the  time  of  com- 
mitting the  offence,  freebooters  upon  the  sea,  not  under  the  acknowl- 
edged authority,  or  deriving  protection  from  the  flag  or  commission 
of  any  government.  If,  under  such  circumstances,  the  offence  be 
not  piracy,  it  is  difficult  to  conceive  any  which  would  more  com- 
pletely fit  the  definition. 

It  is  to  be  certified  to  the  circuit  court,  that  upon  the  facts  stated, 
the  case  is  piracy,  as  defined  by  the  law  of  nations,  so  as  to  be 
punishable  under  the  act  of  congress  of  the  3d  of  March,  1819. 

*  Livingston,  J.,  dissented.  In  a  case  affecting  life,  no  [  *  164  ] 
apology  can  be  necessary  for  expressing  *  my  dissent  from  [  *  165  ] 
the  opinion  which  has  just  been  delivered. 

*  The  only  question  of  any  importance  in  this  case  is  [  *  166  ] 
whether  the  act  of  the  3d  of  March,  1819,  be  a  *  consti-  [  *  167  ] 
tutional  exercise  of  the  power  delegated  to  congress  of 
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*  168  1  '^  defining  and  punishing  piracies  ?  "     *  The  act  declaies, 
that  any  person  who  shall  commit  on  the  high  seas  tiie 

'  169  1  dime  of  piracy,  as  defined  by  the  *law  of  nations,  shall  be 
punished  with   death.     The  special  power  here  given  to 

*  170  1  define  piracy,  can  be  *  attributed  to  no  other  cause,  than  to 
the  uncertainty  which  it  was  known  existed  on  this  subject 

*  171  1  in  the  *  laws  of  nations,  and  which  it  must  have  been  the 
intention  of  the  firamers  of  the  constitution  to  remove,  by 

*  conferring  on  the  national  legislature  the  power  whicli  has 
been  mentioned  It  was  well  known  to  •the  members  of 
the  federal  convention,  that  in  treatises  on  the  law  of 
nations,  or  in  some  of  them,  at  *  least,  definitions  of  piracy 
might  be  found ;  but  it  must  have  been  as  well  known  to 
them  that  there  *  was  not  such  a  coincidence  on  this  sub- 
ject, as  to  render  a  reference  to  that  code  a  desirable  or  safe 
mode  *of  proceeding,  in  a  criminal  and  especially  in  a 
capital  case.    If  it  had  been  intended  to  adopt  the  definition 

*  or  definitions  of  this  crime,  so  far  as  they  were  to  be  col- 
lected from  the  different  commentators  on  •this  code,  with 
all  the  uncertainty  and  difficulty  attending  a  research  for 
that  purpose,  it  might  as  well  •  at  once  have  been  adopted 
as  a  standard,  by  the  constitution  itself.  The  object,  there- 
fore, of  referring  •  its  definition  to  congress  was,  and  could 
have  been  no  other  than,  to  enable  that  body  to  select  from 

sources  it  might  think  proper,  and  then  to  declare,  and  with  reason- 
able precision  to  define,  what  act  or  acts  should  constitute 
[  *  181  ]  this  crime ;  and  having  done  •  so,  to  annex  to  it  such  punish- 
ment as  might  be  thought  proper.  Such  a  mode  of  proceed- 
ing would  be  consonant  with  the  universsd  practice  in  this  country, 
and  with  those  feelings  of  humanity  which  are  ever  opposed  to  the 
putting  in  jeopardy  the  life  of  a  fellow-being,  unless  for  the  contra- 
vention of  a  rule  which  has  been  previously  prescribed,  and  in  lan- 
guage so  plain  and  explicit  as  not  to  be  misunderstood  by  any  one. 
Can  this  be  the  case,  or  can  a  crime  be  said  to  be  defined,  even  to  a 
common  intent,  when  those  who  are  desirous  of  information  on  the 
subject  are  referred  to  a  code,  without  knowing  with  any  certainty 
where  it  is  to  be  found,  and  from  which  even  those  to  whom  it  may 
be  accessible,  can  with  difficulty  decide,  in  many  cases,  whether  a 
particular  act  be  piracy  or  not  ?  Although  it  cannot  be  denied  that 
some  writers  on  the  law  of  nations  do  declare  what  acts  are  deemed 
piratical,  yet  it  is  certain  that  they  do  not  all  agree ;  and  if  they  did, 
it  would  seem  unreasonable  to  impose  upon  that  class  of  men,  who 
are  the  most  liable  to  commit  offences  of  this  description,  the  task  of 
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looking  beyond  the  written  law  of  their  own  country  for  a  definition 
of  them.     If  in  criminal  cases  every  thing  is  sufficiently  certain,  which 
by  reference  may  be  rendered  so,  which  was  an  argument  used  at 
bar,  it  is  not  perceived  why  a  reference  to  the  laws  of  China,  or  to 
any  other  foreign  code,  would  not  have  answered  the  purpose  quite 
as  well  as  the  one  which  has  been  resorted  to.    It  is  not  certain,  that, 
on  examination,  the  crime  would  not  be  found  to  be  more  accurately 
defined  in  the  code  thus  referred  to,  than  in  any  writer  on 
the  *  law  of  nations ;  but  the  objection  to  the  reference  in  [  *  182  ] 
both  cases  is  the  same :  that  it  is  the  duty  of  congress  to 
ihcoTporate  into  their  own  statutes  a  definition  in  terms,  and  not  to 
refer  the  citizens  of  the  United  States  for  rules  of  conduct  to  the 
statutes  or  laws  of  any  foreign  country,  with  which  it  is  not  to  be 
prestuned  that  they  are  acquainted.    Nor  does  it  make  any  difference 
in  this  case,  that  the  law  of  nations  forms  part  of  the  law  of  every 
civilized  country.     This  may  be  the  case  to  a  certain  extent ;  but  as 
to  criminal  cases,  and  as  to  the  offence  of  piracy  in  particular,  the 
law  of  nations  could  not  be  supposed  of  itself  to  form  a  rule  of  action, 
and  therefore,  a  reference  to  it,  in  this  instance,  must  be  regarded  in 
the  same  light,  as  a  reference  to  any  other  foreign  code.    But  it  is 
said,  that  murder  and  robbery  have  been  declared  to  be  punishable 
by  the  laws  of  the  United  States,  without  any  definition  of  what  act 
or  acts^  shall  constitute  either  of  these  offences.     This  may  be;  but 
both  murder  and  robbery,  with   arson,  burglary,  and  some  other 
crimes,  are  defined  by  writers  on  the  common  law,  which  is  part  of 
the  law  of  every  State  in  the  Union,  of  which,  for  the  most  obvious 
reasons,  no  one  is  allowed  to  allege  his  ignorance  in  excuse  for  any 
crime  he  may  commit     Nor  is  there  any  hardship  in  this,  for  the 
great  body  of  the   community  have  it  in  their  power  to  become 
acquainted  with  the  criminal  code  under  which  they  live ;  not  so 
when  acts  which  constitute  a  crime  are  to  be  collected  from  a  variety 
of  writers,  either  in  different  languages,  or  under  the  disadvantage  of 
translations,  and  from  a  code  with  whose  provisions  even 
professional  •men  are  not  always  acquainted.     By  the  [•183] 
same  clause  of  the  constitution,  congress  have  power  to 
punish  offences  against  the  law  of  nations,  and  yet  it  would  hardly 
be  deemed  a  fair  and  legitimate  execution  of  this  authority,  to 
declare  that  all  offences  against  the  law  of  nations,  without  defining 
any  one  of  them,  should  be  punished  with  death.     Such  mode  of 
legislation  is  but  badly  calculated  to  frunish  that  precise  and  accurate 
information,  in  criminal  cases,  which  it  is  the  duty  and  ought  to  be 
the  object  of  every  legislature  to  impart 

Upon  the  whole,  my  opinion  is,  that  there  is  not  to  be  found  in  the 
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act  that  definition  of  piracy  which  the  constitntion  requires,  and  that, 
therefore,  judgment  on  the  special  verdict  onght  to  be  rendered  for 
the  prisoner. 

Cbrtificate.  This  cause  came  on  to  be  heard  on  the  transcript 
of  the  record  of  the  circuit  court  of  the  United  States  for  the  district 
of  Virginia,  and  on  the  question  on  which  the  judges  of  that  court 
were  divided  in  opinion,  and  was  argued  by  counsel.  On  considera- 
tion whereof,  this  court  is  of  opinion,  that  the  offence  charged  in  the 
indictment  in  this  case,  and  found  by  the  jury  to  have  been  com- 
mitted by  the  prisoner,  amounts  to  the  crime  of  piracy,  as  defined  by 
the  law  of  nations,  so  as  to  be  punishable  under  the  act  of  congress, 
entitled,  "  An  act  to  protect  the  commerce  of  the  United  States,  and 
punish  the  crime  of  piracy."  All  which  is  ordered  to  be  certified  to 
the  circuit  court  for  the  district  of  Virginia. 

6  W.  184;  9  EL  571. 


^   4//f     The   United   States  v.  Fuhlong,  alias  Hobson.     The  United 
yy.  States  v.  The  Same.     The  United  States  v.  The  Sane.     The 

United  States  v.  The  Same.     The  United  States  v.  Griffem 
and  Brailsford.   The  United  States  v.  Bowers  and  Mathews. 


^         '^         The  United  States  v.  The  Same. 

6  W.  184. 

The  8th  section  of  the  act  of  the  30th  of  April,  1790,  (1  Stats,  at  Lai^e,  113,)  for  the  panish- 
ment  of  certain  crimes  against  the  United  States,  is  not  repealed  hj  the  act  of  the  3d 
March,  1819,  (3  Stats.  atLaige,  513.) 

In  an  indictment  for  a  piratical  murder,  (nnder  the  act  of  the  30th  of  April,  1790,  s.  8 J  it  is 
not  necessary  that  it  should  allege  the  prisoner  to  be  a  citizen  of  the  United  States,  nor  that 
the  crime  was  committed  on  board  a  vessel  belonging  to  citizens  of  the  United  States ;  bat 
it  is  sufficient  to  charge  it  as  committed  from  on  board  such  a  vessel,  by  a  mariner  sailing 
on  board  such  a  yessel. 

A  citizen  of  the  United  States,  fitting  out  a  vessel  in  a  port  of  the  United  States,  in  order  to 
cruise  against  a  power  in  amity  with  the  United  States,  is  not  protected,  by  a  commission 
from  a  belligerent,  firom  punishment  for  any  ofienoe  committed  against  vessels  of  the 
United  States. 

It  is  competent,  in  an  indictment  for  piracy,  for  the  jury  to  find,  that  a  vessel  within  a  marine 
league  of  the  shore,  at  anchor,  in  on  open  roadstead,  where  vessels  only  ride  under  shelter 
of  the  land,  at  a  season  when  the  course  of  the  winds  is  invariable,  is  upon  the  high  seas. 

The  words  "out  of  the  jurisdiction  of  any  particular  state,"  in  the  act  of  the  30th  April, 
1790,  8. 8,  must  be  construed  to  mean  out  of  the  jurisdiction  of  any  particular  state  of  the 
Union. 

The  act  of  the  3d  of  March,  1819,  s.  5,  furnishes  a  sufficient  definition  of  piracy ;  and  it  is 

'  defined  to  be  robbery  on  the  seas. 
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#  A  Tessel  loses  her  national  character  by  assuming  a  piratical  character;  and  a  [  *  185  ] 
piracy  committed  by  a  foreigner,  from  on  board  snch  a  vessel,  npon  any  other 
Tessel  whatever,  is  punishable  under  the  8th  section  of  the  act  of  the  30th  of  April,  1790. 

On  an  indictment  for  piracy,  the  jnry  may  find  the  national  character  of  a  vessel  upon 
such  evidence  as  will  satisfy  their  minds,  without  the  certificate  of  registry,  or  other  docu- 
mentary evidence,  being  produced,  and  without  proof  of  their  having  been  on  board. 

The  8th  section  of  the  act  of  1790,  extends  to  piracy  by  a  crew  of  a  foreign  vessel,  on  a  vessel 
exclusively  owned  by  foreigners. 

On  an  indictment  for  piracy,  the  national  character  of  a  merchant  vessel  of  the  United 
States  may  be  proved  without  evidence  of  her  certificate  of  registry. 

Each  count  in  an  indictment  is  a  substantive  charge ;  and  if  the  finding  of  the  jury  conform 
to  a.ny  one  of  the  counts,  which  in  itself  will  support  the  verdict,  it  is  sufficient,  and  judg- 
ment may  be  given  thereon. 

These  were  several  indictments  in  the  circuit  courts  of  the  United 
States  for  Greorgia  and  South  Carolina.  The  following  are  the  cases 
as  stated  for  the  decision  of  this  court :  — 

The  United  States  v.  John  Furlong,  alias  Hobson. 

The  prisoner  was  indicted  before  the  circuit  court  of  Georgia,  for 
the  piratical  murder  of  Thomas  Sunley,  on  the  act  of  congress  of  the 
30th  April,  1790,  c.  36.  Verdict,  guilty.  The  offence  was  committed 
on  a  vessel  and  crew,  all  English.  The  person  murdered  was  an 
Bnglish  subject  The  piratical  vessel  was  a  vessel  of  the  United 
States,  and  run  away  with  by  the  captain  and  crew.  The  prisoner 
is  an  Irishman,  and  a  subject  of  the  king  of  Great  Britain.  It  was 
moved  by  the  prisoner's  counsel,  that  the  judgment  be  arrested  on 
the  following  grounds,  namely:  — 

*  1.  Because  the  indictment  does  not  charge  the  prisoner  [  *  186  ] 
as  a  citizen  of  the  United  States. 

2.  Because  the  indictment  does  not  charge  the  act  as  committed 
on  board  of  an  American  vessel,  but  cheurges  it  as  committed  on 
board  of  a  foreign  vessel,  or  vessel  of  owners  unknown. 

3.  Because  the  8th  section  of  the  act  of  30th  April,  1790,  c.  36,  is 
virtually  repealed  by  the  act  of  3d  March,  1819,  c  76,  to  protect  the 
commerce  of  the  United  States,  and  punish  the  crime  of  piracy. 

Upon  which  grounds,  the  judges  being  divided  in  opinion,  at  the 
request  of  the  counsel  for  the  prisoner,  it  was  ordered  that  the  indict- 
ment and  proceedings  thereon,  together  with  the  grounds  of  the 
defendant's  motion  in  arrest  of  judgment,  be  transcribed  by  the  clerk 
of  the  circuit  court,  and  certified  by  him,  under  the  seal  of  the  court, 
and  sent  to  this  court,  for  their  decision. 

The  United  States  v.  John  Furlong,  alias  Hobson. 

This  was  another  indictment  against  the  same  prisoner,  before  the 

51* 
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same  court,  on  the  act  of  congress  of  the  30th  of  April,  1790,  c.  36, 
for  the  piratical  murder  of  David  May.  Verdict,  guilty.  The  same 
statement  appears  in  the  record,  as  in  the  case  of  the  indictment  of 
Furlong,  for  the  murder  of  Thomas  Sunley. 

5  W.  412. 

[  •  187  ]  The  United  States  v.  John  Furlong,  alms  Hobson. 

This  was  another  indictment  against  the  same  prisoner,  before  the 
same  court,  on  the  act  of  the  3d  of  March,  1819,  c.  76,  for  the 
piratical  seizure  of  an  unknown  vessel.  Verdict,  guilty.  The  offence 
was  committed  on  a  foreign  vessel,  by  a  foreigner,  from  a  vessel  of 
the  United  States,  which  had  been  run  away  with  by  the  captain  and 
crew.  It  was  moved  by  the  prisoner's  counsel  that  the  judgment  be 
arrested  on  the  ground  that  as  the  constitution  of  the  United  States 
gives  the  power  to  congress  to  define  and  punish  the  crime  of  piracy, 
it  is  necessary  that  congress  define  before  it  can  punish,  and  that  a 
reference  to  the  law  of  nations  is  not  such  a  definition  as  the  consti- 
tution requires.  Upon  which  ground,  the  judges  being  divided  in 
opinion,  upon  request  of  counsel  for  prisoner,  it  was  ordered  that 
the  indictment  and  proceedings  thereon,  together  with  the  ground  of 
the  defendant's  motion  in  arrest  of  judgment,  be  transcribed  by  the 
clerk  of  the  circuit  court,  and  certified  by  him,  under  the  seal  of  the 
court,  and  sent  to  this  court  for  their  decision. 

The  United  States  t;.  John  Furlong,  ali€U  Hobson. 

This  was  another  indictment  against  the  same  prisoner, 
[  •188  ]  before  the  same  court,  on  the  act  of  the  30th  *of  April, 
1790,  c.  36,  for  a  piratical  robbery,  committed  on  an  Ameri- 
can ship.  Verdict,  guilty.  The  offence  was  committed  on  a  vessel 
of  the  United  States,  from  a  vessel  of  the  United  States,  which  had 
been  run  away  with  by  the  captain  and  crew.  The  prisoner  is  an 
English  subject  It  was  moved  by  the  prisoner's  counsel  that  the 
judgment  be  arrested,  on  the  ground  that  the  8th  section  of  the  act 
of  30th  of  April,  1790,  c.  36,  on  which  the  indictment  is  founded,  is 
virtually  repealed  by  the  act  of  the  3d  of  March,  1819,  c.  76,  entitled, 
"An  act  to  protect  the  commerce  of  the  United  States,  and '  punish 
the  crime  of  piracy."  Upon  which  ground  the  judges  being  divided 
in  opinion,  upon  the  request  of  the  counsel  for  the  prisoner,  it  was 
ordered  that  the  indictment  and  proceedings  thereon,  together  with 
the  grounds  of  the  defendant's  motion  in  arrest  of  judgment,  be 
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transcribed  by  the  clerk  of  the  circuit  court,  and  certified  by  him, 
under  the  seal  of  the  court,  and  sent  to  this  court  for  their  decision. 

The  United  States  v.  Benjamin  Brailsford  and  James  Griffin. 

The  prisoners  were  indicted  before  the  circuit  court  of  South  Car- 
olina, for  piracy  on  an  American  ship,  under  the  act  of  congress  of 
the  30th  of  April,  1790,  c.  36.  The  court  divided  on  the  following 
questions :  — 

1.  Whether  an  American  citizen,  fitting  out  a  vessel  in  an  Ameri- 
can port,  really  to  cruise  against  a  power  at  peace  with  the  United 
States,  is  protected  by  a  commission  firom  a  belligerent,  from 
punishment  •for  any  offence  committed  by  him  against  [•189] 
vessels  of  the  United  States. 

2.  Whether  it  is  competent  for  a  jury  to  fijid  that  a  vessel  within 
a  marine  league  of  the  shore,  at  anchor  in  an  open  roadstead,  where 
vessels  only  ride  under  shelter  of  the  land  at  a  season  when  the 
course  of  the  winds  is  invariable,  is  upon  the  high  seas. 

3.  Whether  the  words,  out  of  the  jurisdiction  of  any  particular 
State,  in  the  8th  section  of  the  act  of  congress  of  the  30th  of  April, 
1790,  c*  36,  entitled,  an  act  for  the  punishment  of  certain  crimes 
against  the  United  States,  must  be  construed  to  mean,  out  of  the 
jurisdiction  of  any  particular  State  of  the  United  States. 

4.  Whether  the  said  8th  section  of  the  said  act  is  virtually  repealed 
by  the  5th  section  of  the  act  of  congress  of  March  3, 1819,  c.  76. 

6.  Whether  the  said  5th  section  of  the  said  act  of  March  3,  1819, 
c  76,  furnishes  any  and  what  definition  of  the  crime  of  piracy. 

The  United  States  v.  David  Bowers  and  Henry  Mathews. 

The  prisoners  were  indicted,  before  the  circuit  court  of  Greorgia, 
under  the  act  of  30th  of  April,  1790,  c  36,  for  a  piratical  robbery 
committed  on  an  American  ship.  Verdict,  guilty.  The  prisoners 
were  part  of  the  crew  of  The  Louisa,  privateer,  who  rose  upon  their 
officers,  in  October,  1818,  and  putting  them  out  of  the  ship,  proceeded 
on  a  piratical  cruise.  The  Louisa  was  commissioned  by 
the  republic  of  *  Buenos  Ayres,  and  commanded  by  Captain  [  •lOO  ] 
Almeida*  There  is  no  proof  of  her  being  American  owned. 
The  prisoners  are  American  citizens,  and  the  piracy  for  which  they 
are  convicted  was  committed  on  the  ship  Asia,  bearing  the  American 
flag.  The  captain  asserted  himself  and  vessel  to  be  American ;  and 
on  her  stem  was  painted  "  New  York."  The  ship  Asia,  at  the-,time 
of  the  robbery,  was  at  anchor  in  an  open  roadstead,  at  the  Island  of 
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Bonavista.    The  register  of  the  ship  Afiia  was  not  produced  in  evi« 
dence.    Verdict,  guilty. 

The  prisoner's  counsel  moved  that  the  judgment  be  arrestedi  on  the 
following  grounds,  namely :  — 

1.  That  it  is  not  competent  to  prove  the  national  character  of  an 
American  vessel,  without  evidence  of  her  register. 

2.  It  is  not  competent  for  the  jury  to  find  that  the  piracy  was 
committed  on  the  high  seas,  when  the  evidence  ascertained  The  Asia, 
at  the  time  she  was  boarded,  to  have  been  at  anchor  in  an  open 
roadstead,  at  the  Island  of  Bonavista. 

3.  That  the  prisoners  are  not  punishable  under  the  8th  section  of 
the  act  of  30th  of  April,  1790,  c  36,  entitled,  ^<  An  act  for  the  punish- 
ment of  certain  crimes  against  the  United  States ; ''  the  same  having 
been  virtually  repealed  by  the  act  of  1819,  c.  76,  to  protect  the  com- 
merce of  the  United  States,  and  to  punish  the  crime  of  piracy. 

4.  That  there  are  two  counts  in  the  indictment,  the  first  charging 
the  offence  to  have  been  committed  on  the  high  seas,  out  of  the 

jurisdiction  of  any  particular  State ;  the  second,  charging 
[  *  191  ]  the  offence  to  *  have  been  committed  in  a  certain  haven, 

near  the  Island  of  Bonavista,  out  of  the  jurisdiction  of  any 
particular  State,  and  that  it  is  not  competent  for  a  jury  to  find  a 
general  verdict  of  guilty  on  both  counts. 

Upon  which  grounds,  the  judges  being  divided  in  opinion,  it  was 
ordered  that  the  indictment  and  proceedings  thereon,  together  with 
the  grounds  of  the  motion  in  arrest  of  judgment,  be  transcribed  by 
the  derk  of  the  circuit  court,  and  certified  by  him,  under  the  seal  of 
the  court,  and  sent  to  this  court  for  their  decision. 

The  United  States  v.  David  Bowers  and  Henry  Mathews. 

The  prisoners  were  indicted  before  the  circuit  court  of  Greorgia, 
under  the  act  of  the  30th  of  April,  1790,  c  36,  for  a  piratical  robbery 
committed  on  a  ship,  the  property  of  British  subjects,  and  called  The 
Sir  Thomas  Hardy,  upon  the  high  seas.  The  prisoners  were  citizens 
of  the  United  States,  and  part  of  the  crew  of  The  Louisa,  privateer, 
mentioned  in  the  preceding  case.  The  prisoners  were  found  guilty, 
and  their  counsel  moved  that  the  judgment  be  airested  upon  the  fol- 
lowing grounds,  namely :  — 

1.  That  the  act  of  the  30th  of  April,  1790,  c.  36,  8th  section,  does 
not  extend  to  piracy  committed  by  the  crew  of  a  foreign  vessel,  on 
a  vessel  exclusively  owned  by  persons  not  citizens  of  the  United 

States* 
[  •  192  ]      2.  That  the  8th  section  of  the  act  of  the  30th  •  of  April, 
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1790,  c  36,  entitled,  '^  An  act  for  the  punishment  of  certain  crimes 
against  the  United  States,"  has  been  virtually  repealed  by  the  act  of 
the  3d  of  March,  1819,  c,  76,  entitled,  "An  act  to  protect  the  com« 
merce  of  the  United  States,  and  to  punish  the  crime  of  piracy." 

Upon  which  grounds,  the  judges  being  divided  in  opinion,  it  was 
ordered  that  the  indictment  and  proceedings  thereon,  together  with 
the  grounds  of  the  motion  in  arrest  of  judgment,  be  transcribed  by 
the  clerk  of  the  circuit  court,  and  certified  by  him,  under  the  seal  of 
the  court,  and  sent  to  this  court  for  their  decision. 

These  causes  were  argued  by 

The  Attomep' General,  for  the  United  States. 
/  Webster  and  Winder j  for  the  prisoners. 

Johnson,  J.,  delivered  the  opinion  of  the  court 

A  variety  of  questions  have  been  referred  to  this  court,  in  these 
cases ;  and  in  the  decisions  to  be  certified  to  the  circuit  court,  it  will 
be  necessary  to  notice  each  question  in  every  case ;  but  in  the  opinion 
now  to  be  expressed,  the  whole  may  be  considered  in  connection,  as 
they  all  depend  upon  the  construction  of  the  same  laws. 

In  the  two  cases  of  Smith  and  Klintock,^  it  has  been  already  ad- 
judged, that  the  8th  section  of  the  act  of  1790,  was  not  repealed  by 
the  6th  section  of  that  of  1819,  and  that  the  decision  in  Palmer's 
case  does  not  apply  to  the  case  of  a  crew,  whose  conduct 
*is  such  as  to  set  at  naught  the  idea  of  thus  acting  under  [  *  193  ] 
allegiance  to  any  acknowledged  power.  Prom  which  it 
follows  that,  when  embarked  on  a  piratical  cruise,  every  individual 
becomes  equally  punishable  under  the  law  of  1790,  whatever  may 
be  his  national  character,  or  whatever  may  have  been  that  of  the 
vessel  in  which  he  sailed,  or  of  the  vessel  attacked. 

This  decision  furnishes  an  answer  to  all  those  questions  made  in 
the  above  cases,  which  are  founded  on  distinctions  in  the  national 
character  of  the  prisoner,  or  in  that  of  the  vessels,  in  relation  to  the 
piracies  committed  by  the  crew  of  The  Louisa.  The  moment  that 
ship  was  taken  firom  her  officers,  and  proceeded  on  a  piratical  cruise, 
the  crew  lost  all  claim  to  national  character,  and  whether  citizens  or 
foreigners,  became  equally  punishable  under  the  act  of  1790.  It  also 
furnishes  an  answer  to  all  the  exceptions  taken  in  the  case  of  piracy 
charged  against  Furlong.  For  whatever  the  court  might  have  thought 
of  the  efiect  of  the  act  of  1819,  he  would  have  been  still  punishable 

1  Ante,  144,  158. 
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under  the  act  of  1790.  The  indictment  against  him  is  general,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  it  mat-^ 
ters  not  that  his  offence  was  committed  subsequent  to  passing  the  act 
of  1819,  since  the  other  act  still  remains  in  force,  and  reaches  his  case. 
It  would  seem  to  be  unnecessary  to  go  further  in  the  cases  against 
Furlong,  as  this  conclusion  decides  his  fate ;  but  this  court  cannot 
foresee  how  far  it  may  be  necessary  to  the  administration  of  justice, 
against  accessories  or  otherwise,  that  the  question  in  the  cases  of 

murder  should  also  be  decided. 
[  •  194  ]  •  The  question,  whether  murder  conunitted  at  sea  on 
board  a  foreign  vessel  be  punishable  by  the  laws  of  the 
United  States,  if  committed  by  a  foreigner  upon  a  foreigner,  is  one 
which  involves  a  variety  of  considerations,  and  which,  in  the  two 
cases  before  us,  is  presented  under  an  obvious  distinction ;  on  the 
one  indictment  it  appears  as  having  been  committed  simply  on  board 
The  Anne,  of  Scarborough,  a  foreign  vessel,  by  a  foreigner  upon  a 
foreigner ;  on  the  other,  as  committed  on  board  The  Anne,  of  Scar- 
borough, from  an  American  vessel,  by  a  mariner  of  the  American 
vessel.  It  is  obvious  that  neither  case  comes  within  the  express  words 
of  the  decision  in  Palmer's  c€U9e«  And  with  regard  to  the  case  in 
which  the  American  vessel  is  brought  in  view,  there  can  exist  but 
one  difficulty. 

No  difference  can  be  supposed  to  exist  between  the  case  of  a  mur- 
der committed  on  the  seeis  by  means  of  a  gun  discharged  from  a 
vessel,  and  by  means  of  a  boat's  crew  dispatched  for  that  purpose,  as 
was  actually  the  case  here.  And  as  to  the  right  of  the  United  States 
to  punish  all  offences  committed  on  or  from  on  board  their  own 
vessels,  it  cannot  be  doubted ;  nor  has  it  been  doubted  that  the  act 
of  1790  extends  to  such  offences  when  committed  on  the  seas.  But 
we  have  decided  that  in  becoming  a  pirate,  The  Mary,  of  Mobile, 
from  which  the  prisoner  committed  this  offence,  lost  her  national 
character.     Could  she,  then,  be  denominated  an  American  vessel  ? 

We  are  of  opinion  that  the  question  is  immaterial ;  for, 
[  *  195  ]  whether  as  an  American  or  a  pirate  ship,  the  *  offence  com- 
mitted from  her  was  equally  punishable,  and  the  words  of 
the  act  extend  to  her  in  both  characters.  But  if  it  were  necessary  to 
decide  the  question,  we  should  find  no  difficulty  in  maintaining  that 
no  man  shall,  by  crime,  put  off  an  incident  to  his  situation  which 
subjects  him  to  punishment.  A  claim  to  protection  may  be  forfeited 
by  the  loss  of  national  character,  where  no  rights. are  acquired,  or 
immunity  produced  by  that  cause.  The  other  case  presents  a  ques- 
tion of  more  difficulty.  It  includes  the  case  of  a  murder  committed 
V>y  one  of  a  crew  upon  another,  on  board  a  foreign  vessel  on  the  high 
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seas.     The  prisoner  is  a  British  subject,  the  deceased  was  the  same, 
and  the  ship  also  British. 

This,  though  not  in  all  its  circumstances  the  same,  is,  in  principle, 
precisely  that  of  the  United  States  v.  Palmer.  The  only  difference 
is,  that  the  case  of  Palmer  supposes  the  prisoner  and  the  deceased 
to  belong  to  different  vessels,  and  the  certificate  of  the  court  would 
seem  to  cover  the  case  of  an  American  as  well  as  a  foreigner,  who 
commits  an  offence  on  board  a  foreign  vesseL 

So  far  as  relates  to  the  point  now  under  consideration,  I  have  no 
objection  to  accede  to  the  decision  in  the  case  of  Palmer.  I  did  not 
unite  in  the  opinion  of  the  court  in  that  case,  on  this  point,  because  / 
I  thought  it  was  carried  too  far  in  being  extended  to  piracy  as  well 
as  murder,  and  to  American  citizens  as  well  as  foreigners.  To  me 
it  appears,  that  the  only  fair  deduction  from  the  obvious  want  of 
precision,  in  language  and  in  thought,  discoverable  in  the 
act  of  1790,  and  insisted  on  in'the  case  of  Palmer,  is,  •that  [  *  196  ] 
in  construing  it  we  should  test  each  case  by  a  reference  to 
the  punishing  powers  of  the  body  that  enacted  it.  The  reasonable 
presumption  is,  that  the  legislature  intended  to  legislate  only  on 
cases  within  the  scope  of  that  power;  and  general  words  made  use 
of  in  that  law,  ought  not,  in  my  opinion,  to  be  restricted  so  as  to 
exclude  any  cases  within  their  natural  meaning.  As  far  as  those 
powers  extended,  it  is  reasonable  to  conclude  that  congress  intended 
to  legislate,  unless  their  express  language  shall  preclude  that  con- 
clusion. 

It  is  true,  that  the  8th  section  declares  murder  as  well  as  robbery 
to  be  piracy ;  but,  in  my  view,  if  any  thing  is  to  be  inferred  from  this 
association,  it  is  only  that  they  meant  to  assert  the  right  of  punishing 
murder  to  the  same  extent  that  they  possessed  the  right  of  punishing 
piracy;  which  would  be  carrying  the  construction  beyond  what  I 
contend  for.  The  contrary  conclusion,  namely,  that  they  meant  to 
limit  the  cases  of  piracy  made  punishable  under  that  act,  to  the  cases 
in  which  they  might,  upon  principle,  punish  murder,  is  rebutted  by 
the  gener€dity  of  the  terms  used ;  and  it  would  seem  that,  with  this 
object  in  view,  they  ought  to  have  taken  the  contrary  course,  and 
declared  piracy  to  be  murder. 

It  is  obvious  that  the  penman  who  drafted  the  section  under  con- 
sideration, acted  from  an  indistinct  view  of  the  divisions  of  his 
subject  He  has  blended  all  crimes  punishable  under  the  admiralty 
jurisdiction,  in  the  general  term  of  piracy.  But  there  exist  well-known 
distinctions  between  the  crimes  of  piracy  and  murder,  both 
as  to  constituents  and  *  incidents.  Robbery  on  the  seas  is  [  *  197  ] 
considered  as  an  offence  within  the  criminal  jurisdiction  of 
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all  nations.  It  ia  against  all,  and  punished  by  all;  and  there  can  be 
no  doubt  that  the  plea  of  autre  fois  acquit  would  be  good  in  any 
civilized  State,  though  resting  on  a  prosecution  instituted  in  tiie 
courts  of  any  other  civilized  State.  Not  so  with  tiie  crime  of  murder. 
It  is  an  offence  too  abhorrent  to  the  feelings  of  man,  to  have  made  it 
necessary  that  it  also  should  have  been  brought  within  this  universal 
jurisdiction.  And  hence,  punishing  it  when  committed  within  the 
jurisdiction,  or,  (what  is  the  same  thing,)  in  the  vessel  of  another 
nation,  has  not  been  acknowledged  as  a  right,  much  less  an  obliga- 
tion. It  is  punishable  under  the  laws  of  each  State,  and  I  am 
inclined  to  think  that  an  acquittal  in  this  case  would  not  have  been 
a  good  plea  in  a  court  of  Great  Britain.  Testing  my  constructiou 
of  this  section,  therefore,  by  the  rule  that  X  have  assumed,  I  am  led 
to  the  conclusion,  that  it  does  not  extend  the  punishment  for  murder 
to  the  case  of  that  offence  committed  by  a  foreigner,  upon  a  foieignef , 
in  a  foreign  ship.  But  otherwise  as*  to  piracy,  for  that  is  a  crime 
within  the  acknowledged  reach  of  the  punishing  power  of  congress. 

/  As  to  our  own  citizens,  I  see  no  reason  why  they  should  be  exempted 
from  the  operation  of  the  laws  of  the  country,  even  though  in  foreign, 
service.  Their  subjection  to  those  laws  follows  them  everywhere ; 
in  our  own  courts  they  are  secured  by  the  constitution  from  being 
twice  put  in  jeopardy  of  life  or  member,  and  if  they  are 
[  *  198  ]  also  made  amenable  to  the  *laws  of  another  State,  it  is  the 
result  of  their  own  act  in  subjecting  themselves  to  those 
laws. 

Nor  is  it  any  objection  to  this  opinion,  that  the  law  declares  mur- 
der to  be  piracy.  These  are  things  so  essentially  different  in  their 
nature,  that  not  even  the  omnipotence  of  legislative  power  can  con- 
found or  identify  them.  Had  congress,  in  this  instance,  declared 
piracy  to  be  murder,  the  absurdity  would  have  been  felt  and  acknowl- 
edged; yet,  with  a  view  to  the  exercise  of  jurisdiction,  it  would  have 
been  more  defensible  than  the  reverse,  fur,  in  one  case  it  would 
restrict  the  acknowledged  scope  of  its  legitimate  powers,  in  the  other 
extend  it.  If,  by  calling  murder  piracy,  it  might  assert  a  jurisdiction 
over  that  offence  committed  by  a  foreigner  in  a  foreign  vessel,  what 
offence  might  not  be  brought  within  their  power  by  the  same  device  ? 
The  most  offensive  interference  with  the  governments  of  other  nations 
might  be  defended  on  the  precedent.  Upon  the  whole,  I  am  satis- 
fied that  congress  neither  intended  to  punish  murder  in  cases  with 
which  they  had  no  right  to  interfere,  nor  leave  unpunished  the  crime 

J  of  piracy  in  any  cases  in  which  they  might  punish  it;  and  this  view 
of  the  subject  appears  to  me  to  furnish  the  only  sufficient  key  to  the 
construction  of  the  8th  section  of  the  act  of  1790. 
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As  to  piracy,  since  the  decbion  that  a  vessel,  by  assuming  a 
piratical  character,  is  no  longer  included  in  the  description  of  a 
foreign  vessel,  no  case  of  difficulty  can  occur,  unless  the  piracy  be 
committed  by  the  crew  of  a  foreign  vessel  upon  their  own 
vessel,  or  by  persons  issuing  immediately  from  shore.    •  K  [  *  199  J 
such  cases  occur  under  the  act  of  1790,  I  shall  respectfully 
solicit  a  revision  of  Palmer's  case,  if  it  be  considered  as  including  .y 
those  cases ;  and  shall  do  the  same  in  the  case  of  murder  committed 
by  an  American  in  a  foreign  ship,  if  it  ever  occur ;  under  the  belief 
that  it  never  could  have  been  the  intention  of  congress  that  such  an 
offender  should  find  this  country  a  secure  asylum  to  him. 

There  are  a  few  minor  points  presented  in  these  cases,  which  it  is 
necessary  to  notice. 

It  was  moved,  in  favor  of  the  prisoners,  that  the  only  legal  testi- 
mony of  the  character  of  the  ships  plundered,  must  have  relation  to 
their  register,  or  rather  to  the  documentary  papers  which  establish 
their  national  character.  But  this,  we  think,  wholly  indefensible.  It 
is  obvious  that  such  testimony  might  be  suppressed  in  various  ways 
by  the  aggressors.  Nor  is  it  at  all  decisive  of  the  real  ownership  of 
a  vessel.  Our  laws  recognise  the  possibility  of  the  register's  existing 
in  the  name  of  one,  whilst  the  property  is  really  in  another  person. 
The  laws  that  require  such  documents  to  be  on  board  a  vessel,  have 
relation  to  financial,  commercial,  or  international  objects,  but  are  not 
decisive  or  necessary  in  a  prosecution  for  this  offence.  Property  or 
character  is  a  matter  in  pais j  and  so  to  be  established.  However,  it 
is  unnecessary  to  examine  the  question  further,  as  we  have  decided 
that  the  national  character  of  the  vessels  plundered  was,  in  these 
cases,  wholly  immaterial  to  the  crime. 

It  was  also  moved,  in  two  of  the  cases  of  piracy,  that  as 
the   offences   charged  were   committed  on  vessels  *  then  [  *  200  ] 
lying  at  anchor  near  the  shore  of  the  islands  of  Mayo  and 
Bonavista,  in  a  road,  and  within  a  marine  league  of  the  shore,  the 
prisoners  could  not  be  convicted :  — 

1.  Because  the  words,  ^  out  of  the  jurisdiction  of  any  particular 
State,"  in  the  8th  section  of  the  act  of  1790,  includes  foreign  as  well 
as  domestic  States. 

2.  Because  a  vessel  at  anchor  in  a  road,  is  not  a  vessel  on  the  high 
seas,  as  charged  in  the  indictment. 

On  the  first  point,  we  think  it  obvious  that  out  of  any  particular 
State,  must  be  construed  to  mean  "  out  of  any  one  of  the  United 
States."  By  examining  the  context,  it  will  be  seen  that  particular 
State  is  uniformly  used  in  contradistinction  to  United  States.  For 
what  reason,  it  is  not  easy  to  imagine ;  but  it  is  obvious  that  the. 
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only  piracies  omitted  to  be  punished  by  that  act  are  land  piracies, 
and  piracies  committed  in  our  waters* 

On  the  second  point,  we  are  of  opinion  that  a  vessel  in  an  open 
road  may  well  be  found  by  a  jury  to  be  on  the  seas.  It  is  historically 
known  that  in  prosecuting  trade  with  many  places,  vessels  lie  at 
anchor  in  open  situations,  (and  especially  where  the  trade-winds 
blow,)  under  the  lee  of  the  land.  Such  vessels  are  neither  in  a  river, 
haven,  basin,  or  bay,  and  are  nowhere  unless  it  be  on  the  seas.  Being 
at  anchor  is  immaterial,  for  this  might  happen  in  a  thousand  places 
in  the  open  ocean,  as  on  the  Banks  of  Newfoundland.  Nor  can  it 
be  objected  that  it  was  within  the  jurisdictional  limits  of  a 
[  *  201  ]  foreign  state ;  *  for  those  limits,  though  neutral  to  war,  are 
not  neutral  to  crimes. 

It  was  also  moved  in  the  same  cases  that  as  there  were  two  counts 
in  the  indictment,  the  one  charging  the  offences  as  committed  on  the 
high  seas,  the  other  in  a  haven,  basin,  or  bay,  a  general  verdict  of 
guilty  could  not  be  sustained  on  account  of  repugnancy  and  incon* 
sistency,  as  both  facts  could  not  be  true.  But  on  this  it  is  only 
necessary  to  remark  that  each  count  is  a  distinct  substantive  charge. 
Internal  repugnancy  in  any  one  is  a  good  exception,  but  nan  constat 
as  to  the  whole,  taken  severally,  but  each  may  be  for  a  distinct 
offence. 

There  is,  finally,  another  question  certified  to  this  court,  in  one  of 
the  cases  which  arose  under  the  captures  made  by  The  Louisa.  It  is, 
whether  an  American  citizen,  fitting  out  a  vessel  in  an  American 
y  port,  really  to  cruise  against  a  power  at  peace  with  the  United 
States,  is  protected  by  a  commission  firom  a  power  belligerent  as  to 
the  power  against  which  he  undertakes  to  cruise,  firom  offences  com- 
mitted by  him  against  the  United  States  ? 

It  will  be  seen  that  the  object  of  this  question  is,  to  bring  the 

whole  crew  of  The  Louisa  under  the  immunities  which  it'is  supposed 

Almeida  might  have  claimed  by  virtue  of  his  commission.     But, 

/  having  decided  that  the  vessel  and  crew  had  forfeited  all  pretensions 

to  national  or  belligerent  character,  this  question  is  anticipated.    Yet^ 

lest  the  ingenious  views  on  this  point,  presented  to  the  court  by  one 

oi  the  gentlemen  who  argued  itj  should  tempt  the  unwary 

[  •  202  ]  into  practices  that  may  be  fatal  to  them,  we  think  it  *  proper 

to  remark,  that  in  Klintock's  case  it  has  been  decided  that 

a  belligerent  character  may  be  put  off,  and  a  piratical  one  assumed, 

even  under  the  most  unquestionable  commission.     And  if  the  laws 

of  the  United  States  declare  those  acts  piracy  in  a  citizen,  when 

committed  on  a  citizen,  which  would  be  only  belligerent  acts  when 

conmiitted  on  others,  there  can  be  no  reason  why  such  laws  should 
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not  be  enforced.  For  this  purpose  the  9th  section  of  the  act  of 
1790  appears  to  have  been  passed.  And  it  would  be  difficult  to 
induce  this  court  to  render  null  the  provisions  of  that  clause,  by 
deciding  either  that  one  who  takes  a  commission  under  a  foreign  /" 
power  can  no  longer  be  deemed  a  citizen,  or  that  all  acts  committed 
under  such  a  commission  must  be  adjudged  belligerent,  and  not 
piratical  acts. 

The  United  States  v.  John  Furlong,  alias  John  Hobson. 

CERTIFICATE.  This  causc  came  on  to  be  heard  on  the  transcript  of 
the  irecord  of  the  circuit  court  of  the  United  States  for  the  district 
of  Qeorgia,  and  on  the  question  on  which  the  judges  of  that  court 
were  divided  in  opinion,  and  was  argued  by  counsel  .On  considera^ 
tion  whereof  this  court  is  of  opinion  that  the  8th  section  of  the  act 
of  the  30th  of  April,  1790,  on  which  the  indictment  is  founded,  is 
not  repealed  by  the  act  of  the  3d  of  March,  1819,  entitled,  ^  An  act 
to  protect  the  commerce  of  the  United  States,  and  to  punish  the 
dime  of  piracy." 

*  The  United  States  v.  John  Furlong,  alias  John       [  *  203  ] 

•HOBSON. 

Certificate.  This  cause  came  on  to  be  heard  on  the  transcript  of 
the  record  of  the  circuit  court  of  the  United  States  for  the  district 
of  Georgia,  and  on  the  questions  on  which  the  judges  of  that  court 
were  divided  in  opinion,  and  was  argued  by  counseL  On  consider- 
ation whereof  this  court  is  of  opinion,  as  to  the  first  and  second 
questions  stated  by  said  circuit  court,  that  it  was  not  necessary  the 
indictment  should  charge  the  prisoner  as  a  citizen  of  the  United 
States,  nor  the  crime  as  committed  on  board  an  American  vessel, 
inasmuch  as  it  charges  it  to  have  been  committed  from  on  board  an 
American  vessel,  by  a  mariner  sailing  on  board  an  American  vessel 
And  as  to  the  third  question,  that  the  act  of  the  30th  of  April, 
1790,  is  not  virtually  repealed  by  the  act  of  the  3d  of  March,  1819, 
entitled,  "An  act  to  protect  the  commerce  of  the  United  States,  and 
punish  the  crime  of  piracy." 

The  United  States  v.  Gtriffen  and  Brailsford. 

Certificate.  This  cause  came  on  to  be  heard  on  the  transcript  of 
the  record  of  the  circuit  court  of  the  United  States  for  the  district 
of  South  Carolina,  and  on  the  questions  on  which  the  judges  of  that 
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court  were  divided  in  opinion,  and  was  argued  by  comiseL 
{  *  204  ]  On  consideration  whereof,  this  court  *  is  of  opinion,  1.  That 

an  American  citizen,  fitting  out  a  vessel  in  an  American 
port,  really  to  cruise  against  a  power  at  peace  with  the  United  States, 
is  not  protected  by  a  commission  from  a  belligerent,  fix>m  punish* 
ment,  for  any  offence  committed  by  him  against  vessels  of  the 
United  States, 

2.  It  is  competent  for  a  jury  to  find  that  a  vessel,  within  a  marine 
league  of  the  shore,  at  anchor  in  an  open  roadstead,  where  vessels 
only  ride  under  the  shelter  of  the  land,  at  a  season  when  the  course 
of  the  winds  is  invariable,  is  upon  the  high  seas. 

3.  That  the  words,  out  of  the  jurisdiction  of  any  particular  State, 
in  the  8th  section  of  the  act  of  Congress  of  the  30th  of  April,  1790, 
entitled,  ^'  An  act  for  the  punishment  of  certain  crimes  against  the 
United  States,"  must  be  construed  to  mean,  out  of  the  jurisdiction 
of  any  particular  State  of  the  United  States. 

4.  That  the  8th  section  of  the  act  of  the  30th  of  April,  1790,  enti- 
tled, ^<An  act  for  the  punishment  of  certain  crimes  against  the 
United  States,"  is  not  repealed  by  the  5th  section  of  the  act  of  the 
3d  of  March,  1819,  entitied,  <' An  act  to  protect  the  commooe  of  the 
United  States,  and  to  punish  the  crime  of  piracy." 

5.  That  the  5th  section  of  the  act  of  the  3d  of  March,  1819,  fur* 
nisbes  a  sufficient  definition  of  piracy,  and  that  it  is  defined  '^  robbery 
on  the  seas." 

6.  That  considering  this  question,  with  reference  to  the  case  stated, 
the  8th  section  of  the  act  of  1790  comprises  the  case  of  piracy  com- 
mitted by  a  foreigner  in  a  foreign  vessel  upon  any  vessel, 

[  *  205  ]  so  as  to  *  make  him  punishable  with  death,  inasmuch  as 
both  vessel  and  crew  no  longer  retained  any  pretension  to 
national  character  after  assuming  that  of  a  pirate. 

7.  That  the  national  character  of  a  vessel  is  a  fact  which  a  jury 
may  find  upon  such  evidence  as  will  satisfy  their  minds,  without 
production  of  the  register,  or  proof  of  its  having  been  on  board  of  her. 

8.  That  the  8th  question  is  answered  in  the  answer  given  to  the 
4th  question. 

The  United  States  v.  David  Bowers  and  Henry  Mathews. 

Certificate.  This  cause  came  on  to  be  heard  on  the  transcript 
of  the  record  of  the  circuit  court  of  the  United  States  for  the  district 
of  Georgia,  and  on  the  questions  on  which  the  judges  of  that  court 
were  divided  in  opinion,  and  was  argued  by  counsel.  On  consider- 
ation whereof  this  court  is  of  opinion,  1.  That  the  act  of  the  30th  of 
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April,  1790,  entitled,  &c«,  section  8th,  does  extend  to  piracy  com- 
mitted by  the  crew  of  a  foreign  vessel,  on  a  vessel  exclusively  owned 
by  persons  not  citizens  of  the  United  States,  in  the  case  of  these 
prisoners,  in  which  it  appears  that  the  crew  assumed  the  character 
of  pirates,  whereby  they  lost  all  daim  to  national  character  or  pro- 
tection* 

2.  That  the  8th  section  of  the  act  of  the  30th  of  April,  1790, 
entitled,  &c.,  has  not  been  repealed  by  the  5th  section  of  the  act  of 
March  3, 1819,  entitled,  &c 

•  The  United  States  v.  David  Bowers  and  Henry  [  •  206  ] 

Mathews. 

Certificate.  This  cause  came  on  to  be  heard  on  the  transcript 
of  the  record  of  the  circuit  court  of  the  United  States  for  the  district 
of  Greorgia,  and  on  the  questions  on  which  the  judges  of  that  court 
were  divided  in  opinion,  and  was  argued  by  counsel  On  consider- 
ation whereof  this  court  is  of  opinion,  1*  That  it  is  competent  to 
prove  the  national  character  of  an  American  vessel  without  evidence 
of  her  register. 

2.  That  it  is  competent  for  the  jury  to  find  that  the  piracy  was 
committed  on  the  high  seas,  upon  evidence  that  the  Asia^  at  the  time 
she  was  boarded,  was  at  anchor  in  an  open  roadstead  at  the  Island 
of  Bonavista. 

3.  That  the  8th  section  of  the  act  of  the  30th  of  April,  1790,  en- 
titled, &c.,  is  not  repealed  by  the  5th  section  of  the  act  of  March  3, 
1819,  entitled,  &c. 

4.  That  each  count  in  an  indictment  is  a  substantive  charge,  and 
if  the  finding  conform  to  any  one  of  them,  which  in  itself  will  support 
the  verdict,  it  is  sufficient  to  give  judgment. 

5  W:  412. 


Stevenson's  Heirs  v.  Sullivant. 

5  W.  207. 

Undet  iho  Virgmia  act  of  descents  of  1785,  s.  19,  it  was  necessary  that  the  father  should  J^  '/r-    '/ 

recognize  illegitimate  children  as  his  own,  after  the  law  was  enacted. 
The  18th  section  of  that  act  did  not  render  a  bastard  capable  of  inheriting  from  a  natural 

brother  bom  after  the  marriage  of  their  parents. 

Appeal  from  the  circuit  court  of  the  United  States  for  Ohio. 
This  was  a  suit  in  chancery,  and  the  case,  upon  the  facts  admitted 

52* 
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by  the  parties,  was  as  follows :  Previous  to  the  year  1775,  Hugh 
Stevenson,  of  Virginia,  lived  and  cohabited  with  Ann  Whaley,  and 

had  by  her  the  appellants  in  this  cause,  whom  he  recognized 
[  •  208  ]  •  as  his  children.     In  July,  1776,  he  made  his  will,  in  which 

he  described  the  appellants  as  the  children  of  himself  and  of 
his  wife  Ann,  and  devised  the  whole  of  his  property  to  them  and  to 
their  mother.  In  July,  1776,  he  intermarried  with  the  said  Ann 
Whaley,  and  died  the  succeeding  month,  leaving  her  pregnant  with 
a  child,  which  was  afterwards  bom,  and  was  named  Richard.  The 
will  was  duly  proved  after  the  death  of  the  testator.  In  June,  1776, 
the  testator  was  appointed  a  colonel  in  the  Virginia  line,  upon  con- 
tinental establishment,  and  died  in  the  service.  After  his  death,  and 
the  birth  of  Richard,  a  warrant  for  6,666|  acres  of  military  lands,  was 
granted  by  the  State  of  Virginia  to  the  said  Richard,  who  died  in 
the  year  1796,  in  his  minority,  without  wife  or  children,  and  without 
having  located  or  disposed  of  the  above  warrant  His  mother  also 
died  before  the  year  1796.  The  defendant  claimed  the  land  in  con- 
troversy under  John  Stevenson,  the  elder  paternal  uncle  of  Richard  ; 
and  the  appellants  having  filed  their  bill  in  the  coprt  below,  to  recover 
the  premises  in  question,  the  same  was  dismissed,  and  the  cause 
was  brought,  by  appeed,  to  this  court 

Brush  and  Hammond^  for  the  appellants. 

•    Doddridge  and  the  Attorney- General,  contra. 

[  •255  ]       •  Washington,  J.,  delivered  the  opinion  of  the  court 

It  is  admitted  by  the  counsel  on  both  sides,  in  their  argu- 
ment, with  which  the  opinion  of  the  court  coincides,  that  Hugh 
Stevenson,  though  the  meritorious  cause  of  the  grant  of  this  land, 
never  took  any  interest  therein,  but  that  the  right  to  the  same  vested 
in  his  son  Richard,  to  whom  the  warrants  issued,  as  the  first  pur- 
chaser. It  is  further  admitted  by  the  counsel,  that  the  law  of  descents 
of  Ohio,  at  the  time  when  Richard  Stevenson  died,  was  not  more 
favorable  to  the  claim  of  the  appellants  than  that  of  Vir- 
[  •  256  ]  ginia,  *  which  will  be  hereafter  noticed ;  and  they  have,  in 
the  argument,  rested  the  cause  upon  the  construction  of  the 
latter  law.  The  opinion  of  the  court,  therefore,  is  founded  on  this 
law. 

The  appellants  object  to  the  decree  of  the  court  below,  upon  the 
following  grounds :  1.  That  the  land  warrants  ought  to  have  been 
granted  to  them  as  the  representatives  of  Hugh  Stevenson,  desig- 
nated as  such  by  his  last  will. 
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2,  That  by  the  marriage  of  their  mother  with  Hugh  Stevenson, 
and  his  recognition  of  them  as  his  children,  they  were  legitimated, 
and  entitled  to  the  inheritance  in  this  land,  as  heirs  to  Richard  Ste- 
venson ;  if  not  so,  then, 

3.  That,  as  bastards,  they  were  capable  of  inheriting  from  Richard, 
who,  they  contend,  was  their  brother,  on  the  part  of  the  mother. 

1.  The  appellants'  counsel  do  not  contend,  that  their  clients  are 
entitled  to  this  land,  as  devisees  under  the  will  of  Hugh  Stevenson ; 
such  a  claim  would  be  clearly  inadmissible,  inasmuch  as  the  testator 
was  not  only  not  seised  of  the  land  at  the  time  his  will  was  made, 
but  the  law  which  authorized  the  grant  of  it  was  not  even  then  in 
existence.  But  they  are  understood  by  the  court  to  insist  that  the 
will  so  far  operates  upon  the  subject  as  to  name  them  the  representee 
tives  of  the  testator,  and  to  render  them  capable,  as  such,  of  taking 
under  the  act  of  assembly,  which  passed  after  the  death  of  the  testa- 
tor.  The  act  provides  that  where  any  oflScer,  soldier,  or  sailor  shall 
have  fallen,  or  died  in  the  service,  his  heirs  or  legal  repre- 
sentatives shall  be  entitled  to  *  and  receive  the  same  quan-  [  *  257  ] 
jity  of  land  as  would  have  been  due  to  such  officer,  &c.,  had 
he  been  living." 

This  claim  is  altogether  fanciful  and  unfounded ;  for,  in  the  jfirst 
place,  the  appellants  were  not  appointed  by  the  will  to  be  the  general 
representatives  of  the  testator,  but  the  devisees,  together  with  their 
mother,  of  all  the  testator's  property ;  and,  secondly,  if  they  had  been 
so  appointed,  still,  it  could  not  confer  upon  them  such  a  description  as 
to  entitle  them  to  take  under  the  act  of  assembly,  unless  the  act  itself 
described  them  as  the  legal  representatives  of  Hugh  Stevenson,  for 
whose  benefit  the  grant  was  intended ;  and  then,  they  would  have 
taken  exclusively  under  the  act,  by  force  of  such  legislative  descrip- 
tion, and  not  under  or  in  virtue  of  the  description  in  the  will.  It  is 
not  likely  that  the  expression,  "legal  representatives,"  in  the  act, was 
meant  to  apply  to  devisees  of  deceased  officers  and  soldiers  for  whom 
the  bounty  was  intended,  if  they  had  lived,  because,  at  the  time  this 
law  was  passed,  there  could  not  be  a  devisor  of  those  lands  under  the 
general  law.  It  is  more  probable  that  they  were  intended  to  provide 
for  the  case  of  a  person  who  may  have  purchased  the  right  of  the 
officer  or  soldier  to  such  bounty  as  the  legislature  nught  grant  to  him. 

The  next  question  is,  whether  the  appellants  were  legitimated  by 
the  marriage  of  Hugh  Stevenson  with  their  mother,  and  his  recog- 
nition of  them  as  his  children.  This  question  arises  under  the  19th 
section  of  the  act  of  1785,  directing  the  course  of  descents,  which  took 
effect  on  the  1st  of  January,  1787.  This  section  declares, 
that  "  where  a  man,  *  having  by  a  woman  one  or  more  [  *  258  ] 
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children,  shall  afterwards  intermarry  with  such  woman,  such  child  or 
children,  if  recognized  by  him,  shall  be  thereby  legitimated. 

There  can  be  no  doubt  but  that  the  section  applied  to  bastards  in 
esse^  at  the  time  the  law  came  into  operation,  as  well  as  to  such  as 
might  thereafter  be  bom*  But  it  is  contended  by  the  counsel  for  the 
appellants,  that  the  section  is,  in  every  other  respect,  prospective,  not 
only  as  to  the  fact  of  legitimation,  but  as  to  the  two  circumstances 
of  marriage  and  recognition,  which  entitle  the  bastard  to  the  benefits 
of  the  law ;  and,  consequently,  that  to  bring  a  case  within  the  opera- 
tion of  this  section,  both  the  marriage  and  recognition  must  take 
place  after  the  1st  of  January,  1787.  On  the  other  side,  it  is  admit- 
ted that  the  privilege  of  legitimation  is  not  conferred  upon  a  bastard 
prior  to  the  above  period ;  but  it  is  insisted,  that,  as  to  the  marriage 
and  recognition,  the  law  should  be  construed  as  well  retrospectively 
as  prospectively. 

In  the  case  of  Bice  v.  Efford,  decided  in  the  court  of  appeals  of 
Virginia,  3  Henn.  and  Munf.  225,  the  marriage  took  place  prior  to 
the  Ist  of  January,  1787,  but  the  father  recognized  his  illegitimate 
children,  and  died,  after  that  period.  The  whole  court  seem  to  have 
been  of  opinion  that  the  word  '<  afterwards  "  referred,  not  to  a  time 
subsequent  to  the  1st  of  January,  1787,  but  to  the  birth  of  the  chil- 
dren, and,  therefore,  that  the  marriage,  though  prior  to  that 
[  •  259  ]  period,  legitimated  *  the  children  before  born,  if  they  should 
be  recognized  by  the  father. .  But,  it  was  stated  by  Judge 
Boane,  in  giving  his  opinion,  that  the  construction  of  the  act  applies 
only  to  cases  where  the  father  has  died  posterior  to  the  passage  of  the 
act 

It  is  contended  by  the  counsel  for  the  appellants,  that  since,  in  the 
above  case,  the  father  recognized  the  children  subsequent  to  the  1st 
of  January,  1787,  this  opinion  of  Judge  Roane,  as  to  the  time  of  the 
recognition,  was  unnecessarily  advanced,  and  is,  therefore,  entitled 
to  no  higher  respect  than  what  is  due  to  a  mere  obiter  dictum.  Be 
this  as  it  may,  it  is  the  uncontradicted  opinion  of  a  learned  judge 
upon  the  construction  of  a  law  of  his  own  State ;  and  is  noticed  by 
this  court,  not  upon  the  ground  of  its  being  considered  in  that  State 
as  of  conclusive  authority,  but  because  it  strongly  fortifies  the  opinion 
which  this  court  entertains  upon  the  point  decided ;  which  is,  that, 
however  the  construction  may  be  as  to  the  inception  of  the  right,  it 
is  clearly  prospective  as  it  relates  to  the  consummation  of  it  And 
this  prospective  operation  being  given  to  the  act,  by  requiring  the 
most  important  condition  upon  which  the  privilege  of  legitimation  is 
to  be  conferred,  to  be  performed  after  the  law  came  into  operation, 
it  is  less  material  whether  the  marriage  was  celebrated  before  or  after 
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that  period.  To  render  the  past  recognition  of  the  father  effectual  to 
give  inheritable  blood  to  his  children,  who  were  then  illegitimate,  and 
incapable  of  taking  the  estate  by  descent,  either  from  him  or  from 
those  to  whom  it  should  descend,  would,  in  some  respects 
at  least,  partake  of  the  *  character  of  a  retrospective  law.  It  [  *  260  ] 
would  seem  to  be  most  reasonable  so  to  construe  the  law, 
as  to  enable  the  father  to  perceive  all  the  consequences  of  his  recog- 
nition at  the  time  he  made  it. 

The  third  question  is,  are  the  appellants,  as  bastards,  capable  of 
inheriting  from  Richard  Stevenson  ? 

The  18th  section  of  the  law  of  descents,  under  which  this  quesfion 
arises,  is  as  follows  :  "  In  making  title  by  descent,  it  shall  be  no  bar 
to  a  party  that  any  ancestor  through  whom  he  derives  his  descent 
from  the  intestate,  is,  or  hath  been,  an  alien.  Bastards  also  shall  be 
capable  of  inheriting  or  of  transmitting  inheritance  on  the  part  of 
their  mother,  in  like  manner  as  if  they  had  been  lawfully  begotten  of 
such  mother." 

In  the  construction  of  this  section,  it  is  never  to  be  lost  sight  of, 
that  the  appellants  are  to  be  considered  as  bastards,  liable  to  all  the 
disabilities  to  which  the  common  law  subjects  them,  as  such,  except 
those  from  which  the  section  itself  exempts  them.  Though  illegiti- 
mate, they  may  inherit  and  transmit  inheritance,  on  the  part  of  the 
mother,  in  like  manner  as  if  they  had  been  lawfully  begotten  of  the 
mother.  What  is  the  legal  exposition  of  these  expressions?  We 
understand  it  to  be,  that  they  shall  have  a  capacity  to  take  real  prop- 
erty by  descent  immediately  or  through  their  mother  in  the  ascending 
line;  and  transmit  the  same  to  their  line  as  descendants,  in  like 
manner  as  if  they  were  legitimate.  This  is  uniformly  the  meaning 
of  the  expressions,  "  on  the  part  of  the  mother  or  father,"  when  used 
in  reference  to  the  course  of  descent  of  real  property,  in  the 
paternal  or  maternal  *  line.  As  bastards,  they  were  incapa-  [  *  261  ] 
ble  of  inheriting  the  estate  of  their  mother,  notwithstanding 
they  were  the  innocent  offspring  of  her  incontinence,  and  were,  there- 
fore, in  the  view  of  the  legislature,  and  consonant  to  the  feelings 
of  nature,  justly  entitled  to  be  provided  for  out  of  such  property  as 
she  might  leave  undisposed  of  at  her  death,  or  which  would  have 
vested  in  her,  as  heir  to  any  of  her  ancestors,  had  she  lived  to  take  as 
such.  The  current  of  inheritable  blood  was  stopped  in  its  passage 
from  and  through  the  mother,  so  as  to  prevent  the  descent  of  the  moth* 
er's  property  and  of  the  property  of  her  ancestors,  either  to  her  own 
illegitimate  children  or  to  their  legitimate  of&pring.  The  object  of 
the  legislature  would  seem  to  have  been,  to  remove  this  impediment 
to  the  transmission  of  inheritable  blood  from  the  bastard  in  the 
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descending  line,  and  to  giye  him  a  capacity  to  inherit  in  the  ascend- 
ing line,  and  through  his  mother.  But  although  her  bastard  children 
are  in  these  respects  qucLsi  legitimate,  they  are,  nevertheless,  in  all 
others,  bastards,  and  as  such  they  have  and  can  have  neither  father, 
brothers,  or  sisters.  They  CEumot,  therefore,  inherit  from  Richard 
Stevenson,  because,  in  contemplation  of  law,  he  is  not  their  brother ; 
and  even  if  he  were  their  brother,  they  would  not  inherit  their  estate 
under  this  section,  on  the  part  of  their  mother,  but  directly  from 
Richard,  the  descent  from  brother  to  brother  being  immediate.  Upon 
no  principle,  therefore,  can  this  section  help  the  appellant's  case.  His 

estate  never  vested  in  the  mother,  so  as  for  her  bastard 
[  *  263  ]  children  to  inherit  from  *  her ;  nor  did  it  pass  through  her  in 

the  course  of  descent  to  the  bastard  children. 

Decree  affirmed^  with  costs. 


Perkins  et  al  v.  Ramsey  et  oL 

6  W.  269. 
An  entry  under  the  land  law  of  Yii^nia  held  void  for  want  of  certainty. 

B.  Hardin^  for  the  appellants. 

Trimbky  for  the  respondents. 

[  •  270  ]      •  Todd,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  the  decree  of  the  seventh  circuit 
court  in  the  district  of  Kentucky,  and  is  a  controversy  between  con- 
flicting claims  to  land,  originating  under  the  land  law  of  Virginia. 

The  respondents,  relying  on  their  elder  legal  titles,  and  denying 
the  validity  of  the  entries,  under  which  the  appellants  derive  their 
titles,  it  is  necessary  to  examine  those  entries  only. 

The  entry  under  which  the  appellants  derive  title,  is  in  the  following 
words,  as  it  stands  amended,  namely :  <<  William  Perkins  and  William 
Hoy  enter  6,714  acres  of  land,  on  treasury  wairant  No.  10,692,  to  join 
Lawrence  Thompson  and  James  IVTMillan's  entry  of  1,000  acres,  that 
is  laid  on  the  dividing  ridge,  between  Spencer's  Creek  and  Kingston's 
Fork  of  Licking,  on  the  east,  and  to  run  east  and  south  for  quantity." 

The  entry  referred  to  in  the  foregoing  one,  is  in  the  following 
words,  namely :  «  9th  of  December,  1782,  Lawrence  Thompson  and 
James  M'Millan,  assignee  of  Samuel  Baker,  enter  1,000  acres  on  a 
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treasury  warrant,  No.  4,222,  on  the  dividing  ridge  between  Hings- 
ton's  Fork  of  Licking  and  Spencer's  Creek,  a  west  branch  of  said 
forky  to  include  a  large  pond  in  the  centre  of  a  square,  and  a  white 
oak  tree  marked  X,  also  an  elm  tree  marked  V  S,  near  the  side  of 
the  pond." 

On  reading  this  last  entry,  the  impression  would  be  strong  that  the 
dividing  ridge,  Spencer's  Creek,  and  the  large  pond,  were  all  to  be 
found  on  the  west  side  of  Kingston's  Fork  of  Licking :  a  sub- 
sequent •locator,  or  those  desirous  of  ascertaining  the  land  [  *  271  ] 
embraced  by  this  entry,  on  making  inquiry  for  the  objects 
called  for,  would  be  informed  that  Spencer's  Creek  is  not  a  water  of 
Kingston's  Fork ;  but  is  a  water  of  Slate  Creek,  and  lies  on  the  east 
and  not  on  the  west  side  of  Kingston.    Each  of  those  creeks  was, 
at  the  date  of  tWs  entry,  generally  known  by  their  respective  names. 
There  is,  then,  in  this  ent^  a  mistake  in  describing  Spencer's  Creek 
as  a  west  branch  of  Kingston's  Fork.    If  this  mistake  can  be  cor- 
rected according  to  legal  principles,  and  well  settled  rules  of  con- 
struing entries,  it  should  be  done,  if  by  the  correction  the  entry  can 
be  sustained.     It  is  stated  to  be  a  rule  of  construction  adopted  in  the 
courts  of  Kentucky,  that  where  there  are  repugnant,  false,  or  mistaken 
calls  in  an  entry,  they  may  be  rejected.     Admitting  the  correctness 
of  this  rule,  the  call  for  Spencer's  Creek  as  being  a  west  branch  of 
Kingston's  Fork,  is  not  a  repugnant,  but  is  a  mistaken  one.     This 
mistake  being  corrected,  the  entry  would  then  read,  "  Lawrence 
Thompson  and  James  IVFMillan,  assignee  of  Samuel  Baker,  enter 
1,000  acres  on  a  treasury  warrant,  on  the  dividing  ridge  between 
Kingston's  Fork  of  Licking,  and  Spencer's  Creek,  to  include  a  large 
pond  in  the  centre  of  a  square,  and  a  white  oak  tree  marked  X,  also 
an  elm  tree  marked  V  S,  near  the  side  of  the  pond."     Those  who 
were  acquainted  with  Kingston's  Fork  and  Spencer's  Creek  would 
know,  and  the  connected  plat  before  the  court  shows  that  there  is  a 
dividing  ridge  extending  in  a  northern  and  southern  direction  be- 
tween those  watercourses.      A  subsequent  locator  might 
*  thus  have  ascertained  three  of  the  objects  called  for  in  [  *  272  ] 
this  entry,  namely,  the  dividing  ridge,  Kingston's  Fork,  and 
Spencer's  Creek ;  but  the  lai^  pond  and  marked  trees  are  still  want- 
ing to  ascertain  the  specialty  and  precision  of  this  entry.     The  most 
diligent  inquiry  and  laborious  research  would  not  enable  him  to  find 
them  on  or  near  this  dividing  ridge.     Kere  another  false  call  or 
description  is  discovered.     Kow  is  this  to  be  corrected  ?     It  is  con- 
tended, that  Slate  Creek  must  be  substituted  for  Kingston's  Fork,  by 
doing  which  all  mistakes  will  be  corrected  and  every  object  called  for 
in  the  entry  may  be  easily  found  and  correctly  ascertained.     Waiv- 
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ing  for  the  present  all  objection  to  this  substitution,  let  it  be  examined 
how  the  entry  would  then  stand.     The  description  would  then  be 
"  on  the  dividing  ridge  between  Slate  Creek  and  Spencer's  Creek,  a 
west  branch  thereof,  to  include  a  large  pond  in  the  centre  of  a  square, 
and  a  white  oak  tree  marked  X ;  also,  an  elm  tree  marked  V  S,  near 
the  side  of  the  pond."     With  this  correction,  a  subsequent  locator 
being  placed  at  the  mouth  of  Spencer's  Creek,  would  naturally  look 
for  the  dividing  ridge  to  conduct  him  to  the  pond,  and  marked  trees. 
The  connected  plat  exhibits  three  ridges,  one  extending  in  a  north- 
ern direction,  between   Slate,  and  a  branch  of  Spencer's  Creek ;  a 
second,  extending  westwardly  up  Spencer's  Creek,  on  the  south  side 
thereof,  which  is   a  dividing  ridge  between  Spencer's  Creek  and 
Greenbrier   Creek,  also  a  water  of  Slate;   and  a  third,  extending 
westwardly  up  Greenbrier  on  the  south  side  thereof,  which 
[  •  273  ]  is  a  dividing  ridge  between  Greenbrier  and  Brush  *  Creek, 
also  a  water  of  Slate.    Which  of  these  would  he  decide  to 
be  the  dividing  ridge  between  Spencer's  Creek  and  Slate ;  or  can 
either  of  them  be  properly  so  called  ?    It  is  contended  on  the  part  of 
the  appellants,  that  the  ridge  on  the  upper,  or  south  side  of  Spencer's 
Creek  would,  in  the  general  and  common  acceptation  of  men,  be 
considered  as  the  proper  one.     It  may  be  admitted,  that  in  many, 
perhaps  in  most  cases,  a  call  for  the  dividing  ridge  between  two 
streams  would  generally  be  considered  as  designating  that  point 
above  the  one,  and  adjoining  the  other ;  but  it  must  also  be  admitted 
that  in  some  cases  it  would  not  be  so  considered ;  it  would  depend  on 
the  direction  or  course  of  the  streams,  and  the  manner  in  which  they 
are  united  with  each  other.     If  the  general  course  of  the  one  was 
south,  and  the  other  north,  and  the  other  running  south,  should  turn 
east  to  form  the  junction,  and  the  one  running  north  should  continue 
its  course,  then  the  land  below  the  junction,  would  by  every  person 
be  considered  as  dividing  the  one  stream  from  the  other.     Take  as 
an  example  that  branch  of  Spencer's  Creek,  called  Harper's  Fork ; 
suppose  it  the  main  stream,  and  that  it  formed  a  junction  with  Slate 
Creek,  instead  of  Spencer's  Creek,  could  a  doubt  exist  that  the  land 
on  the  lower  side  was  the  dividing  ridge  between  that  stream  and 
Slate  Creek  ?    The  dividing  ridge  on  the  south  side  of  Spencer's  Creek 
is,  in  truth  and  in  fact,  a  dividing  ridge  between  that  Creek  and  Green- 
brier, another  water  of  Slate,  running  nearly  parallel  with  Spencer's 
Creek,  and  forming  a  junction  with  Slate,  above  it.     The 
[  •  274  ]  *  same  fact  exists  as  to  the  dividing  ridge  between  Green- 
brier and  Brush  Creek.     The  ridge,  then,  extending  north- 
wardly from  the  mouth  of  Spencer's  Creek,  might,  with  equal  prob- 
ability, be  pursued  as  either  of  the  others  ;  it  would  lead  to  a  pond, 
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as  designated  on  the  connected  plat  32.  It  is  trae,  this  pond  is  not 
proved  to  be  a  large  one,  and  a  subsequent  locator,  on  a  view  of  it, 
might  conclude  it  did  not  answer  the  description  of  that  called  for  in 
the  entry.  If  he  returned  and  pursued  the  ridge  between  Green- 
brier and  Brush  Creek,  he  would  be  conducted  ta  a  pond,  designated 
on  the  connected  plat  38.  This  also  is  not  a  large  pond,  and  may 
be  considered  as  not  answering  the  description.  But  supposing  he 
should  pursue  the  ridge  on  the  south  side  of  Spencer's  Creek,  would 
it  conduct  him  certainly  to  the  pond  No.  1,  as  designated  on  the 
connected  plat  ?  We  think  it  very  doubtful,  from  the  proofs  in  the 
cause.  It  is  not  situate  on  the  dividing  ridge,  but  is  nearly  sur- 
rounded by  the  drains  and  branches  of  Greenbrier,  is  from  50  to  80 
poles  distant  from  the  ridge,  was  nearly  surrounded  by  high,  strong, 
and  thick  canes ;  and  although,  from  the  testimony,  there  appears 
to  have  been  a  good  deal  of  conversation  among  the  residents  at 
Boonesborough,  respecting  a  large  pond  in  this  section  of  country, 
yet  its  precise  situation  was  known  only  to  a  few,  among  some  of 
whom  existed  an  agreement  to  conceal  their  knowledge  of  it,  and 
many  of  the  residents  at  that  place  and  its  vicinity  knew  not,  nor 
had  heard  any  thing  respecting  it ;  to  which  may  be  added,  that  the 
pond  designated  on  the  connected  plat  37,  is  a  large  pond, 
*  was  also  known  to  nlany,  and  possibly  may  have  been  the  [  *  275  ] 
one  spoken  of  in  some  of  the  general  and  loose  conversa- 
tions at  Boonesborough ;  and  it  may  be  further  observed,  that  the 
residents  at  Strode's  and  ]VF  Gee's  Stations,  (which  were  the  nearest 
ones,)  as  well  as  many  others,  who  were  conversant  in  that  section 
of  country,  had  never  seen,  and  did  not  know  of,  the  pond  No.  1, 
until  a  considerable  time  after  the  date  of  the  entry.  The  court  is, 
.  therefore,  of  opinion,  that  this  pond  was  not  so  generally  known,  or 
could  be  so  readily  found,  as  to  support  and  uphold  this  entry ;  and 
that  it  would  be  requiring  more  than  ordinary  and  reasonable  dili- 
gence to  traverse  and  search  all  the  dividing  ridges  represented  on 
the  connected  plat. 

But  we  are  not  satisfied  that,  according  to  the  legal  principles  or 
well  settled  rules  for  construing  entries,  Slate  Creek  can  be  substi- 
tuted for  Hingston's  Fork ;  on  the  contrary,  we  believe  it  would  be 
making  rather  than  constraing  an  entry.  No  case  has  been  pro- 
duced, where  this  has  been  permitted,  and  it  is  believed  none  such 
exists.  The  counsel  for  the  appellants  contends  that,  as  from  the 
proofs  in  the  cause,  it  appears  that  Slate  Creek  was  by  many  sup- 
posed to  be  Kingston,  this  circumstance  would  authorize  such  sub- 
stitution; to  this  it  may  be  answered,  that  this  mistake  existed 
among  the  hunters  and  locators  at  Boonesborough  only,  and  that 
VOL.  IV.  53 
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among  them  ttiere  were  several  who  knew  Slate  Creek  by  its 
appropriate  name ;  to  which  it  may  be  added,  that  all  the  himters 
•  and  locators  at  Strode's  and  AFGree's  Stations,  as  well  as 
[  *  276  ]  many  others,  also  knew  Slate  Creek,  and  that  it  was  *  not 
a  water  of  Kingston's  Fork ;  so  that  a  majority  of  those 
conversant  in  that  section  of  countiy  did  not  labor  under  the  mis- 
take. We  are  therefore  of  opinion,  that  it  wonld  be  extending  the 
rules  of  construction  too  far  to  make  this  substitution,  in  support  of 
the  mistake  of  the  few,  against  the  knowledge  of  the  majority ;  if  a 
substitution  could  be  permitted  in  any  case.  We  are  further  of 
opinion,  that  Kingston's  Fork  was  of  more  general  notoriety  than 
any  of  those  streams,  and  ought  not  to  be  disregarded  in  construing 
this  entry ;  that  it  is  one  of  the  prominent  calls  to  ascertain  its  situa- 
tion; and  that  a  subsequent  locator  having  arrived  at  Kingston's 
Fork,  and  finding  the  pond  designated  on  the  plat  37,  which  is 
proved  to  have  been  known  to  many,  and  is  little  inferior  in  size  to 
the  pond  1,  might  rationally  conclude  that  the  locator  of  the  entry 
under  consideration,  had  mistaken  some  western  branch  of  the  King- 
ston, for  Spencer's  Creek ;  thus  situated,  he  would  conjecture  that  an 
entry  containing  such  incorrect,  mistaken,  or  false  calls,  and  requir- 
ing so  much  diligence  and  labor,  was  so  doubtful  and  uncertain  as 
to  induce  him  to  abandon  further  research.  This  entry,  therefore, 
firom  a  full  view  of  all  the  proofs  and  circumstances,  is  deemed 
invalid,  for  want  of  that  certainty  and  precision  required  by  law.. 

In  accordance  with  this  opinion  is  the  decision  of  the  court  of 
appeals  of  the  State  of  Kentucky,  in  the  suit  of  Dunleary  against 
Reed  and  others,  wherein  the  same  entry  was  examined  upon 
substantially  the  same  evidence.  Decree  affirmed^  wUh  costs. 


Mandeville  V,  Welch. 

5  W.  277. 

^  3  ^  ^        A  biU  of  exchange,  expressed  to  be  for  yalue  received,  is  evidence  of  a  ralnable  consid* 

^  (^   f^  ^  eradon,  not  only  as  against  the  parties,  bat  third  persons. 

^  C  ^'  J  To  constitnte  an  equitable  mortgage,  not  only  a  deposit  of  title  papers,  bnt  an  intent  to  give 

j^  ^S  iP  security  thereby^  must  be  shown. 

'^     ■T^'f  Courts  of  law  will  protect  the  rights  of  an  assignee  of  a  choit  in  action;  but  an  assignment 

of  part  of  a  debt  is  not  valid  unless  assented  to  by  the  debtor. 

Error  to  the  circuit  court  for  the  District  of  Columbia. 
This  was  an  action  of  covenant  brought  by  the  plaintiff,  James 
Welch,  'for  the  use  of  Allen  Prior,  against  the  defendant  Mande- 
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ville,  one  of  the  firm  of  MandeviUe  Smd  Jamesson,  for  the  breach  of 
certain  articles  of  agreement  set  forth  in  the  declaration.  Several 
pleas  were  pleaded  by  the  defendant;  but  as  the  opinion. of  this 
court  turned  altogether  upon  the  fourth  set  of  pleadings,  on  which 
issue  was  joined,  and  at  the  trial  a  bill  of  exceptions  taken,  it  is 
unnecessary  to  state  the  other  pleadings. 

The  fourth  plea  alleged  a  release  of  the  cause  of  action  by  the 
plaintiff  before  the  commencement  of  the  present  suit  The  plaintiff 
replied,  in  substance,  an  assignment  to  Prior,  and  notice  to  the 
covenantor  before  the  release.  Upon  this  replication  issue  was 
taken. 

•  At  the  trial,  the  plaintiff,  to  prove  that  Welch  did  trans-  [  •  278  ] 
fer  and  assign  to  Prior,  by  a  good  and  sufficietit  assignment 
in  equity,  the  debt  in  the  replicatioi\  mentioned;  gave  in  evidence  to 
the  jury  the  articles  of  agreement  in  the  declaration  mentioned,  and 
sundry  indorsements  of  payments  thereon,  and  a  memorandum  also 
thereon,  dated  the  1st  of  January,  1798,  and  signed  by  Welch,  stating 
that  there  then  remained  owing  to  him,  on  the  articles  pay- 
able at  the  times  therein  mentioned,  the  sum  of  *  ^8,707.9.  [  *  279  ] 
The  plaintiff  further  offered  three  bills  of  exchange,  drawn 
by  Welch,  in  favor  of  Prior,  upon  MandeviUe  and  Jamesson,  dated 
on  the  7th  of  September,  1799,  each  for  $2,500,  payable  to  Prior  or 
his  order ;  one  on  the  24th  of  November,  1800,  another  on  the  same 
-  day  and  month,  1801,  and  the  third  on  the  same  day  and-month, 
1803,  being  the  respective  times  at  which  certain  instalments  for  like 
sums  would  become  due  on  the  articles  of  agreement  stated  in  the 
declaration.  Each  of  these  bills. purported  to  be  "  for  value  received" 
of  Prior,  and  were  directed  to  be  charged  "  to  account  as  advised." 
The  plaintiff  further  offered  in  evidence  to  the  jury  an  account  ren«» 
dered  to  Welch  by  MandevUle  and  Jamesson,  dated  the  31st  of 
January,  1798,  stating  the  balance  of  08,707.9,  due  to  Welch,  and 
payable  by  instalments  in  the  manner  mentioned  in  the  articles  of 
agreement;  and  proved  that  this  account  had  been  deUvered  to  Prioir 
by  Welch. 

The  defendant  then  gave  in  evidence  the  biU  and  proceedings  in  a 
suit  in  chancery  in  Fairfax  county,  by  Prior,  against  Welch,  and  Man- 
deviUe and  Jamesson,  (excepting  the  answers  of  the  latter,)  which  suit 
was  brought  to  recover  the  amount  of  the  three  biUs  of  exchange 
from  MandeviUe  and  Jamesson,  as  debtors  of  Welch,  and  was  discon- 
tinued by  the  plaintiff.  Prior,  after  the  answer  of  Welch  had  come  in, 
denying  that  Prior  was  owner  of  the  biUs,  and .  asserting  that  Prior 
lield  them  merely  as  his  agent,  and«for  his  use.  And  the  defendant 
further  proved,  that  Welch  had  never  authorized  the  present  suit 
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[  *  280  ]  to  *  be  brought,  unless  the  circumstances  above  stated  would 
have  given  Prior  authority  to  institute  the  same. 
The  defendant  then  prayed  the  court  to  instract  the  jury,  that  if, 
firom  the  evidence  so  given,  they  should  be  of  opinion  that  the  sums 
for  which  the  bills  were  drawn  amounted  to  less  than  the  sums  pay- 
able by  Mandeville  and  Jamesson  to  Welch,  under  the  covenant,  and 
were  known  to  be  less  by  Welch,  then  Prior  is  not  such  an  assignee 
of  the  covenant  as  would  authorize  him  to  sustain  this  suit  in  tiie 
name  of  Welch.  Which  instruction  the  court  gave ;  but  further  in- 
structed the  jury,  that  if  they  should  be  of  opinion,  fix)m  the  evidence, 
ttat  the  bills  were  drawn  for  the  full  and  valuable  consideration  ex-  | 

pressed  on  the  face  of  them,  paid  by  Prior  to  Welch,  and  if  th^e  ' 

was  no  other  evidence  than  what  is  before  stated,  they  ought  to  infer 
from  the  evidence,  that  Prior  was  and  is  such  am  assignee  of  the 
right  of  action  upon  the  covenant,  as  authorized  him  to  sustain  this 
action  in  the  name  of  Welches  administrator,  (Welch,  having  died 
pending  the  proceedings,  and  his .  administrator  having  been  made 
party  to  the  suit,)  for  the  whole  debt  due  by  the  covenant  at  the  time 
of  Welch's  delivering  the  account  above  stated  to  Prior ;  and  further, 
that  the  bills  were  primd  facie  evidence  of  such  value  having  been 
paid  by  Prior  to  Welch.  The  jury  found  a  verdict  for  the  plainti£f, 
under  this  instruction ;  and  the  cause  was  brought  beforp  this  court 
by  a  writ  of  error,  to  revise  this  among  other  supposed  enrors  assigned 
upon  the  record. 

Swann  and  Taylor^  iot  the  plaintifis  in  error. 

Jones  and  Le^,  contrd.. 

[  *  282  ]       •  Story,  J.,  delivered  the  opinion  of  the  court. 

Two  questions  arise  upon  the  instruction  to  the  jury: 
1.  Whether  the  bills  ^exe  primd  fade  evidence  that  value  had  been 
paid  for  them  by  Prior  to  Welch  ?  2.  Whether,  under  all  the  circum- 
stances of  the  case,  Prior  was  an  assignee  in  equity,  entitled  to 
maintain  the  present  action  ? 

Upon  the  first  point,  we  are  of  opinion  that  the  law  was  correctly 
laid  down  by  the  court  below.  The  argument  of  the  defendant's 
counsel  admits,  that  where  a  bill  imports  on  its  face  to  be  for  "  value 
received,"  it  \a  primd  fade  evidence  of  that  fact  between  the  original 
parties ;  but  it  is  stated,  that  it  is  not  evidence  of  the  fact  against 
third  persons.  We  know  of  no  such  distinction.  In  all  cases  where 
the  biU  can  be  used  as  evidence  either  against  the  parties,  or  against 
third  persons,  the  same  legal  presumption  arises  of  its  having  been 
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given  for  value  received,  as  exists  in  relation  to  a  deed  expressed  to 

be  given  for  a  valuable  consideration.     In  this  respect,  bills 

of  exchange,  and  negotiable  notes,  are  *  distinguished  from  [  *  283  ] 

all  other  parol  contracts,  by  authorities  which  are  not  now 

to  be  questioned;  Chitty  on  Bills,  (2d  edit)  12, 62 ;  1  Wils.  Rep.  189; 

Burr.  1516 ;  Salk.  25;  1  Bos.  &  Pull.  651. 

The  other  question  requires  more  consideration,  though  it  does 
not  in  our  judgment  present  any  intrinsic  difficulty.  It  has  been 
long  since  settled,  that  where  a  chose  in  action  is  assigned  by  the 
owner,  he  shall  not  be  permitted  fraudulently  to  interfere  and  defeat 
the  rights  of  the  assignee  in  the  prosecution  of  any  suit  to  enforce 
those  rights.  And  it  has  not  been  deemed  to  make  any  difference 
whether  the  assignment  be  good  at  law,  or  in  equity  only.  This 
doctrine  was  ftiUy  recognized  by  this  court  when  this  case  was 
formerly  before  us ;  Welch  v.  Mandeville,  1  W.  235.  It  was  then 
applied  to  a  case,  where  the  whole  chose  in  action  was  alleged  to 
have  been  assigned ;  and  it  was  certainly  then  supposed  that  the 
doctrine  in  courts  of  law  had  never  been  pressed  to  a  greater  extent. 
We  are  now  called  upon  to  press  it  still  further,  so  as  to  embrace 
cases  of  partial  assignments  of  choses  in  action. 

It  is  contended  on  behalf  of  the  plaintiif,  in  the  first  place,  that  the 
faets  of  this  case  establish,  by  legal  inference,  that  the  articles  of 
agreement  were  entirely  assigned  in  equity  ta  the  plaintiff.  If  this 
ground  fails,  it  is  in  the  next  place  contended,  that  an  assignment 
was  made  of  the  debt  due  by  the  articles,  to  the  extent  of  $7,500, 
the  amount  of  the  bills  drawn  on  Mandeville  and  Jamesson, 
and  that  *t)n3,per  se^  authorizes  Prior  to  sustain  the  present  [  *  284  ] 
action. 

In  support  of  the  first  position,  it  is  argued  that  the  bills  being 
primd  facie  evidence  of  an  equivalent  advance  made  by  Prior,  the 
possession  by  the  latter  of  the  articles  of  agreement,  and  the  delivery 
to  him  of  the  account  signed  by  Mandeville  and  Jamesson,  afford  a 
legal  presumption  that  the  articles  and  account  were  delivered  to  him 
atf  security  for  the  payment  of  such  advance,  and  thereby  he  acquired 
a  lien  on  them  like  that  acquired  by  the  delivery  of  title  deeds,  as 
security  for  a  debt,  which  lien  has  always  been  deemed  to  be  equiv- 
alent to  an  equitable  mortgage.  It  may  be  admitted,  that  according 
to  the  course  of  the  authorities  in  England,  and  as  applicable  to  the 
state  of  land  tities  there,  a  deposit  of  title  deeds  does,  in  the  cases 
alluded  to,  create  a  lien,  which  will  be  recognized  as  an  equitable 
mortgage,  and  wiU  entitie  the  party  to  call  for  an  assignment  of  the 
property  included  in  the  title  deeds.  It  may  also  be  admitted,  that 
a  deposit  of  a  note  not  negotiable,  as  security  for  a  debt,  will  entitia 

53* 


680         SUPR^EME   COURT  OF  THE  UNITED  STATES. 

Manderille  v.  Welch.    5  W.    • 

the  creditor,  after  notice  to.  the  maker,  to  enforce  in  eqtdty  his  lien 
against  the  depositor,  and  his  assignees  in  bankruptcy.  Such  was 
the  case  cited  at  the  bar  from  Atkyn's  Reports,  Ez  parte  Byas,  1 
Atk.  124.  But  in  cases  of  this  nature,  the  doctrine  proceeds  npon 
the  supposition,  that  the  deposit  is  clearly  established  to  have  been 
made  as  security  for  the  debt';  and  not  upon  the  ground  that  the 

mere  fact  of  a  deposit  unexplained  affords  such  pro6f.  In 
[  •  285  ]  •  the  case  at  the  bar,  it  was  not  proved  that  the  articles 

were  delivered  by  Welch  to  Prior,  at  all,  much  less  that 
they  were  delivered  as  security  for  the  bills.  The  delivery  of  the 
account  is  certainly  an  equivocal  act,  and  might  have  been  as  a 
voucher  of  the  right  of  Welch  to  draw  on  Mandeville  and  Jamesson. 
There  is  this  further  deficiency  in  the  proof,  that  the  bills  do  not 
appear  ever  to  have  been  presented  to  the  drawees  for  acceptance, 
which  not  only  rebuts  the  presumption  from  the  face  of  the  bills  that 
they  were  received  for  value,  since  a  bond  fide  holder  could  not  be 
supposed  guilty  of  such  fatal  laches ;  but  draws  after  it  the  auxiliary 
presumption,  that  they  were  in  the  hands  of  Prior  as  agent,  and, 
therefore,  that  he  had  not  any  assignment  of  the  articles  as  security. 
And  it  may  be  added  that  the  suit  commenced  in  chancery,  by 
Prior,  for  this  very  debt,  and  afterwards  discontinued,  does  not 
assert  any  assigned  title  in  himself,  but  proceeds  against  Mandeville 
and  Jamesson,  as  the  mere  debtors  of  Welch.  Under  such  circum- 
stances, this  court  cannot  say  that  the  instruction  of  the  circuit  court 
was  correct,  that  the  jury  ought  to  infer  that  Prior  was  an  assignee, 
entitled  to  sue  for  the  whole  debt  due  upon  the  articles. 

The  ground,  then,  that  there  was  a  deposit  of  the  articles  as  collat- 
eral security,  failing,  we  are  next  led  to  examine  the  position  of  the 
defendant's  counsel,  that  there  was  a  partial  lien  or  appropriation  of 
the  debt  due  from  Mandeville  and  Jamesson,  under  the  articles  to  the 

extent  of  the  sum  due  on  the  bills,  which  is  equivalent  to 
[  •  286  ]  an  equitable  assignment  of  so  *  much  of  the  debt     It  is 

said,  that  a  bill  of  exchange  is,  in  theory,  an  assignment  to 
the  payee  of  a  debt  due  from  the  drawee  to  the  drawer.  This  is 
undoubtedly  true,  where  the  bill  has  been  accepted,  whether  it  be 
drawn  on  genefal  funds,  or  a  specific  fund,  and  whether  the  bill  be 
in  its  own  nature  negotiable  or  not ;  for  in  such  a  case,  the  acceptor, 
by  his  assent,  binds,  and  appropriates  the  funds  for  the  use  of  the 
payee.  And  to  this  effect  are  the  authorities  cited  at  the  bar;  Yeates 
V.  Groves,  1  Ves.  jun.  280;  Gibson  v.  Minet,  per  Eyre,  C.  J.  1  H. 
Bl.  569,  602;  Tatlock  v.  Harris,  3  T.  R.  174.  In  cases  also  where 
an  order  is  drawn  for  the  whole  of  a  particular  frind,  it  amounts  to 
jan  equitable  assignment  of  that  fund,  and  after  notice  to  the  drawee 
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it  binds  the  fudd  in  his  hand.  But  where  the  order  is  drawn  either 
on  a  general  or  a  particular  fund,  for  a  part  only,  it  does  not  amount 
to  an  assignment  of  that  part,  or  give  a  lien  as  against  the  drawee, 
unless  he  consent  to  the  appropriation  by  an  acceptance  of  the  draft ; 
or  an  obligation  to  accept  may  be  fairly  implied  from  the  custom  of 
trade,  or  the  course  of  business  between  the  parties  as  a  part  of  their 
contract.  The  reason  of  this  principle  is  plain.  A  creditor  shall  not 
be  permitted  to  split  up  a  single  cause  of  action  into  many  actions, 
without  the  assent  of  his  debtor,  since  it  may  subject  him  to  many 
embarrassments  and  responsibilities  not  contemplated  in  his  original 
contract.  He  has  a  right  to  stand  upon  the  singleness  of  his  original 
contract,  and  to  decline  any  legal  or  equitable  assignments 
by  which  it  may  be  broken  'into  fragments.  When  he  [  *  289  ] 
undertakes  to  pay  an  integral  sum  to  his  creditor,  it  is  no 
pairt  of  his  contract  that  he  shall  be  obliged  to  pay  in  fractions  to 
any  other  persons.  So  that  if  the  plaintiff  could  show  a  partial 
assignment  to  the  extent  of  the  bills,  it  would  not  avail  him  in  sup- 
port of  the  present  suit.  But,  in  the  present  case,  there  is  no  proof 
of  any  presentment  of  the  bills,  much  less  of  any  acceptance  by  the 
defendant,  to  establish  even  a  partial  assignment  of  the  debt.  And 
if  there  were,  it  would  still  be  necessary  to  show  that  there  was  an 
assignment  of  the  articles,  as  an  attendant  security,  before  the  plain- 
tiff could  found  his  action  upon  them.  Indeed,  by  the  very  terms  of 
the  pleadings,  the  plaintiff  undertakes  to  establish  an  assignment  of 
the  whole  debt  due  by  the  articles ;  and  if  he  fails  in  this,  there  is  an 
end  to  his  recovery.  So  that,  in  whatever  view  we  contemplate 
the  facts  of  this  case,  or  the  law  applicable  to  it,  the  plaintiff  has 
not  shown  any  sufficient  title  to  sustain  his  replication  to  the 
fourth  plea. 

.  Several  other  objections  have  been  taken  at  the  bar  to  the  plain- 
tiff's right  of  recovery,  which  under  other  circumstances  would  have 
deserved  serious  consideration ;  but,  as  upon  the  merits  of  the  case, 
as  they  are  apparent  upon  the  record,  the  judgment  of  this  court  is 
decidedly  against  the  plaintiff,  it  is  unnecessary  to  give  any  opinion 
upon  those  objections.        •  Judgment  reversed. 

5P.  390,580;  6  P.  291. 
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Wallace  v.  Anderson. 

5  W.  291. 

4^4    ^  J  "^  An  information  for  a  guo  warranto,  to  try  the  title  to  an  office,  cannot  be  maintained,  bat  at 
^  n     ,    ^-     the  instance  of  the  government ;  and  the  consent  of  parties  will  not  give  jnrisdiction  in 
*^     ^       sach  a  case. 

Error  to  the  circuit  court  of  the  United  States  for  Ohio. 

This  was  an  information  for  a  quo  wourfwnJto^  brought  to  try  the 
title  of  the  defendant  to  the  office  of  principal  surveyor  of  the  Vir- 
ginia military  bounty  lands  north  of  the  River  Ohio,  and  between-  the 
rivers  Scioto  and  Little  Miami.  The  defendant  had  been  appointed 
to  the  office  by  the  State  of  Virginia,  and  continued  to  exercise  its 
duties  until  the  year  1818,  during  all  which  time  his  official  acts  were 
recognized  by  the  United  States.  In  that  year,  he  was  removed  by 
the  governor  and  council  of  Virginia,  and  the  plaintiff  appointed  in 
his  place.  The  writ  was  brought,  by  consent  of  parties,  to  try  the 
title  to  the  office,  waiving  all  questions  of  form,  and  of  jurisdiction. 
Judgment  was  given  in  the  court  below  for  the  defendant,  and  the 
cause  was  brought  by  writ  of  error  to  this  court. 

Hardin^  for  the  plaintiff. 

The  Attorney' General  and  Scott^  for  the  defendant 

[  •  292  ]  *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court, 
that  a  writ  of  quo  warranto  could  not  be  maintained,  ex- 
cept at  the  instance  of  the  government ;  and  as  this  writ  was  issued 
by  a  private  individual,  without  the  authority  of  the  government,  it 
could  not  be  sustained,  whatever  might  be  the  right  of  the  prosecu- 
tor, or  of  the  person  claiming  to  exercise  tl^e  office  in  question.  The 
information  must,  therefore,  be  dismissed.  Judgment  reversed. 


Polk's  Lessee  v.  Wendell  et  ah 

5  W.  293. 

/     ^  There  are  cases  in  which  a  grant  is  ahsolatelj  roid ;  as  where  the  State  has  no  title  to  the 

\/V.  3  ^  ^  thing  granted,  or  where  the  officer  had  no  authority  to  issae  the  grant,  &c.   In  sach  cases, 

^    2  [J  7  the  validity  of  the  grant  is  necessarily  examinable  at  law. 

i°  Y%  y  A  grant  raises  a  presumption  that  every  prerequisite  to  its  issning  was  complied  with,  and  a 
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warrant  is  evidence  of  the  existence  of  an  entry ;  bnt  where  the  entry  has  never  in  fact  y/^  ^  V/ 
been  made,  and  the  warrant  is  forged,  no  right  accrues  under  the  apt  of  North  Carolina /^  /*'//d  7 
of  1777,  and  the  grant  is  void.  /d^  Lj  U.  "^ 

Where  a  party,  in  order  to  prove  that  there  were  no  entries'to  authorize  the  issuing  of  the  z^/*  /^  ^^ 
warrants,  offered  to  give  in  evidence'  certified  copies  of  warrants  from  the  same  office,  of  y  ^  j  j^j 
the  same  dates  and  numbers,  but  to  different  persons,  and  for  different  quantities  of  lands: .  ^  ^ . .  . 
Held,  that  this  was  competent  evidence  to  prove  the  positive  fact  of  the  existence  of  the y /^     ^  ^ 


entries  specified  in  the  copies  ;  but  that  in  order  to  have  a  negative  effect  in  disproving' 
the  entries  alleged  to  be  spurious,  the  whole  abstract  ought  to  be  produced  in  court,  or 
inspected  under  a  commission,  or  the  keeper  of  the  document  examined  as  a  witness, 
from  which  the  court  might  ascertain  the  fact  of  the  non-existence  of  the  contested  entries. 

In  such  a  case,  certificates  from  the  secretary's  office  of  North  Carolina,  introduced  to 
prove  that  on  the  entries  of  the  same  dates  with  those  alleged  to  be  spurious,  other  war- 
rants issued,  and  other  grants  were  obtained  in  the  name  of  various  individuals,  but  ^one 
to  the  party  claiming  under  the  'alleged  spurious  entries,  is  competent  circumstantial 
evidence  to  be  left  to  the  jury.  In  such  a  case,  parol  evidence,  that  the  warrants  and 
locations  had  been  rejected  by  the  en  try- taker  as  spurious,  is  inadmissible. 

It  seems,  that,  whether  a  grant  be  iabsolutely  void,  or  voidable  only,  a  junior  ^ntee  is  not, 
by  the  law  of  Tennessee,  permitted  to  avail  himself  of  its  nullity,  as  against  an  inttocent 
purchaser  without  notice. 

Error  to  the  circuit  court  of  the  United  States  for  West  Ten- 
nessee. 

« This  was  an  action  of  ejectment,  for  5,000  •acres  of  land,  [  *  294  ] 
in  the  State  of  Tennessee,  granted  by  the  governor  of  North 
Carolina,  to  Polk,  the  lessor  of  the  plaintiff,  on  the  6th  of  May,  1800, 
on  a  warrant  from  John  Armstrong's  office,  dated  May  25,  1784. 
The  defendants,  who  were  proved  to  be  in  possession  of  part  of  this 
tract,  claimed  title  und^  a  grant  from  the  governor  of  North  Carolina 
to  John  Seveir,  for  25,060  acres,  bearing  date  on  the  28th  of  August, 
1795.  This  grant  appears  by  the  annexed  certificate  of  survey,  to 
be  founded  on  40  land  warrants  of  640  acres  each,  numbered  from 
1634  to  1676,  and  surveyed  in  one  entire  tract  The  land  in  dispute 
was  proved  to  lie  within  the  lines  of  Seveir's  grant.  The  plaintiff 
having  proved  that  John  Carter  was  entry-taker  of  Washington 
county,  until  February  28, 1780,  and  that  Landon  Carter  was  then 
appointed,  offered  in  evidence  an  office  copy  of  an  abstract  (marked 
K.  in  the  transcript)  of  the  warrants,  on  which  Seveir's  survey  and 
grant  were  founded ;  the  otiginal  book  of  entries  being  destroyed. 
From  this  copy,  it  appeared  that  ^  the  warrants  were  issued  from 
the  Washington  county  office,  in  April  or  May,  1780,  to  the  surveyor 
of  Sullivan  county,  and  purported  to  be  founded  on  entries  which 
bore  date  on  the  16th  of  September,  1779.  They  were  all  signed 
"  Landon  Carter,  entry-taker."  He  also  produced,  and  offered  to 
give  in  evidence,  office  copies  of  warrants  from  the  same  office, 
(marked  H.  and  L.  in  the  transcript,)  of  the  same  dates  and 
numbers,  but  to  different  persons,  and  for  different  quan- 
tities of  land.     These  warrants  appeared  *  to  be  issued  by  [  *  295  J 


//y 
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John  Carter ;  and  were  offered,  like  Seveir's  warrants,  for  the  pur- 
pose of  showing  that  the  latter  were  spurious,  and,  consequently, 
that  Seveir's  grant  was  void.  The  plaintiff  also  offered  in  evidence 
a  grant  to  Seveir  for  32,000  acres,  dated  27th  of  November,  1795, 
which  purported  to  be  founded  on  36  warrants,  all  of  them  except 
the  first  two  on  alleged  entries,  dated  on  the  same  16th  of  Septem- 
ber, 1779.  He  also  offered  to  prove,  that  the  first  two  warrants  had 
been  satisfied  by  prior  grants,  and  in  respect  to  the  others,  that  war- 
rants for  the  same  numbers  issued  to  other  persons,  and  were  recog- 
nized in  the  abstract  of  Carter's  entry-book,  but  none  of  Seveir's. 
The  plaintiff  also  offered  to  prove,  that  the  warrants  arid  locations 
of  Seveir  had  been  insinuated,  in  1794  or  1795,  into  the  entry-taker's 
office,  without  his  knowledge ;  that  they  were  rejected  by  the  entry- 
taker  as  spurious ;  and  that  the  locations  were  in  Seveir's  hand- 
writing. The  plaintiff  also  offered  to  give  in  evidence  a  report  to 
the  legislature  of  Tennessee,  of  November  8,  1803,  declaring  all 
Seveir's  warrants  to  be  firaudulent  fabrications.  All  this  testimony 
was  overruled  and  rejected  by  the  court,  to  which  the  plaintiff  except- 
ed. A  verdict  was  taken,  and  judgment  rendered  for  the  defendants, 
and  the  cause  was  brought  by  writ  of  error  to  this  court 

Harper  and  Oastonj  for  the  plaintiff. 

The  Attorney- General  and  Williams ^  contra. 

[  *  301  ]       •  Johnson,  J.,  delivered  the  opinion  of  the  court. 

Both  these  tities  are  founded  pn  what  are  called  removed 
warrants,  and  priority  of  entry  is  altogether  immaterial  to  the  issue. 
But  the  existence  of  an  entry,  it  is  contended  on  behalf  of  the  plain- 
tiff, is  indispensable  to  the  issuing  of  a  warrant  of  survey,  and  to  the 
validity  of  grants,  which  ought  by  law  to  have  their  origin  in  such 
entries.  With  a  view,  therefore,  to  impeach  the  prior  grant  to  Seveir, 
under  which  these  defendants  claim,  the  plaintiff  proposes  to  prove, 
that  there  never  were  in  fact  any  entries  made  to  justify  the  issuing 
of  the  warrants  under  which  their  title  had  its  inception.  It  has  been 
also  suggested,  that  his  intention  further  was  to  prove  the  warrants 
themselves  forgeries.  But  this  does  not  appear  from  the  bill  of  excep- 
tions, as  will  be  more  particularly  shown  when  we  come  to  analyze 
it,  with  a  view  of  determining  what  evidence  appears  to  have  been 

rejected  in  the  circuit  court 
[  •  302  ]       *  The  evidence  offered  in  the  court  below,  with  a  view  to 

invalidating  Seveir's  grant,  was  rejected ;  and  on  the  writ  of 
error  to  this  court,  one  general  question  arises,  whether  any,  and  if 
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any,  what  evidence  of  facts,  prior  to  the  issuing  of  a  grant,  shall  be 
received  to  invalidate  it  ? 

When  the  case  was  before  this  court,  in  the  year.  1815,^  the 
same  questioft  was  brought  to  its  notice,  and  received  its  most' 
earnest  and  anxious  attention.  Long  experience  had  sq.tisiied  the 
mind  of  every  member  of  the  court,  of  the  glaring  impolicy  of  ever 
admitting  an  inquiry  beyond  the  dates  of  the  grants  under  which 
lands  are  claimed.  But  the  peculiar  situation  of  Kentucky  and  Ten- 
nessee, with  relation  to  the  parent  States  of  Virginia  and  North 
Carolina,  and  the  statutory  provisions  and  course  of  decisions  that 
have  grown  out  of  that  relation,  has  imposed  upon  this  court  the 
necessity  of  pursuing  a  course  which  nothing  but  necessity  could  have 
reconciled  to  its  ideas  of  law  or  policy.  The  sole  object  for  which 
jurisdiction  of  cases  between  citizens  of  different  States  is  vested 
in  the  courts  of  the  United  States,  is  to  secure  to  all  the  administra- 
tion of  justice,  upon  the  same  principles  on  which  it  is  administered 
between  citizens  of  the  same  State.  Hence,  this  court  has  never 
hesitated  to  conform  to  the  settFed  doctrines  of  the  States  on  landed 
property,  where  they  are  fixed,  and  can  be  satisfactorily  ascertained ; 
nor  would  it  ever  be  led  to  deviate  from  them,  in  any  case  that  bore 
the  semblance  of  impartial  justice. 

It  has  been  supposed,  that  in  the  former  decision  alluded 
to  in  this  case,  this  court  has  gone  beyond  •the  decisions  of  [  *  303  ] 
the  courts  of  Tennessee,  in  opening  the  door  to  inquiries 
into  circumstances  occurring  prior  to  the  issuing  of  a  grant. 

An  attentive  perusal  of  that  decision  will  detect  the  error;  or 
prove,  if  it  has  done  so,  it  has  done  it  on  principles  that  cannot  be 
controverted. 

It  is  obvious  from  the  report  of  the  decision,  that  it  was  at  that 
time  presented  under  an  aspect  somewhat  different  from  that  in  which 
it  now  appears.  The  forgery  of  the  warrants  constituted  a  part  of 
the  case  which  the  plaintiff*  was  precluded  from  making  out  in  evi- 
dence. And  to  collect  the  purport  of  the  decision,  at  that  time  ren- 
dered, the  best  resort  will  be  to  the  words  in  which  it  is  delivered. 

Two  sentences  will  give  the  substance  of  that  decision.  They  are 
expressed  in  the  following  words :  "  But  there  are  cases  in  which  a 
grant  is  absolutely  void ;  as  where  the  State  has  no  title  to  the  thing 
grantea,  or  where  the  ojEcer  had  no  authority  to  issue  the  grant.  In 
such  cases,  the  validity  of  the  grant  is  necessarily  examinable  at 
law."  And  "  if,  as  the  plaintiff*  offered  to  prove,  the  entries  were 
never  made,  and  the  warrants  were  forgeries,  then  no  right  accmed 

1  9  C.  87. 
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under  the  act  of  1777 ;  no  purchase  of  the  land  was  made  from  the 
State  ;  and,  independent  of  the  Act  of  Cession  to  the  United  States, 
the  grant  is  void  by  the  express  words  of  the  law." 

These  two  sentences  comprise  the  substance  of  that  decision.  For, 
as  to  the  doubts  expressed  in  the  last  paragraph  of  the  opinion, 
relative  to  the  inception  of  a  right  in  the  ceded  territory  prior  to  the 
cession,  it  is  but  a  doubt,  and  is  removed  by  a  reference 
[  •  304  ]  •  to  the  6th  section  of  the  act  of  1784.  As  to  the  question 
what  evidence  shall  be  sufficient  to  prove  the  existence  of 
the  entry,  the  court  is  silent  As  to  what  validity  shall  be  given  to 
the  grants  emanating  from  •  North  Carolina,  the  decision  places  it 
upon  the  statutes  of  North  Carolina.  And  although  an  opinion  is 
expressed  that  North  Carolina  could  make  no  new  grants  after  the 
cession,  who  could  have  entertained  a  doubt  upon  that  question  ? 
The  right  reserved  to  her  was  to  perfect  incipient  grants ;  but  what 
restraint  is  imposed  upon  her  discretion ;  or  what  doubt  suggested  of 
her  good  faith  in  executing  that  power  ? 

It  will  be  perceived,  that  as  to  irregularities  committed  by  the 
officers  of  government  prior  to  the  grant,  the  court  does  not  express 
a  doubt  but  that  the  government,  and  not  the  individual,  must  bear 
the  consequences  resulting  from  them.     On  the  contrary,  it  declares 
that  the  existence  of  the  grant  is,  in  itself,  a  sufficient  ground,  from 
which  every  man  may  infer  that  every  prerequisite  has  been  per- 
formed.    All  then  that  it  decides  is,  that  an  entry  was  indispensable 
as  the  inception  of  a  title  to   Seveir ;  that  if  an  original  grant  had 
issued  to  him  after  the  cession,  or  a  title  had  been  perfected  where 
there  was  no  incipient  title  before  the  cession,  as  in  the  case  of  a  grant 
on  a  forged  warrant,  and  no  entry,  that  it  would  be  void.     But  in 
admitting  that  the  grant  shall  support  the  presumption  that  every 
prerequisite  existed,  it  necessarily  admits  that  'a  warrant  shall  be 
evidence  of  the  existence  of  an  entry.     Nor  is  it  by  any  means  con- 
clusive to  the  contrary,  that  the  entry  does  not  appear  upon 
[  'SOS  ]  *  the  abstract  of  entries  in  Washington  county,  recorded  in 
the  secretary's  office.    On  the  contrary,  if  the  warrants  issued 
are  signed  by  the  entry-taker,  it  is  conclusive  that  the  locations  were 
received  by  him,  and  if  h§  omitted  to  enter  them,  his  neglect  ought  not 
to  prejudice  the  rights  of  him  in  whose  favor  the  warrants  were  issued. 
That  an  entry  is  necessary  to  give  validity  to  these  gralits,  we 
think  not  only  perfectly  deducible  from  the  statutory  provisions  in 
force  in  Tennessee,  but  also  from  the  legal  adjudications  of  their 
courts.     Nay,  they  have  not  assumed  the  principle,  that  the  issuing 
of  the  grant  shall  be  deemed  a  recognition  of  the  legal  sufficiency  of 
an  entry ;  but  have  decided  a  grant  void  which  emanated  from  an 
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entry  not  sanctioned  by  the  statutes  of  North  Carolina,  though  the 
grant  was  issued  when  it  might  have  lawfully  issued.  Jackson  v. 
Honeycut,  1  Tenn.  R.  30.  And  in  the  case  of  Dodson  v.  Cocke  and 
Stewart,  so  much  relied  on  in  the  argument,  the  legal  validity  of  a 
grant  is  expressly  referred  to  the  validity  of  the  entry  at  the  time  it 
was  made.  Id.  314.  It  would,  indeed,  be  wonderful  if  it  were  other- 
wise, since  it  is  the  acknowledged  law  of  Tennessee,  that  a  prior 
entry  will  give  precedence  to  a  junior  grant;  a  principle j which 
obviously  supposes  the  entry  to  be  of  the  essence  of  the  transfer  of 
property;  the  grp-nt,  that  which  gives  it  palpable  existence;  or  at 
least,  that  it  holds  the  freehold  in  abeyance,  ready  to  vest  upon  the 
contingency  of  the  expected  grant. 

It  has  also  been  asserted,  that  the  courts  of  the  State  of 
Tennessee  have  frequently  and  uniformly  *  decided  directly  [  *  306  ] 
the  reverse  of  the  opinion  of  the  supreme  court.  This  asser- 
tion has  reference  to  that  part  of  the  opinion  which  declares  that  a 
grant  issuing  "without  entry,  and  on  forged  warrants,"  is  a  void 
grant.  Such  an  idea  could  only  have  resulted  from  inattention  to 
the  obvious  distinction  between  the  acts  of  the  State's  agents  or 
officers,  and  the  impositions  practbed  upon  them,  between  the  case 
of  a  right  really  incipient,  and  that  where  no  right  ever  did  exist 
How  could  the  State  of  North  Carolina  have  been  performing  an 
act  toward  perfecting  a  right,  where,  by  the  supposed  case,  no  right 
could  possibly  have  existed,  no  entry  ever  was  made,  and  the  warrant 
forged  ?  A  new  grant,  it  must  be  admitted,  she  could  not  have 
made,  but  would  not  this  have  been  a  new  grant?  We  will  respect 
the  decisions  of  the  state  tribunals,  but  there  are  limits  which  no 
court  can  transcend. 

But  the  courts  of  Tennessee  have  not  so  decided.  In  the  case  of 
Dodson  V.  Cocke  and  Stewart,^  it  will  be  found  that  the  marginal 
note  of  the  decision  is  too  general  in  its  expression,  and  that  the 
court  decides  nothing  but  what  has  been  expressly  admitted  by  this 
court,  since  the  legal  validity  of  the  entry  is  made  the  very  basis  of 
that  decision.  So  of  the  case  of  Sevier  and  Anderson  v.  Hill,^  the 
only  point  on  which  the  judges  seem  to  have  coincided  was,  that  no 
other  consideration  should  be  proved  than  what  the  grant  expressed 
on  the  face  of  it,  (see  the  opinion  of  Judge  Humphreys.)  If  any 
other  point  is  decided,  it  is  immaterial  to  the  present  question. 

*  This  court  disavows  having  ever  decided  more  than  [  *  307  ] 
that  an  entry,  or  other  legal  incipiency  of  title,  was  neces- 
sary to  the  validity  of  a  grant  issued  by  North  Carolina,  for  lands  in 

1 1  Tenn.  814.  «  2  Tenn.  28. 
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Tennessee,  after  the  separation.  They  have  never  expressed  an 
inclination  to  let  in  inquiries  into  the  frauds,  irregularities,  acts  of 
negligence,  or  of  ignorance  of  the  officers  of  government,  prior  to  the 
issuing  of  the  grant ;  but  on  the  contrary  have  expressed  tiie  opinion 
that  the  government  must  bear  the  consequences.  But  while  they 
94mit  that  a  genuine  warrEtnt  shall  be  in  itself  the  evidence  of  an 
entry,  they  cannot  yield  to  the  absurdity  of  attaching  that  effect  to  a 
forged  warrant 

With  regard  to  the  decisions  of  the  State  of  North  Carolina,  it  is  a 
well  known  fact,  that  on  the  subject  of  the  effect  of  entries,  the  courts 
of  the  two  States  are  at  direct  variance.  And  singular  as  it  may 
seem,  opposite  constructions  of  the  same  laws  constitute  rules  of 
decision  to  their  respective  courts.  And  if  it  is  the  law  upon  their 
pwn  citizens,  we  are  willing  to  apply  the  same  rules  of  property  to  all 
others.  But  even  the  courts  of  that  State,  in  their  rigid  adherence  to 
the  dates  and  effect  of  grants,  and  the  principle  that  they  are  not 
void  but  voidable,  are  sometimes  driven  to  the  most  awkward  shifts 
in  adjudicating  on  cases  affected  by  the  act  of  1777.  Thus,  in  the 
Trustees  of  the  University  v.  Sawyer,  Taylor's  R.  114,  they  have 
said,  that  although  '<  they  cannot  declare  a  grant  void,  they  will 
adjudge  that  the  grantee  takes  nothing  under  it."  And  in  a 
[  •  308  ]  case  decided  in  1802,  N.  Carolina  R.  441,  they  •have  found 
themselves  compelled,  under  their  acts  of  1777, 1778,  and 
1783,  to  declare  a  grant  absolutely  void,  on  the  ground  of  the  inva- 
lidity of  the  entry  with  reference  to  facts  that  required  the  interven- 
tion of  a  jury.  So  that  it  would  seem,  even  in  North  Carolina,  a 
valid  entry  was  indispensable  to  a  valid  giant.  That  priority  of 
entry  would  not  give  priority  to  a  junior  grant,  is  certainly  decided 
in  the  case  of  Williams  v.  Wells,  reported  in  the  North  Carolina 
Law  Repository,  383.  But  even  that  point,  it  would  seem,  had  not 
been  well  established  as  a  principle  of  law,  since  the  jury  in  that  case, 
(which  is  a  recent  one,)  manifested  their  dissatisfaction  with  the 
charge  of  the  court,  by  finding  against  it 

There  was  one  point  made  in  the  argument  of  this  case,  which, 
from  its  general  importance,  merits  our  serious  attention,  and  which 
may  have  entered  into  the  views  of  the  circuit  court  in  making  their 
decision.  It  was  whether,  admitting  this  grant  to  be  void,  innocent 
purchasers  without  notice,  holding  under  it,  should  be  affected  by  its 
nullity? 

This  would  seem  to  depend  on  the  question,  whether  we  shall,  as 
to  innocent  purchasers,  view  it  as  a  void  or  voidable  grant. 

On  general  principles,  it  is  incontestable,  that  a  grantee  can  convey 
no  more  than  he  possesses.    Hence  those  who  came  in  under  the 
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holder  of  a  void  grant,  can  acquire  nothing.  But  it  is  clear  that  the 
courts  of  the  State  of  Tennessee  have  held  otherwise.  In  Miller  v. 
Holt,  1  Tenn.  R.  Ill,  it  is  expressly  adjudged,  that  whether 
a  grant  be  *  void  or  voidable,  a  junior  grantee  shall  not  avail  [  *  309  ] 
himself  of  its  nullity  as  against  an  innocent  purchaser  with- 
out notice.  Yet  the  North  Carolina  act  of  1777,  certainly  declares 
grants  obtained  by  fraud  to  be  absolutely  void.  And  the  same 
result  must  follow,  where  the  State  has  relinquished  its  power  to 
grant,  or  no  law  exists  to  support  the  validity  of  a  grant  But  it 
seems  that  the  courts  of  Tennessee  have  adopted  this  distinction, 
that  grants  in  such  cases  shall  be  deemed  void  only  as  against  the 
State,  and  not  then  until  adjudged  so  by  some  process  of  law.  That 
as  between  individuals,  the  title  shall  be  held  to  vest  sub  modo^  and 
innocent  purchasers,  without  notice,  shall  not  be  ousted  by  the  inter* 
vention  of  a  subsequent  grantee. 

If  this  be  the  settled  law  of  Tennessee,  we  are  satisfied  that  it 
should  rest  on  the  authority  of  adjudication.  There  is  certainly  a 
palpable  distinction  between  the  cases  of  an  original  grantee,  and  a 
subsequent  purchaser  without  notice.  There  can  be  no  reason  why 
the  grantee  should  be  favored  by  the  leaning  of  courts ;  but  the  latter, 
finding  the  grantee  in  possession  of  the  patent  of  the  State,  which 
on  its  face  presents  nothing  to  put  him  on  his  guard,  has  strong 
claims  upon  the  favor  of  courts,  and  the  justice  of  the  country. 

Upon  analyzing  the  bill  of  exceptions,  it  will  be  found  that  the 
plaintiff  does  not  propose  to  prove,  in  express  terms,  that  the  warrants 
in  this  case  were  forgeries.  But,  with  a  view  to  proving  that  there 
were  no  entries  to  authorize  the  issuing  of  the  warrants,  he 
tenders  various  certified  documents  from  •the  several  offices  [  *  310  ] 
of  North  Carolina  and  Tennessee,  from  which  he  would 
raise  an  inference,  that  it  was  impossible  that  such  entries  could 
have  existed ;  and  then  tenders  parol  evidence  to  prove  that  the  loca* 
tions  on  which  the  warrants  purport  to  have  issued,  had  never  been 
passed  to  entry,  and,  together  with  the  warrants  and  surveys  founded 
upon  them,  had  been  rejected  by  a  particular  entry-taker,  (the  sue* 
cessor  of  him  who  is  supposed  to  have  issued  these  warrants,)  on 
the  ground  of  their  being  spurious  and  invalid.  Also,  tl^at  they  had 
been  reported  as  spurious  by  a  committee  of  the  Tennessee  legis- 
lature. 

As  the  exception  does  not  come  up,  on  a  misdirection  of  the  court, 
but  generally  on  the  rejection  of  the  evidence  offered,  the  only 
remaining  questions  arise  on  its  legal  competency. 

And  first  we  are  of  opinion,  that  the  document  marked  K,  in  the 
transcript  of  the  record,  was  competent  evidence  to  prove  the  fact  of 
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the  existence  of  the  entries  therein  specified,  and  so  far  it  ought  to 
have  been  admitted,  because  it  is  expressly  made  evidence  by  the  act 
of  the  21st  of  September,  1801.  But,  as  far  as  a  negative  use  was 
intended  to  be  made  of  that  abstract,  we  are  of  opinion  the  certi« 
ficate  of  the  officer  was  properly  rejected.  There  is  no  such  effect 
given  either  to  that  document,  or  the  clerk's  certificate,  by  any 
legislative  act,  and  such  an  effect  could  only  be  given  to  the  prodnc* 
tion  of  the  whole  abstract,  from  which  the  court  might,  by  inspection, 
have  ascertained  the  fact  of  the  non-existence  of  the  con- 
{  •Sll  ]  tested  entries;  or  from  an  *  examination  of  the  keeper  .of 
that  document  as  an  ordinary  witness,  or  inspection  of  it 
made  under  a  commission. 

The  documents  ofiered,  marked  H.  and  L.,  were  numerous  certi- 
ficates from  the  secretary's  office  of  North  Carolina,  of  warrants  and 
grants,  introduced  to  prove,  that  on  the  entries  of  the  dates  specified 
as  the  dates  of  the  entries  to  Seveir,  other  warrants  issued,  and  other 
grants  were  obtained  in  the  name  of  various  individuals,  but  none  to 
Seveir.  This  evidence,  also,  we  are  of  opinion,  was  competent 
circumstantial  evidence,  and  ought  not  to  have  been  wholly  rejected. 
With  regard  to  the  report  of  the  committee  of  the  house,  we  can 
hardly  think  it  could  have  been  seriously  offered;  and  the  parol 
evidence  respecting  the  rejection  by  the  subsequent  entry-taker,  was, 
also,  properly  rejected,  inasmuch  as  the  rejection  of  the  return  of 
these  warrants  and  surveys,  was  a  perfectly  immaterial  circumstance 
upon  this  issue.  It  might  as  well  have  been  the  result  of  that  entry- 
taker's  folly,  or  his  wrong,  as  of  any  other  cause.  The  emanation 
of  the  grant  is  sufficient  evidence  that  the  claim  of  Seveir  must  have 
met  with  a  more  favorable  reception  from  a  higher  quarter.  Upon 
the  whole,  the  only  ground  on  which  we  could  sustain  the  decision 
in  the  court  below  is,  that  a  subsequent  purchaser  without  notice  is 
not  to  be  affected  by  any  legal  defects  in  a  grant  which  might  have 
issued  conformably  to  existing  laws.  For,  in  that  case,  all  the  evi- 
dence rejected  may  have  been  immaterial  to  the  issue.  But, 
[  •  312  ]  non  constat^  that  the  evidence  rejected  •was  not  connected 
with  proof  to  rebut  that  defence.  It  is,  therefore,  not  neces* 
sary  here  to  decide  definitively  on  that  point  of  the  law.  If  it  is  the 
received  doctrine  of  the  Tennessee  courts,  we  have  expressed  our 
inclination  not  to  shake  it  But  the  cause  must  necessarily  be  sent 
back  upon  the  rejection  of  the  documents  marked  H.  K.  &  L. 

Judgment  reversed. 

7  W.lj  11  W.380}  2P.216;  6  P.  691 ;  7P.222;  12P.410;  13P.436;  15  P.  93. 
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Mabshall  v.  p.  B.  Beverley. 

5  W.  313. 

A  jadgment  at  law  cannot  be  enjoined  without  making  the  judgment-creditor  a  party  j  it  is/^  ^^^  C^S/ 
Dot  enough  that  the  defendant  admits  himself  to  be  the  owner  of  the  judgment ;  such  an 
admission  may  be  coUusivo. 

Appeal  from  the  dictiit  court  of  the  United  States  for  Virginia. 

Carter  Beverley,  being  indebted  to  tiie  appellant,  Horace  MarshaU, 
assigned  to  him  several  bills  of  exchange,  amounting,  in  the  aggre- 
gate, to  j£900  sterling,  which  had  been  drawn  by  the  respondent, 
Peter  R.  Beverley,  on  Bird  Beverley,  of  London,  in  favor  of  the  said 
Carter  Beverley.  These  bills  were  severally  transferred,  for  valuable 
consideration,  by  the  appellant,  to  Luke  Tiernan  and  Co.,  Stewart 
Montgomery  and  Co.,  Jesse  Eichelberger  and  Co.,  and  Cornelius  and 
John  Comegys ;  and  having  been  forwarded  by  them  to  London  for 
payment,  were  protested  for  non-acceptance  and  non-payment,  and 
80  returned.  Suits  were  instituted  by  these  parties,  against  Peter  R. 
Beverley,  on  which  he  confessed  judgments.  Having  been 
taken  in  execution  *  and  imprisoned,  he  gave  bond  for  the  [  *  314  ] 
prison  bounds,  which  he  broke.  A  second  series  of  suits 
were  brought  on  the  prison-bounds  bonds,  after  judgments  on  which, 
he  filed  the  present  bill  against  Horace  Marshall,  Carter  Beverley, 
Luke  Tiernan  and  Co.,  Stewart  Montgomery  and  Co.,  Jesse  Eichel- 
berger and  Co.,  Cornelius  and  John  Comegys,  and  John  Brown^ 
charging  usury  in  the  transactions  between  Carter  Beverley  ajid 
Horace  Marshall,  and  a  firaudulent  sale  of  certain  slaves  of  Carter 
Beverley,  on  which  Horace  Marshall  retained  a  lien,  as  a  collateral 
security  for  his  debt ;  and  charging,  also,  that  although  the  suits  were 
in  the  name  of  Luke  Tiernan  and  others,  (to  whom  the  bills  had 
been  transferred,)  they  were,  in  fact,  for  the  complainant's  benefit,  he 
having  paid  to  his  indorser  what  was  due  on  those  bills.  On  these 
grounds,  a  perpetual  injunction  was  prayed  for  and  awarded.  The 
appellant,  by  his  answer,  admitted  the  last  allegation ;  but  denied 
the  usury,  and  insisted  that  the  sales  of  Carter  Beverley's  negroes 
had  been  made  in  strict  conformity  with  the  deed  of  trust  under 
which  they  were  sold.  None  of  the  other  defendants  answered  the  * 
bill. 

The  Attorney' O^neraly  for  the  appellant. 

Jones  and  Taylor j  for  the  respondent 

54* 
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LiviNjtSTON,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  in  equity,  of  the  ciicait 
[  •  315  ]  court  for  the  district  of  *  Virginia,  to  which  the  following 
objections  have  been  made :  — 

1.  That  there  is  a  defect  of  parties.  Although  all  the  persons  in 
interest  are  made  defendants  to  the  bill,  yet  none  of  them  had  appeared 

i  to  it  except  the  appellant,  on  whose  answer,  and  the  proofs  in  the 

cause,  the  decree  was  made, 

2.  Another  objection  is,  that  there  was  competent  relief  at  lavr 
against  the  usurious  contract  stated  in  the  blQ ;  but  as  no  defence  of 
ibis  kind  was  there  set  up,  a  court  of  chancery  ought  not  to  have 
interfered,  especially  after  judgment  had  been  obtained  on  the  bills, 

.  and  even  on  the  prison-bounds  bonds,  which  were  taken  on  the  exe- 

\  cution  which  had  issued  on  those  judgments. 

i  3.  It  is  also  contended,  that  there  was  no  usury  in  any  of  the  con- 

tracts between  the  appellant  and  Carter  Beverley,  and  that  the  sale  of 

I  the  negroes  under  the  deed  of  trust  was  fair,  and  in  strict  pursuance 

of  the  authority  vested  in  the  trustee. 

4.  Lastly.  Admitting  the  usury,  and  a  fraud  in  the  sale,  it  is 
insisted  that  the  respondent,  being  an  entire  stranger  to  these  trans- 
actions, had  no  right  to  call  the  appellant  to  account,  or  to  any  relief 
as  against  him. 

The  court  has  had  under  its  consideration  all  these  objections ;  but 
will  now  give  its  opinion  only  on  the  first  of  them.  We  are  all 
satisfied,  that  when  this  decree  was  pronounced,  the  case  was  not 
prepared  for  a  final  hearing.  The  bills,  which  had  been  drawn  by 
P.  R.  Beverley,  having  passed  by  Marshall  into  the  hands 
[  •  316  ]  of  third  persons,  who  had  *  obtained  judgments  on  them, 
and  it  being  a  principal  object  of  the  suit  to  enjoin  further 
proceedings  on  them,  the  parties  in  whose  favor  they  were  rendered, 
ought  not  only  to  have  been  made  defendants,  but  a  perpetual  injunc- 
tion ought  not  to  have  been  decreed  until  their  answers  were  filed. 
It  was  not  enough  in  their  absence  that  the  complainant  should  state, 
and  the  defendant  admit,  that  the  latter  had  paid  these  judgments, 
and  was  now  the  only  person  interested  in  them.  This  might  be 
done  by  collusion,  and  although  that  may  not  be  the  case  here,  it  is 
not  the  course  of  a  court  of  equity  to  make  a  decree  which  is  to 
operate  directly  upon  the  parties  in  interest,  as  the  perpetual  injunc- 
tion does  here,  without  affording  them  an  opportunity  of  being  heard. 
For  this  error,  the  decree  must  be  reversed,  and  the  cause  remanded 
for  further  proceedings.  Decree  reversed. 
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Loughborough  v.  Blake. 

5  W,  317, 

Congress  has  authority  to  impose  a  direct  tax  on  the  District  of  Colombia,  in  proportion  to/^  "p  /^SS 
the  census  directed  to  be  taken  by  the  constitution.  /9/9i  I'TJJ^ 

The  power  of  congress  to  levy  and  collect  taxes,  duties,  imposts,  and  excises,  is  coextensive/^//;  ^^/ 
with  the  territory  of  the  United  States.  .  ^  ./ .       ^ 

The  power  of  congress  to  exercise  exclusive  jurisdiction  in  all  cases  whatsoever  within  ^^    .^  '  ^      , 
District  of  Columbia,  includes  the  power  of  taxing  it.  //     •   V  - 

This  was  an  action  of  trespass,  brought  in  the  circuit  court  for  the 
District  of  Columbia,  to  try  the  right  of  congress  to  impose  a  direct 
tax  on  that  district,  and  in  which  the  court  below  gave  judgment  for 
the  defendant 

Jbne^,  for  the  plaintiff. 

The  Attorney-  General^  for  the  defendant. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  case  presents  to  the  consideration  of  the  court  a 
single  question.    It  is  this :  •Has  congress  a  right  to  impose  [  *  318  ] 
a  direct  tax  on  the  District  of  Columbia  ? 

The  counsel  who  maintains  the  negative  has  contended,  that  con- 
gress must  be  considered  in  two  distinct  characters.  In  one  character 
as  legislating  for  the  States ;  in  the  other,  as  a  local  legislature  for 
the  district  In  the  latter  character,  it  is  admitted,  the  power  of  levy- 
ing direct  taxes  may  be  exercised ;  but  it  is  contended,  for  district 
purposes  only,  in  like  manner  as  the  legislature  of  a  State  may  tax 
the  people  of  a  State  for  state  purposes. 

Without  inquiring  at  present  into  the  soundness  of  this  distinction, 
its  possible  influence  on  the  application  in  this  district  of  the  first 
article  of  the  constitution,  and  of  several  of  the  amendments,  may  not 
be  altogether  unworthy  of  consideration.  It  will  readily  suggest  itself 
to  the  gentlemen  who  press  this  argument  that  those  articles  which, 
in  general  terms,  restrain  the  power  of  congress,  may  be  applied  to 
the  laws  enacted  by  that  body  for  the  district,  if  it  be  considered  as 
governing  the  district  in  its  character  as  the  national  legislature,  with 
less  difficulty  than  if  it  be  considered  a  mere  local  legislature. 

But  we  deem  it  unnecessary  to  pursue  this  investigation,  because 
we  think  the  right  of  congress  to  tax  the  district  does  not  depend 
solely  on  the  grant  of  exclusive  legislation. 

The  8th  section  of  the  1st  article  gives  to  congress  the  "  power  to 
lay  and  collect  taxes,  duties,  imposts,  and  excises,"  for  the  purposes 
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thereinafter  mentioned.  This  grant  is  general,  without  lim- 
[  *  819  ]  itation  as  to  place.  It  consequently  extends  to  all  *  places 
over  which  the  government  extends.  If  this  could  be 
doubted,  the  doubt  is  removed  bj  the  subsequent  words  which  modify 
the  grant.  These  words  are,  ^  but  all  duties,  imposts,  and  excises,  shall 
be  uniform  throughout  the  United  States."  It  will  not  be  contended, 
that  the  modification  of  the  power  extends  to  places  to  which  the 
power  itself  does  not  extend.  The  power,  then,  to  lay  and  collect 
duties,  imposts,  and  excises  may  be  exercised,  and  must  be  exercised 
throughout;  the  United  States.  Does  this  term  designate  the  whole, 
or  any  particular  portion  of  the  American  empire  ?  Certainly  this 
question  can  admit  of  but  one  answer.  It  is  the  name  given  to  our 
great  republic,  which  is  composed  of  States  and  territories.  The  Dis- 
trict of  Columbia,  or  the  territory  west  of  the  Missouri,  is  not  less 
within  the  United  States,  than  Maryland  or  Pennsylvania ;  and  it  is 
not  less  necessary,  on  the  principles  of  our  constitution,  that  unifonn- 
ity  in  the  imposition  of  imposts,  duties,  and  excises  should  be  ob- 
served in  the  one  than  in  the  other.  Since,  then,  the  power  to  lay 
and  collect  taxes,  which  includes  direct  taxes,  is  obviously  coexten- 
sive with  the  power  to  lay  and  collect  duties,  imposts,  and  excises, 
and  since  the  latter  extends  throughout  the  United  States,  it  follows, 
that  the  power  to  impose  direct  taxes  also  extends  throughout  the 
United  States. 

The  extent  of  the  grant  being  ascertained,  how  far  is  it  abridged 
by  any  part  of  the  constitution  ? 

The  20th  section  of  the  Ist  article  declares,  that  ^'  representatives 
and  direct  taxes  shall  be  apportioned  among  the  several 
[  •  320  ]  States  which  may  be  *  included  within  this  Union,  accord- 
ing to  their  respective  numbers." 

The  object  of  this  regulation  is,  we  think,  to  furnish  a  standard  by 
which  taxes  are  to  be  apportioned,  not  to  exempt  from  their  operation 
any  part  of  our  country.  Had  the  intention  been  to  exempt  from 
taxation  those  who  were  not  represented  in  congress,  that  intention 
would  have  been  expressed  in  direct  terms.  The  power  having  been 
expressly  granted,  the  exception  would  have  been  expressly  made. 
But  a  limitation  can  scarcely  be  said  to  be  insinuated.  The  words 
used  do  not  mean,  that  direct  taxes  shall  be  imposed  on  States  only 
which  are  represented,  or  shall  be  apportioned  to  representatives ;  but 
that  direct  taxation,  in  its  application  to  States,  shall  be  apportioned 
to  numbers.  Representation  is  not  made  the  foundation  of  taxation. 
If,  under  the  enumeration  of  a  representative  for  every  30,000  souls, 
one  State  had  been  found  to  contain  59,000,  and  another  60,000,  ihe 
first  would  have  been  entitled  to  only  one  representative,  and  the 
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last  to  two.  Their  taxes,  however,  would  not  have  been  as  one  to 
two,  but  as  fifty-nine  to  sixty.  This  clause  was  obviously  not  in- 
tended to  create  any  exemption  from  taxation,  or  to  make  taxation 
dependent  on  representation,  but  to  furnish  a  standard  for  th^  appor- 
tionment of  each  on  the  States. 

The  4th  paragraph  of  the  9th  section  of  the  same  article  will  next 
be  considered.  It  is  in  these  words :  "  No  capitation,  or  other  direct 
tax,  shall  be  laid,  unless  in  proportion  to  the  census,  or  enumeration 
hereinbefore  directed  to  be  taken/' 

•  The  census  referred  to  is  in  that  clause  of  the  constitu-  [  *  321  ] 
tion  which  has  just  been  considered,  which  makes  numbers 
the  standard  by  which  both  representatives  and  direct  taxes  shall  be 
apportioned  among  the  States.  The  actual  enumeration  is  to  be 
made  "  within  three  years  after  the  first  meeting  of  the  congress  of 
the  United  States,  and  within  every  subsequent  term  of  ten  years, 
in  such  manner  as  they  shall  by  law  direct." 

As  the  durect  and  declared  object  of  this  census  is,  to  furnish  a 
standard  by  which  "  representatives,  and  direct  t&uces,  may  be  ap- 
portioned among  the  several  States  which  may  be  included  within 
this  Union,"  it  will  be  admitted,  that  the  omission  to  extend  it  to 
the  district  or  the  territories,  would  not  render  it  defective.  The  cen- 
sus referred  to  is  admitted  to  be  a  census  exhibiting  the  numbers  of 
the  respective  States.  It  cannot,  however,  be  admitted,  that  the 
argument  which  limits  the  application  of  the  power  of  direct  taxa- 
tion to  the  popidation  contained  in  this  census,  is  a  just  one.  The 
language  of  the  clause  does  not  imply  this  restriction.  It  is  not  that 
•"  no  capitation  or  other  direct  tax  shall  be  laid,  unless  on  those  com- 
prehended within  the  census  hereinbefore  directed  to  be  taken,"  but 
**  unless  in  proportion  to"  that  census.  Now  this  proportion  may  be 
appHed  to  the  district  or  territories.  If  an  enumeration  be  taken  of 
the  population  in  the  district  and  territories,  on  the  same  principles 
on  which  the  enumeration  of  the  respective  States  is  made,  then 
the  information  is  acquired  by  which  a  direct  tax  may  be  imposed 
on  the  district  and  territories,  "  in  proportion  to  the  census 
•  or  enumeration"  which  the  constitution  directs  to  be  taken.  [  *  322  ] 

The  standard,  then,  by  which  direct  taxes  must  be  laid,  is 
applicable  to  this  district,  and  will  enable  congress  to  apportion  on 
it  its  just  and  equal  share  of  the  burden,  with  the  same  accuracy  as 
on  the  respective  States.  If  the  tax  be  laid  in  this  proportion,  it  is 
within  the  very  words  of  the  restriction.  It  is  a  tax  in  proportion  to 
the  census  or  enumeration  referred  to. 

But  the  argument  is  presented  in  another  fown,  in  which  its 
refutation  is  more  difficult     It  is  urged  against  this  constructioni 
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that  it  would  produce  the  necessity  of  extending  direct  taxation  to 
the  district  and  territories,  which  would  not  only  be  inconvenient, 
but  contrary  to  the  understanding  and  practice  of  the  whole  govern- 
ment If  the  power  of  imposing  direct  taxes  be  coextensive  with 
the  United  States,  then  it  is  contended  that  the  restrictive  clause,  if 
applicable  to  the  district  and  territories,  requires  that  the  tax  should 
be  extended  to  them,  since  to  omit  them  would  be  to  violate  the  rule 
of  proportion. 

We  think  a  satisfactory  answer  to  this  argument  may  be  drawn 
from  a  fair  comparative  view  of  the  different  clauses  of  the  constitu- 
tion which  have  been  recited. 

That  the  general  grant  of  power  to  lay  and  collect  taxes  is  made 
in  terms  which  comprehend  the  district  and  territories  as  well  as  the 
States  is,  we  think,  incontrovertible.  The  subsequent  clauses  are 
intended  to  regulate  the  exercise  of  this  power,  not  to  \idth- 
[  •  323  ]  draw  from  it  any  portion  of  the  community.  *  The  words 
in  which  those  clauses  are  expressed  import  this  intention. 
In  thus  regulating  its  exercise,  a  rule  is  given  in  the  2d  section  of 
the  first  fiirticle  for  its  application  to  the  respective  States.  That 
rule  declares  how  direct  taxes  upon  the  States  shall  be  imposed* 
They  shall  be  apportioned  upon  the  several  States  according  to  their 
numbers.  If,  then,  a  direct  tax  be  laid  at  all,  it  must  be  laid  on 
every  State,  conformably  to  the  rule  provided  in  the  constitution. 
Congress  has  clearly  no  power  to  exempt  any  State  from  its  due 
share  of  the  burden.  But  this  regulation  is  expressly  confined  to 
the  States,  and  creates  no  necessity  for  extending  the  tax  to  the  dis- 
trict or  territories.  The  words  of  the  9th  section  do  not  in  terms 
require  that  the  system  of  direct  taxation,  when  resorted  to,  shall  be 
extended  to  the  territories,  as  the  words  of  the  2d  section  require  that  it 
shsJl  be  extended  to  all  the  States.  They,  therefore,  may,  without  vio- 
lence, be  understood  to  give  a  rule  when  the  territories  shall  be  taxed, 
without  imposing  the  necessity  of  taxing  them.  It  could  scarcely 
escape  the  members  of  the  convention,  that  the  expense  of  executing 
the  law  in  a  territory  might  exceed  the  amount  of  the  tax.  But,  be 
this  as  it  may,  the  doubt  created  by  the  words  of  the  9th  section, 
relates  to  the  obligation  to  apportion  a  direct  tax  on  the  territories  as 
well  as  the  States,  rather  than  to  the  power  to  do  so. 

K,  then,  the  language  of  the  constitution  be  construed  to  compre- 
hend the  territories  and  District  of  Columbia,  as  well  as  the  States, 
that  language  confers  on  congress  the  power  of  taxing  the 
[  *  324  ]  district  *  and  territories  as  well  as  the  States.  If  the  general 
language  of  the  constitution  should  be  confined  to  the 
States,  still,  the  16th  paragraph  of  the  8th  section  gives  to  congress 
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the  power  of  exercising  "  exclusive  legislation  in  all  cases  whatso- 
ever within  this  district.'* 

On  the  extent  of  these  terms,  according  to  the  common  under- 
standing of  mankind,  there  can  be  no  difference  of  opinion ;  but  it 
is  contended  that  they  must  be  limited  by  that  great  principle  which 
was  asserted  in  our  Revolution,  that  represente.tion  is  inseparable 
from  taxation. 

The  difference  between  requuing  a  continent,  with  an  immense 
population,  to  submit  to  be  taxed  by  a  government  having  no  com- 
mon interest  with  it,  separated  from  it  by  a  vast  ocean,  restrained  by 
no  principle  of  apportionment,  and  associated  with  it  by  no  common 
feelings ;  and  permitting  the  representatives  of  the  American  people, 
under  the  restrictions  of  our  constitution,  to  tax  a  part  of  the  society 
which  is  either  in  a  state  of  infancy  advancing  to  manhood,  looking 
forward  to  complete  equality  so  soon  as  that  state  of  manhood  shall 
be  attained,  as  is  the  case  with  the  territories ;  or  which  has  volun- 
tarily relinquished  the  right  of  representation,  and  has  adopted  the 
whole  body  of  congress  for  its  legitimate  government,  as  is  the  case 
with  the  district,  is  too  obvious  not  to  present  itself  to  the  minds  of 
all.  Although  in  theory  it  might  be  more  congenial  to  the  spirit  of 
our  institutions  to  admit  a  representative  from  the  district,  it  may  be 
doubted  whether,  in  fact,  its  interests  would  be  rendered 
thereby  *  the  more  secure ;  and  certainly  the  constitution  [  *  325  ] 
does  not  consider  their  want  of  a  representative  in  congress 
as  exempting  it  from  equal  taxation. 

If  it  were  true  that,  according  to  the  spirit  of  our  constitution,  the 
power  of  taxation  must  be  limited  by  the  right  of  representation, 
whence  is  derived  the  right  to  lay  and  coUect  duties,  imposts,  and 
excises,  within  this  district  ?  K  the  principles  of  liberty,  and  of  our 
constitution,  forbid  the  raising  of  revenue  from  those  who  are  not 
represented,  do  not  these  principles  forbid  the  raising  it  by  duties, 
imposts,  and  excises,  as  well  as  by  a  direct  tax  ?  If  the  principles 
of  our  Revolution  give  a  rule  applicable  to  this  case,  we  cannot  have 
forgotten  that  neither  the  stamp  act  nor  the  duty  on  tea  were  direct 
taxes. 

Yet  it  is  admitted  that  the  constitution  not  only  allows,  but 
enjoins  the  government  to  extend  the  ordinary  revenue  system  to 
this  district 

K  it  be  said  that  the  principle  of  uniformity,  established  in  the 
constitution,  secures  the  district  from  oppression  in  the  imposition 
of  indirect  taxes,  it  is  not  less  true,  that  the  principle  of  apportion- 
ment, also  established  in  the  constitution,  secures  the  district  from 
any  oppressive  exercise  of  the  power  to  lay  and  collect  direct  taxes. 
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After  giving  this  subject  its  serious  attention,  the  court  is  unani- 
mously of  opinion  that  congress  possesses,  under  the  constitution, 
the  power  to  lay  and  collect  direct  taxes  within  the  District  of  Co- 
lumbia, in  proportion  to  the  census  directed  to  be  taken  by  the 
constitution,  and  that  there  is  no  error  in  the  judgment  of  the  circuit 
court  Judgment  affirmed. 

12  P.  657. 


4^.  ^/r 


91 


s 

'  on" 


Mechanics*  Bank  op  Alexandria  v.  The  Bank  of  Columbia. 

5  W.  326. 

The  17th  section  of  the  act  incorporating  the  Mechanics'  Bank  of  Alexandria,  providing 
*''  that  all  bills,  bonds,  notes,  and  every  other  contract  or  engagement  on  behalf  of  the 
corporation,  shall  be  signed  by  the  president,  and  coantersigned  by  the  cashier ;  and  the 
funds  of  the  corporation  shall,  in  no  case,  be  Uable  for  any  contract  or  engagement,  unless 
the  same  shall  be  signed  and  countersigned  as  aforesaid,"  does  not  extend  to  contracts 
and  undertakings  implied  in  law. 

Where  a  check  was  drawn  by  a  person  who  was  the  cashier  of  an  incorporated  bank,  and  U 
appeared  doubtful  upon  the  face  of  the  instrument,  whether  it  was  an  official  or  a  private 
act,  parol  evidence  was  admitted  to  show  that  it  was  an  official  act. 

The  act  of  agents  do  not  derive  their  validity  from  professing'  on  the  face  of  them  to  have 
been  done  in  the  exercise  of  their  agency. 

The  liability  of  the  principal  depends  upon  the  facts,  1.  That  the  act  was  done  in  the  exer- 
cise, and,  2.  Within  the  limits  of  the  power  delegated. 

In  ascertaining  these  facts,  as  connected  with  the  execution  of  any  written  instrument,  parol 
testimony  is  admissible. 

Error  to  the  circuit  court  for  the  District  of  Columbia. 
This  was  an  action  of  assumpsit,  brought  by  the  defendants  in 
error,  against  the  plaintiffs  in  error,  on  the  following  check :  — 


No.  18. 

Mechanics^  Bank  of  Alexandria, 

June  25,  1817. 
CASHIEB  of  the  Bank  of  Columbia, 

Pay  to  the  order  of  P.  H.  Minor,  Esq.  Ten  Thousand  Dollars. 

Wm.  PATON,  Jr. 


$10,000. 


[  •  327  ]       This  check  was  offered  in  evidence  by  the  plaintiff*  below, 
and  testimony  to  prove  that  the  said  Paton,  before,  at  the 
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tiine,  and  subsequent  to  the  drawing  of  the  said  check,  was  cashier  of 
the  said  Mechanics'  Bank,  and  the  said  Minor  the  teller  thereof;  and  in 
order  to  prove  that  the  said  check  was  drawn  by  the  said  William 
Paton,  in  his  capacity  as  cashier,  and  was  so  understood  by  him,  and  so 
understood  by  the  said  Bank  of  Ck>lumbia,  their  officers  and  servants, 
evidence  was  further  offered  to  prove  that,  from  the  6th  of  May,  1817, 
to  the  time  of  drawing  the  said  check,  there  was  kept  in  tibie  said 
Mechanics'  Bank,  by  the  proper  officer  thereof,  a  book  of  printed 
checks,  in  blank,  for  the  purpose  of  being  used  by  the  cashier,  in 
drawing  his  official  checks ;  and  that  the  check  in  question  had  been 
cut  out  of  the  said  book.  That  the  said  cashier,  in  his  official 
character,  had  frequently  used  the  blank  checks  out  of  the  said  book, 
in  dra^wing  upon  other  banks  in  the  district,  and  there  was  no  other 
difference  between  the  checks  so  drawn,  and  the  check  in  question^ 
other  than  the  letters  *<  Cas."  or  ^^  Ca."  being  superadded  to  the 
name  of  the  said  William  Paton,  Jun.  in  the  checks  so 
*  drawn  upon  the  said  other  banks.  That  although  the  said  [  *  328  ] 
check-book  was  intended  for  the  use  of  the  bank,  the  checks 
in  the  same  were  sometimes  used  for  other  purposes.  That  the 
business  of  the  said  bcLuks  was  sometimes  managed  though  the 
medium  of  letters ;  and  in  such  official  correspondence,  it  was  usual 
to  subscribe  the  names  of  the  cashiers,  with  the  addition  of  some 
letters  denoting  their  capacity  of  cashier;  but  such  form  was  some- 
times omitted,  and  was  in  no  case  deemed  indispensable,  when,  from 
other  circumstances,  such  correspondence  appeared  to  be  official. 
The  plaintilSs  further  offered  in  evidence  two  letters  of  the  said 
William  Paton,  dnected  to  William  Whann,  cashier  of  the  Bank  of 
Columbia,  each  signed  with  the  proper  name  of  the  said  William 
Paton,  without  the  addition  of  cashier,  or  the  letters  "  Cas."  or  "  Ca.," 
one  of  which  letters  related  to  the  private  concerns  of  the  said  William 
Whann,  and  the  other  to  the  concerns  of  the  bank. 

Evidence  was  further  offered  to  prove  that  the  check  given  in 
evidence  as  aforesaid,  was,  (together  with  a  number  of  other  checks^ 
drawn  by  the  said  William  Paton  upon  other  banks,  with  the  addi- 
tion in  his  signature  of  the  letters  "  Ca."  and  "  Cas."  and  cut  out  of 
the  official  check-book,)  sent  by  the  said  Paton,  on  the  12th  of  July, 
1817,  by  the  hands  of  the  said  Philip  H.  Minor,  then  being  teller  as 
aforesaid,  to  Richard  Smith,  cashier  of  the  office  of  discount  and 
deposit  of  the  Bank  of  the  United  States  at  Washington,  to  be 
paid  in  liquidation  of  a  balance  due  from  the  said  Mechanics'  Bank 
to  the  said  office  of  discount  and  deposit.  That  the  said 
letter  was  •delivered  by  the  said  Minor  to  the  said  Smith,  [  *  329  ] 
and  the  checks  and  moneys  contained  in  the  same  were 
VOL.  IV.  55 
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applied  to  the  credit  of  the  said  Mechanics'  Bank.  That  among  the 
checks  so  sent,  was  one  for  $17,626.5,  written  upon,  and  cat  out  of 
the  check-book  aforesaid,  and  in  the  words  and  figures  following, 
to  wit:  — 

Mechanics^  Batik  of  Alexandria^  July  12, 1817. 
No.  32. 

Cashier  of  the  Branch  Bank  of  the  United  States,  Washington — 
Pay  to  the  order  of  Philip  H.  Minor,  amount  of  discount  made  me, 
which  I  believe  is  seventeen  thousand  six  hundred  and  twenty-six 
dollars  and  five  cents.  WM.  PATON,  Jun. 

That  the  said  Richard  Smith,  about  the  17th  of  July,  18^7,  did 
cause  the  same  to  be  presented  to  the  Bank  of  Columbia  for  pay- 
ment, and  the  same  was  accordingly  paid,  and  was  thereupon  imme- 
diately charged  to  the  said  Mechanics'  Bank. 

Evidence  was  further  oiSered  to  prove  that  the  said  Richard  Smith 
considered  the  said  check  as  the  official  check  of  the  said  William 
Paton,  and  it  was  so  paid  by  him ;  and  that  the  cashier  of  the  Bank 
of  Columbia  also  considered  it  as  the  official  check  of  the  said  Paton, 
and  it  was  so  paid  by  him. 

Evidence  was  further  offered,  on  tiie  part  of  the  Mechanics'  Bank, 
to  prove  that  the  said  William  Paton,  at  the  time  he  drew  the  said 
check,  declared  it  was  his  private  individual  check ;  that  he 
[  *330  ]  had  •funds  in  the  Bank  of  Columbia  to  meet  it,  and  that 
it  was  passed  by  him  to  the  said  Mechanics'  Bank  as  the 
individual  check  of  the  said  William  Paton.  And  evidence  was 
further  offered  to  prove  that  the  Mechanics'  Bank  paid  to  the  said 
Paton  the  amount  of  the  said  check. 

Upon  the  evidence  thus  offered  by  the  plaintiffs  below,  the  counsel 
for  the  defendants  objected  to  the  whole  of  the  said  evidence,  and 
insisted  that  if  the  said  check  for  $10,000  could  be  used  as  evidence 
against  the  said  Mechanics'  Bank,  that  the  character  of  the  said 
check  could  only  be  decided  by  the  check  itself,  and  that  no  parol  or 
other  testimony  could  be  received  to  explain  the  same,  and  objected 
to  the  testimony  offered  upon  that  ground.  But  the  court  overruled 
the  objection,  and  gave  it  as  their  opinion  to  the  jury,  that  the  said 
check  was,  in  connection  with  the  other  evidence,  proper  and  compe- 
tent evidence  in  this  case  against  the  said  Mechanics'  Bank,  and 
that  it  was  competent  to  explain  the  character  of  the  said  check ;  or, 
in  other  words,  to  prove,  by  parol  or  other  testimony,  that  the  said 
check  was  drawn  under  such  circumstances,  and  in  such  a  manner, 
as  justified  the  plaintiffs  in  considering  it  as  an  official  check,  and 
paying  it  as  such,  and  charging  the  same  to  the  debit  of  the  de- 
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fendants.  And  the  evidence  offered  as  aforesaid,  with  the  said 
check,  was  admitted  by  the  court,  and  given  in  evidence  to  the  jury. 
The  defendants  below  then  prayed  the  opinion  of  the  court,  and 
their  instruction  to  the  jury,  that  the  check  for  ^10,000, 
produced  in  evidence  *  by  the  plaintiffs,  is,  on  the  face  of  [  *  331  ] 
it,  a  private,  and  not  an  official  check,  and  of  itself  cannot, 
in  la^v,  charge  the  Mechanics'  Bank  with  the  payment  of  the  said 
$10,000 ;  and  that  the  said  William  Paton  was  liable  in  his  individual 
character  for  the  payment  of  the  same.  Which  opinion  the  court 
refused  to  give. 

They  also  prayed  the  court  to  instruct  the  jury,  that  the  check 
aforesaid  was,  upon  the  face  o£  it^  primd  facie  evidence  af  its  being 
the  private  individual  check  of  the  said  William  Paton,  and  the  pos- 
session of  the  said  check  by  the  said  Mechanics'  Bank,  if  proved  to 
be  in  their  possession,  was  primd  facie  evidence  that  they  had  paid  a 
Value  for  it ;  and  that,  unless  the  Bank  of  Columbia  should  satisfy 
the  jury  by  other  evidence  than  the  said  check  that  it  was  an  official 
check  of  the  cashier  of  the  said  bank,  the  jury  should  find  their 
verdict  for  the  defendants.  Which  instruction  the  court  refused 
to  give. 

The  defendants  below  also  prayed  the  court  to  instruct  the  jury, 
that  if  they  should  be  of  opinion  that  the  check  was  drawn  by  the 
said  WiDiam  Paton,  as  his  individual  check,  and  was  received  by  the 
said  Mechanics'  Bank,  as  the  individual  check  of  the  said  William 
Paton,  and  that  the  bank  paid  to  the  said  Paton  the  full  amount  of 
the  said  check,  that  then  the  said  bank  having  received  the  amount 
thereof  from  the  Bank  of  the  United  States  as  aforesaid,  would  have 
a  right  to  retain  the  amount  of  the  said  check  as  against  the  said 
Bank  of  Columbia,  notwithstanding  the  said  Bank  of  Columbia  may 
have  been  under  an  impression  that  it  was  the  official  check 
•  of  the  said  William  Paton.  Which  instruction  the  court  [  *  332  ] 
refused  to  give. 

A  bill  of  exceptions  was  filed,  and  a  verdict  and  judgment  thereon 
having  been  rendered  for  the  plaintiff,  the  cause  was  brought  by  writ 
of  error  to  this  court 

Swaim  and  Lee^  for  the  plaintiff  in  error. 

Jones  and  Key^  contriu 

*  Johnson,  J.,  delivered  the  opinion  of  the  court  [  *  334  3 

The  merits  of  this  case  lie  within  a  very  limited  compass. 
The  question  is,  whether  a  certain  *  act,  done  by  the  cashier  [  *  335  ] 
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of  a  bank,  was  done  in  bis  official  or  individual  capacity?  Had 
tbe  draft,  signed  by  Paton,  borne  no  marks  of  an  official  character 
on  the  face  of  it,  the  case  would  have  presented  more  difficulty. 
But  if  marks  of  an  official  character  not  only  exist  on  the  face,  but 
predominate,  the  case  is  really  a  very  familiar  one.  Evidence  to  fix 
its  true  character  becomes  indispensable. 

It  has  been  contended,  but  the  argument  was  not  pressed  with 
much  confidence,  that  this  defendant  could  not  be  bound  otherwise 
than  in  conformity  with  the  17th  section  of  tbe  charter;  by  which  it 
is  enacted, ''  That  all  bills,  bonds,  notes,  and  every  other  contract  or 
engagement,  on  behalf  of  the  corporation,  shall  be  signed  by  the 
president,  and  countersigned  by  the  cashier ;  and  the  funds  of  Hie 
corporation  shall  in  no  case  be  liable  for  any  contract  or  engagement, 
unless  the  same  shall  be  signed  and  countersigned  as  aforesaid." 

It  is  to  be  hoped  this  argument  was  not  intended  to  reach  the  case 
oT  a  deposit  of  money ;  and  yet  if  it  proves  any  thing,  it  proves  that 
no  contract  in  law  could  be  imputed  to  this  bank.  The  truth  is,  Ihat 
a  check  is  properly  neither  a  bond,  bill,  or  note,  with  regard  to  the 
bank  drawn  upon,  but  an  acquittance.  And  the  contract  arising  out 
of  a  payment  upon  it,  is  a  contract  for  money  advanced,  and  must 
be  so  declared  upon.  It  is  true  that  checks  are  generally  made  pay- 
able to  bearer,  and  this  was  made  payable  to  order ;  but  it  is  in 
evidence  that  it  was  drawn  as  a  check,  sfid  paid  as  a  check,  and  the 

declaration  contains  only  the  common  money  counts. 
[  *  336  ]  Of  the  six  exceptions  in  the  transcript  of  the  *  record,  the 
first,  second,  fourth,  and  fifth  are  taken  on  behalf  of  the 
Mechanics'  Bank  of  Alexandria.  Upon  comparing  these  exceptions 
with  the  evidence,  it  does  not  appear  that  they  aflirm  any  other 
proposition  growing  out  of  that  evidence,  but  that  the  check,  on  the 
face  of  it,  purported  to  be  the  private  check  of  Paton,  and  no  extrinsic 
evidence  could  be  received  to  prove  the  contrary. 

Xhe  only  ground  on  which  it  can  be  contended  that  this  check  was 
a  private  check,  is,  that  it  had  not  below  the  name  the  letters  Cas.  or 
Ca.  But  the  fallacy  of  the  proposition  will  at  once  appear,  from  the 
consideration  that  the  consequence  would  be,  that  all  Paton's  checks 
must  have  been  adjudged  private.  For  no  definite  meaning  could  be 
attached  to  the  addition  of  those  letters  without  the  aid  of  parol 
testimony. 

But  the  fact  that  this  appeared  on  its  face  to  be  a  private  check, 
is  by  no  means  to  be  conceded.  On  the  contrary,  the  appearance  of 
the  corporate  name  of  the  institution  on  the  face  of  the  paper,  at 
once  leads  to  the  belief  that  it  is  a  corporate,  and  not  an  individual 
transaction ;  to  which  must  be  added  the  circumstances,  that  the 
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cashier  is  the  drawer,  and  the  teller  the  payee ;  and  the  fonn  of 
ordinary  checks  deviated  from  by  the  substitution  of  to  order,  for  to 
bearer.  The  evidence,  therefore,  on  the  face  of  the  bill,  predominates 
in  favor  of  its  being  a  bank  transaction.  Applying,  then,  the  plain- 
tiflPs  own  principle  to  the  case,  and  the  restriction  as  to  the  produc- 
tion of  parol  or  extrinsic  evidence  could  have  been  only  applicable 
to  himselfl  But,  it  is  enough  for  the  purposes  of  the  de- 
fendant to  establish  that  there  existed,  *  on  the  face  of  the  [  *  337  ] 
paper,  circumstances  from  which  it  might  reasonably  be 
inferred  that  it  was  either  one  or  the  other.  In'  that  case,  it  became 
indispensable  to  resort  to  extrinsic  evidence,  to  remove  the  doubt. 
The  evidence  resorted  to  for  this  purpose  was  the  most  obvious  and 
reasonable  possible,  namely :  that  this  was  the  appropriate  form  of 
an  official  check ;  that  it  was,  in  foLct,  cut  out  of  the  official  check- 
book of  the  bank,  and  noted  on  the  margin ;  that  the  money  was 
drawn  in  behalf  of  and  applied  to  the  use  of  the  Mechanics'  Bank ; 
and  by  aU  the  banks,  and  all  the  officers  of  the  banks  through  which 
it  passed,  recognized  as  an  official  transaction.  It  is  true,  it  was  in 
evidence  that  this  check  was  credited  to  Paton's  own  account,  on  the 
books  of  his  bank.  But  it  was  done  by  his  own  order,  and  vdth  the 
evidence  before  their  eyes  that  it  was  officially  drawn.  This  would 
never  have  been  sanctioned  by  the  directors,  unless  for  reasons  which 
they  best  understood,  and  on  accoimt  of  debits  which  they  only  could 
explain. 

It  is  by  no  means  true,  as  was  contended  in  ai^ument,  that  the 
acts  of  agents  derive  their  validity  from  professing,  on  the  face  of 
them,  to.  have  been  done  in  the  exercise  of  their  agency.  In  the 
more  solemn  exercise  of  derivative  powers,  as  applied  to  the  execution 
of  instruments  known  to  the  conmion  law,  rules  of  form  have  been 
prescribed.  But  in  the  diversified  exercise  of  the  duties  of  a  general 
agent,  the  liability  of  the  principal  depends  upon  the  facts,  first,  that 
the  act  was  done  in  the  exercise,  and,  second,  v^thin  the 
limits,  of  the  powers  delegated.  These  *  facts  are  necessarily  [  *  338  ] 
inquirable  into  by  a  court  and  jury ;  and  this  inquiry  is  not 
confined  to  written  instruments,  (to  which  alone  the  principle  con- 
tended for  could  apply,)  but  to  any  act  with  or  without  writing,  within 
the  scope  of  the  power  or  confidence  reposed  in  the  agent ;  as,  for 
instance,  in  the  case  of  money  credited  in  the  books  of  a  teller,  or 
proved  to  have  been  deposited  with  him,  though  he  omits  to  credit  it 

Judgment  affirmed. 

8  W.  838;  13  P.  89 ;  8  H.  451. 
55» 
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/  /     ( ^/^   ^®  P^®^  ^^  nece^ity,  or  distress,  resorted  to  as  an  answer  to  a  case  which  calls  for  a  for- 

,         ./^     fcitnre,  most  be  made  oat  by  the  claimant. 
_/:    ^       /    Captors  may  subject  the  property  captured  to  forfoitore  for  a  Tiolation  of  mimicipal  law, 
.  eyen  as  against  the  original  owner. 

Appeal  from  the  district  court  of  the  United  States  for  the  district 
of  Louisiana.  The  case  is  sufficiently  stated  in  the  opinion  of  the 
court. 

C  J.  Ingersolly  for  the  appellant. 

The  Atton^'Oeneraly  contriu 

Livingston,  X,  delivered  the  opinion  of  the  court,  and  after  stating 

the  facts,  proceeded  as  follows :  — 
[  *  352  ]       The  third  count  of  the  libel  is  the  only  one  *  that  has  any 

bearing  on  the  present  case.  It  alleges  a  violation  of  the 
7th  section  of  an  act  of  congress,  prohibiting  the  importation  of 
slaves  into  the  United  States,  after  the  first  day  of  January,  in  the 
year  1808,  and  which  passed  the  2d  of  March,  1807.' 

By  this  section  it  is  enacted,  ^  That  if  any  ship  or  vessel  shall  be 
found,  from  and  after  the  first  day  of  January,  1808,  in  any  river, 
port,  bay,  or  harbor,  or  on  the  high  seas,  within  the  jurisdictional 
limits  of  the  United  States,  or  hovering  on  the  coast  thereof,  having 
on  board  any  negro,  mulatto,  or  person  of  color,  for  the  purpose  of 
selling  them  as  slaves,  or  with  intent  to  land  the  same  in  any  port  or 
place  within  the  jurisdiction  of  the  United  States,  contrary  to  the 
prohibition  of  this  act,  every  such  ship  or  vessel,  together  with  her 
tackle,  apparel,  and  furniture,  and  the  goods  or  effects  which  shall  be 
found  on  board  the  same,  shall  be  forfeited  to  the  use  of  the  United 
States,  and  may  be  seized,  prosecuted,  and  condemned  in  any  court 
of  the  United  States  having  jurisdiction  thereof.  And  the  proceeds 
of  all  such  ships  and  vessels,  their  tackle,  apparel,  and  furniture,  and 
the  goods  and  effects  on  board  of  them,  which  shall  be  so  seized, 
prosecuted,  and  condemned,  shall  be  divided  equally  between  the 
United  States  and  the  officers  and  men  who  shall  make  such  seizure, 
or  bring  the  same  into  port  for  condemnation ;  and  the  same  shall  be 
distributed  in  like  manner,  as  is  provided  by  law  for  the  distribution 

1  2  Stats,  at  Large,  428. 


FEBRUARY  TERM,  1820.  655 

The  Josefa  Seganda.    5  W. 

of  prizes  taken  from  an  enemy ;  provided  that  the  officers  and  men, 
to  be  entitled  to  one  half  of  the  proceeds  aforesaid,  shall 
•.safe-keep  every  negro,  mtdatto,  or  person  of  color,  found  [  *353  ] 
on  board  of  any  ship  or  vessel  so  seized  by  them,  and  de- 
liver them  to  such  persons  as  shall  be  appointed  by  the  respective 
States  to  receive  the  same,"  &;c. 

It  is  not  denied  that  the  brig  Josefa  Segnnda,  shortly  before  her 
seizure,  had  been  hovering  on  the  coast  of  the  United  States,  having 
on  board  a  large  number  of  persons  of  the  description  of  those  whose 
importation  into  this  country  is  prohibited  by  the  act ;  nor  can  there 
be  any  doubt,  from  the  situation  and  circumstances  under  which  she 
was  found,  and  the  manner  in  which  she  came  within  the  jurisdic- 
tional limits  of  the  United  States,  which  appears  to  have  been  a 
voluntary  act  on  the  part  of  the  piize-master,  that  there  is  at  least 
primd  facie  evidence  of  an  intention  to  dispose  of  these  people  as 
slaves,,  or  to  land  them  in  some  port  or  place  within  the  jurisdiction 
of  the  United  States. 

The  claimants,  aware  of  the  necessity  of  accounting  for  circum- 
stances, which,  unexplained,  could  not  but  prove  fatal  to  their  in- 
terests, contend,  in  the  first  place,  that  the  coming  into  the  Mississippi 
was  a  matter  of  necessity,  produced  by  the  perilous  situation  of  the 
vessel,  and  the  famishing  condition  of  the  people  on  board ;  and  that, 
therefore,  neither  she  nor  her  cargo  can  be  obnoxious  to  the  provis- 
ions of  the  act  of  Congress.  If  the  claim  be  not  sustained  on  this 
plea ;  it  is  insisted, 

In  the  next  place,  that  the  capture  being  illegal  or  piratical,  the 
original  owners  cannot  be  affected  by  any  of  the  acts  of  the  prize 
crew;  and 

*  In  the  third  place,  it  is  asserted  that  the  vessel  having  [  *  354  ] 
been  ransomed,  and  taken  out  of  the  hands  of  the  captors, 
the  claimants  are  restored  to  all  their  original  rights,  unimpaired  by 
any  acts  on  the  part  of  the  former. 

Each  of  these  claims  for  restitution  will  now  be  examined. 
When  any  act  is  done,  which  of  itself,  and  unexplained,  is  a  viola- 
tion of  law,  and  a  party  to  extricate  himself,  or  his  property,  from  the 
consequences  of  it,  resorts  to  the  plea  of  necessity  or  distress,  the 
burden  of  proof  is  not  only  thrown  upon  him,  but  when  the  tempta- 
tion to  infringe  the  law  is  great,  and  the  alleged  necessity,  if  real,  can 
be  folly  and  easily  established,  no  court  should  be  satisfied  vdth  any 
thing  short  of  the  most  convincing  and  conclusive  testimony.  The 
proofs  before  us  are  so  far  from  being  of  this  character,  that  we  look 
in  vain  for  testimony  of  any  serious  disaster  having  befallen  this 
vessel  in  her  voyage  from  the  Island  of  Cuba  to  the  Mississippi ; 
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or  for  a  calamity  of  any  kind,  which  might  not  have  been  averted  or 
prevented,  had  the  master  seriously  and  honestly  endeavored  to  reach 
the  Island  of  Marguerita,,  which  is  now  pretended  to  have  been  her 
real  port  of  destination.  That  neither  he  nor  his  employer  should 
have  any  great  solicitude  for  the  arrival  of  the  prize  at  Margnerita,  is 
easily  accounted  for,  when  it  is  recollected  that  this  island,  as  well 
from  its  small  extent,  being  not  more  than  forty  miles  in  length,  and 
p^haps  not  more  than  half  as  broad,  as  from  the  scantiness  and 

poverty  of  its  population,  could  afford  but  a  wretched, 
[  *  355  ]  if  *  any  market  at  all,  for  slaves ;  while  at  New  Orleans, 

each  of  them  would  produce  the  extravagant  and  tempting 
sum  of  one  thousand  dollars.  It  has  not  escaped  the  observation 
of  the  court,  that  The  Greneral  Arismendi  made  the  passage  from 
Marguerita  to  the  place  of  capture  off  the  Island  of  St.  Domingo,  in 
the  short  space  of  nine  days ;  for  the  owner's  letter  of  instructions  to 
the  captain  bears  date  at  Marguerita  on  the  2d  day  of  February, 
1818,  and  on  the  11th  of  the  same  month  the  capture  was  made ;  and 
yet,  with  this  important  fact  before  us,  it  is  seriously  contended  that 
a  voyage  which  had  just  been  made  in  nine  days,  could  not  be  per- 
formed back  again  in  six  weeks.  This  is  a  possible  case ;  but  we 
ought  not  to  be  expected  on  slight  grounds  to  believe  that  a  vessel, 
after  leaving  the  Island  of  Cuba  in  the  latter  end  of  February, 
should,  on  the  18th  of  April  following,  be  found  not  only  several 
miles  further  from  her  destined  port  than  at  the  time  of  sailing,  but 
that  she  had  pursued  this  circuitous  route  in  search  of  provisions ;  a 
story  so  improbable  could  hardly,  under  any  circumstances,  be  enti- 
tled to  belief;  but  it  becomes  absolutely  incredible,  when  so  many 
ports,  more  contiguous,  and  where  supplies  might  easily  have  been 
obtained,  were  passed  in  her  way  to  the  Balize,  without  a  single 
effort  to  procure  a  supply  at  any  of  them.  Why  not  go  to  Kingston, 
in  Jamaica,  which  was  in  the  neighborhood  of  the  place  where  the 
capture  was  made,  and  to  which  port  the  privateer  went  after  making 

the  capture  ?  Her  not  going  there  can  be  accounted  for  on  no 
[  •  356  ]  supposition  other  than  that  of  her  being  well  supplied  *  with 

provisions  at  the  time  of  her  leaving  Cuba.  It  is  vain,  then, 
to  urge  a  plea,  which  is  contradicted  by  the  internal  evidence  of  the 
case,  ff,  however,  it  can  be  made  out  that  an  attempt  was  really 
made  to  reach  Marguerita,  which  was  frustrated  by  adverse  winds,  or 
by  any  one  of  those  disasters  which  so  frequently  occur  on  the  ocean, 
or  that  The  Josefa  was  forced  by  stress  of  weather  so  very  far  from 
the  track  of  a  direct  voyage  to  that  island,  the  claimants  might  still 
contend  that  their  plea  of  necessity  had  been  made  out  But  on 
this  subject  there  is  an  impenetrable  obscurity,  which  it  was  their 
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duty  to  remove.  What  winds  or  what  weather  were  encountered, 
we  are  not  informed.  No  log-book,  from  which  alone  accurate  and 
safe  knowledge  might  be  derived,  is  produced.  A  journal  of  that 
kind  was  not  even  kept,  a  circumstance  which,  of  itself,  excites  a 
suspicion,  which  none  of  the  testimony  in  the  cause  is  calculated  to 
dispel.  But  it  is  not  necessary  to  pursue  this  inquiry  further,  or  to 
take  notice  of  several  minor  circumstances  which  are  relied  on,  and 
which,  so  far  firom  making  out  a  case  of  real  distress,  only  serve  to 
confirm  the  view  yrhich  has  ahready  been  taken  of  the  other  evidence, 
€Uid  leave  no  reasonable  doubt  of  the  whole  story  being  a  fiction ;  or 
that  the  want  of  provisions,  if  real,  at  the  time  of  seizure,  was  pro- 
duced by  a  voluntary  protraction  of  the  voyage  for  the  purpose  and 
with  the  intent  of  violating  the  law  on  which  the  present  libel  is 
founded.  If,  on  testimony  so  vague,  so  contradictory,  and  afibrding 
so  little  satisfaction,  this  court  should  award  restitution,  all 
the  acts  of  congress  which  *  have  been  passed  to  prohibit  the  [  *  357  ] 
importation  of  slaves  into  the  United  States,  may  as  well  be 
expunged  firom  the  statute  book ;  and  this  inhuman  traffic,  for  the 
abolition  of  which  the  United  States  have  manifested  an  early  and 
honorable  anxiety,  might,  under  the  most  fiivolous  pretexts,  be  car- 
ried on,  not  only  with  impunity,  but  with  a  profit  which  would  ^eep 
in  constaiit  excitement  the  cupidity  of  those  who  think  it  no  crime  to 
engage  in  this  unrighteous  commerce.  In  the  execution  of  these 
laws,  no  vigilance  can  be  excessive,  and  restitution  ought  never  to  be 
made,  but  in  cases  which  are  purged  of  every  intentional  violation, 
by  proofs  the  most  dear,  the  most  explicit,  and  unequivocaL 

But  the  claimants,  not  relying  exclusively  on  the  plea  of  necessity, 
contend  that  the  capture  being  piratical,  and  by  a  vessel  having  no 
commission,  they  ought  not  to  be  injured  by  any  acts  of  the  prize- 
master  which  may  be  deemed  infiractions  of  the  laws  of  the  United 
States. 

It  would,  indeed,  be  umeasonable  and  unjust  to  visit  upon  the 
innocent  owners  of  this  property  the  sins  of  a  pirate ;  and  were  this 
allegation  made  out,  the  court  would  find  no  difficulty  in  making  the 
restitution  which  is  asked  for.  But  is  it  so  ?  was  The  General  Aris- 
mendi  a  piratical  cruiser  ?  The  court  thinks  not.  Among  the  ex- 
hibits is  a  copy  of  a  commission,  which  is  all  that  in  such  a  case  can 
be  expected,  which  appears  to  have  been  issued  under  the  authority 
of  the  Republic  of  Venezuela.  This  republic  is  composed  of  the  in- 
habitants of  a  portion  of  the  dominions  of  Spain  in  South 
America,  who  have  *  been  for  some  time  past,  and  still  are,  [  *  358  ] 
maintaining  a  contest  for  independence  with  the  mother 
country.     Although  not  acknowledged  by  our  government  as  an  in- 
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dependent  nation,  it  is  well  known  that  open  war  exists  between 
them  and  his  catholic  majesty,  in  which  the  United  States  maintain 
strict  neutrality.  In  this  state  of  things,  this  court  cannot  but  respect 
the  belligerent  rights  of  both  parties ;  and  does  not  treat  as  pirates 
the  cruisers  of  either,  so  long  as  they  act  under  and  within  the  scope 
of  their  respective  commissions.  This  capture,  then,  having  been 
made  under  a  regular  commission  of  the  government  of  Venezuela, 
the  captors  acquired  thereby  a  title  to  the  vessel  and  cargo,  which 
could  only  be  devested  by  recapture,  or  by  the  sentence  of  a  prize 
court  of  the  country  under  whose  commission  the  capture  was  made. 
The  courts  of  neutral  nations  have  no  right  to  interfere,  except  in 
cases  which  do  not  embrace  the  present  capture.  The  captors,  there* 
fore,  at  the  time  of  the  violation  of  our  laws,  must  be  regarded  as  the 
lawful  owners  of  the  property,  and  as  capable  of  working  a  forfeiture 
of  it,  by  any  infraction  on  their  part  of  the  municipal  regulations  of  the 
United  States.  The  property,  in  the  present  case,  not  only  belonged 
at  the  time  to  the  captors,  in  virtue  of  the  capture  which  they  had 
made,  but  it  is  evident  from  the  testimony  and  admissions  in  this 
cause,  that  it  was  owned  at  the  time  of  capture  by  an  enemy,  and 
that  a  condemnation  in  a  prize  court  of  Venezuela  was  inevitable. 

As  little  foundation  is  there  for  resting  a  claim  to  restitu- 
[  *  359  ]  tion  on  the  ransom,  which  it  is  alleged  took  *  place,  of  this 
vessel  and  cargo.  This  ransom,  whether  real  or  pretended, 
whether  absolute  or  contingent,  (about  which  doubts  may  well  be 
entertained,)  cannot  affect  the  rights  of  the  United  States.  The  for- 
feiture having  attached  before  any  ransom  took  place,  could  not  be 
devested  by  any  act  between  parties,  conusant  as  these  were,  not 
only  of  the  fact  that  a  seizure  had  taken  place  for  a  violation  of  law, 
but  that  legal  proceedings  had  been  instituted,  and  were  then  carry- 
ing on,  to  obtain  a  sentence  of  condemnation  founded  on  such  vio- 
lation. Decree  affirmed^  with  costs. 

8  P.  57  ;  13  P.  409. 
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It  18  essential  to  the  yalidity  of  a  grant,  that  the  thing  granted  should  be  so  described  as  to 
be  capable  of  being  distinguished  from  other  things  of  the  same  kind.  Bat  it  is  not  neces- 
sary diat  the  grant  itself  should  contain  such  a  description,  as,  without  the  aid  of  extrinsic 
testimony,  to  ascertain  precisely  what  is  conveyed. 

Natural  objects  called  for  in  a  grant  may  be  proved  by  testimony  not  found  in  the  grant, 
but  consistent  with  it. 


FEBRUARY  TERM,   1820.  '^5^ 

Blake  v.  Doherty.    5  W. 

The  following  description,  in  a  patent,  of  the  land  granted,  is  not  void  for  nnoertaintj,  bat 
may  be  made  certain  bj  extrinsic  testimony :  *^A  tract  of  land  in  our  middle  district  oA 
the  west  fork  of  Cane  Creek,  the  waters  of  Elk  River,  beginning  at  a  hickory,  running 
north  1,000  poles  to  a  white  oak,  then  east  800  poles  to  a  stake,  then  south  1,000  poles 
to  a  stake,  thence  west  800  poles  to  the  beginning,  as  per  plat  hereunto  annexed  doth 
appear/* 

*  The  plat  and  certificate  of  suryey  annexed  to  the  patent,  and  a  copy  of  the  entry  [  *  360  ] 
on  which  the  survey  was  made,  are  admissible  in  evidence  for  this  purpose. 

A  general  plan,  made  by  authority,  conformably  to  an  act  of  the  local  legislature,  may  also 
be  submitted  with  o^er  evidence  to  the  jury,  to  avail,  quantum  valere  potest^  In  ascer- 
taining boundary. 

Bat  a  demarcation,  or  private  survey,  made  by  direction  of  a  party  interested  under  the 
grant,  is  inadmissible  evidence,  because  it  would  enable  the  grantee  to  fix  a  vagrant  grant 
by  his  own  act 

Stacmn  and  JoneSy  for  the  plaintiffs  in  error. 

The  Attorney- General  and  Kelly ^  for  the  defendants  in  error. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  was  an  ejectment,  brought  in  the  circuit  court  of  the  United 
States  for  the  district  of  West  Tennessee.  The  plaintiff  made  title, 
under  a  grant  from  the  State  of  Tennessee,  dated  in  1808,  which 
comprehended  the  land  in  controversy. 

The  defendants  claimed  under  a  patent  from  the  State  of  North 
Carolina,  dated  in  1794,  containing  the  following  description  of  the 
land  granted,  namely :  "A  tract  of  land  containing  5,000  acres,  lying 
and  being  in  our  middle  district,  on  the  west  fork  of  Cane  Creek,  the 
-waters  of  Elk  River,  beginning  at  a  hickory  running  north  1,000 
poles  to  a  white  oak,  then  east  800  poles  to  a  stake,  then  south 
'  1,000  poles  to  a  stake,  thence  west  800  poles  to  the  beginning,  as 
per  plat  hereunto  annexed  doth  appear." 

For  the  purpose  of  designating  the  land  described  in  this  grant, 
the  defendants  then  gave  in  evidence  the  plat  and  certificate  of  sur- 
vey annexed  thereto,  a  certified  copy  of  the  entry  on  which 
the  grant  was  •issued,  and  the  general  plan  or  plat  filed  in  [  *  361  J 
the  cause.  They  also  proved,  that  this  plan  or  plat  was  a 
correct  representation  of  Cane  Creek,  of  the  west  fork  thereof,  and 
of  the  land  claimed  by  them.  They  also  proved  that  in  1806,  prior 
to  the  entry  on  which  the  plaintiff*s  grant  was  issued,  a  survey  had 
been  made,  and  a  corner  hickory  and  white  oak,  and  lines  around 
the  said  tract,  (as  the  defendants  then  claimed,)  were  marked ;  and 
prior  to  the  plaintiffs'  entry,  were  esteemed  by  the  people  in  the 
neighborhood  to  have  been  marked  as  the  defendants'  land.  The 
land  in  dispute  lay  within  the  territory  ceded  to  the  United  States 
by  the  Indians,  in  1806,  and  no  actual  survey  thereof  had  been  made 
previous  to  the  emanation  of  the  grant. 
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Upon  this  evidence,  the  counsel  for  the  plaintiff  requested  the  court 
to  inform  the  jury,  that  the  said  demarcation  was  not  sufficient  in 
law  to  locate  the  grant  to  the  spot  included  in  the  said  lines ;  and 
that  the  locality  of  the  said  lines  could  not  legally  be  ascertained, 
either  by  the  plat  annexed  to  the  grant,  or  by  the  entry  or  general 
plan ;  but  the  court  instructed  the  jury  that  the  said  demarcation, 
entry,  and  general  plan,  might  be  us^  by  them  for  that  purpose. 

The  counsel  for  the  plaintifis  excepted  to  this  direction  of  the 
court;  and,  a  verdict  and  judgment  having  been  given  for  the 
defendants,  the  cause  is  brought  by  writ  of  error  before  this  court 

As  the  first  patentee  was  a  fair  purchaser  of  the  quantity  of  land 
specified  in  his  grant,  and  has  placed  his  warrant,  which  was 
[  *  362  ]  'the  evidence  of  that  *  purchase,  in  the  hands  of  the  surveyor, 
a  public  officer  designated  by  the  State  to  survey  the  land 
intended  to  be  granted ;  and  as  the  land  claimed  under  this  grant 
was  actually  surveyed  and  marked  out  before  the  plaintiff  made 
his  entry,  so  as  to  give  him  full  knowledge  of  the  title  of  the 
defendants,  whatever  that  title  might  be,  the  plcdntiff  can  put  him- 
self only  on  the  strict  law  of  his  case.  But  to  that  strict  law  he  is 
entitled. 

It  is  contended  that  the  circuit  court  erred,  1.  Because  the  grant, 
under  which  the  defendants  claim,  is  absolutely  void  for  uncertainty; 
and,  consequently,  no  testimony  whatsoever  ought  to  have  been 
admitted  to  give  it  locality. 

That  disposition,  which  all  courts  ought  to  feel,  to  support  a  grant 
fairly  made  for  a  valuable  consideration,  receives  additional  force 
from  the  situation  in  which  the  titles  to  land  in  Tennessee  are  * 
placed;  and  the  courts  of  that  State  have  invariably  carried  con- 
struction as  far  as  could  be  justified  to  effect  this  purpose. 

It  is  undoubtedly  essential  to  the  validity  of-  a  grant  that  there 
should  be  a  thing  granted  which  must  be  so  described  as  to  be 
capable  of  being  distinguished  from  other  things  of  the  same  kind. 
But  it  is  not  necessary  that  the  grant  itself  should  contain  such  a 
description,  as,  without  the  aid  of  extrinsic  testimony,  to  ascertain 
precisely  what  is  conveyed.  Almost  all  grants  of  land  call  for  nat- 
ural objects,  which  must  be  proved  by  testimony  consistent  with  the 
grant,  but  not  found  in  it.  Cane  Creek,  and  its  west  fork, 
[  •  363  ]  axe  to  be  proved  by  witnesses.  So  *  the  hickory,  which  is 
to  constitute  the  beginning  of  a  survey  of  a  tract  of  land  to 
lie  on  the  west  fork  of  Cane  Creek.  If,  in  the  nature  of  things,  it  be 
impossible  to  find  this  hickory,  all  will  admit  the  grant  must  be  void. 
But  if  it  is  not  impossible,  if  we  can  imagine  testimony  which  will 
show  any  particular  hickory  to  be  that  which  is  called  for  in  the 
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grant,  then  it  is  not  absolutely  void  for  uncertainty,  whatever  diffi- 
culty may  attend  the  location  of  it. 

Now  suppose  this  grant  to  have  been  founded  on  actual  survey ; 
suppose  the  surveyor  and  chain-cairiers  to  go  to  the  hickory  claimed 
by  the  defendants  as  their  beginning,  to  show  it  marked  as  a  begin- 
ning, to  trace  a  line  of  marked  trees  from  this  beginning  around  the 
land,  and  to  prove  that  this  is  the  very  land  which  was  surveyed  for 
the  person  in  whose  favor  the  grant  issued.  In  such  a  case  the  right 
of  the  defendants  to  hold  the  land  would  scarcely  be  questioned. 
Yet,  if  the  patent  was  void  upon  its  face,  these  circumstances  could 
not  make  it  good.  The  grant  purports  to  have  been  made  on  an 
actual  survey ;  and  the  non-existence  of  that  survey,  though  it  may 
increase  the  difficulty  of  ascertaining  the  land  granted,  does  not 
change  the  face  of  the  instrument. 

It  has  been  said  that  this  patent  does  not  call  for  a  marked  hickory, 
and,  therefore,  no  means  exist  of  distinguishing  it  from  any  other 
hickory.  But  it  may  have  been  marked  by  the  surveyor,  as  corner 
trees  are  generaUy  marked,  without  noticing  the  fact  in  the  grant ;  and 
it  is  identity,  not  notoriety,  which  is  the  subject  of  inquiry. 

•  Could  it  even  have  been  known  by  the  patentee,  or  by  [  *  364  ] 
those  who  might  purchase  from  him,  that  the  land  had  not 
been  surveyed,  yet  a  beginning  corner  might  have  been  marked,  and 
if  the  beginning  be  established,  the  whole  tract  is  easily  found. 

We  think,  then,  that  testimony  might  exist  to  give  locality  to  this 
grant,  and  therefore  that  it  is  not  void  on  its  face  for  uncertainty. 

2.  We  are  next  to  inquire,  whether  improper  testimony  was 
admitted,  and  whether  the  court  misdirected  the  jury. 

It  has  been  determined  in  this  court  that  the  plat  and  certificate 
of  survey,  annexed  to  the  patent,  may  be  given  in  evidence ;  and  it 
has  been  determined  in  the  courts  of  Tennessee,  that  a  copy  of  the 
entry  on  which  the  survey  was  made  is  also  admissible.  In  admit- 
ting these  papers,  then,  'there  was  no  error.  But  the  court  also 
admitted  what  is  called  a  general  plan,  and  a  survey  made  prior  to 
the  plaintiffs'  entry  of  the  land,  as  claimed  by  the  defendants. 

The  bill  of  exceptions  does  not  so  describe  this  general  plan  as  to 
enable  the  court  to  say,  with  certainty,  what  it  is.  If  it  is  a  plan 
made  by  authority,  in  conformity  with  any  act  of  the  legislature,  it 
may  be  submitted,  with  other  evidence,  to  the  consideration  of  a 
jury,  to  avail,  as  much  as  it  may,  in  ascertaining  boundary.  But 
the  court  has  also  permitted  what  is  denominated  a  demarcation, 
which  we  understand  to  be  a  private  survey  made  by  direction  of  a 
party  interested  under  the  grant,  and  assented  to  by  the  defendants, 
to  be  given  in  evidence. 
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{  *  365  ]  *  This  private  snrvey  might  have  been  made  on  any  other 
part  of  the  west  fork  of  Cane  Creek,  with  as  much  i»x>priety 
as  on  that  where  it  has  been  made.  It  would  have  been  eqaally 
admissible  if  placed  anywhere  else  on  that  stream.  To  allow  it  any 
weight,  would  be  to  allow  the  grantee  to  appropriate,  by  force  of  a 
grant,  lands  not  originally  appropriated  by  that  grant.  This  would 
subvert  all  those  principles  relative  to  conveyances  of  land,  which  we 
have  been  accustomed  to  consider  as  constituting  immutable  rules  of 
property. 

The  legislature  of  Tennessee  has  certainly  not  supposed  that  any 
individual  possessed  this  power  of  fixing  vagrant  grants.  In  the  act 
of  1807,  c.  2,  they  have  enacted,  that  any  person  claiming  under  a 
grant  from  the  State  of  North  Carolina,  issued  ^'  on  a  good  and  valid 
warrant,  the  locality  of  which  said  grant  cannot  be  ascertained,  on 
account  of  the  vagueness  of  the  calls  by  the  surveyor,  or  from  the 
calls  and  corners  of  the  said  survey  becoming  lost  or  destroyed,  or  on 
account  of  the  surveyor  and  chain-carriers  being  deceased,  so  that 
the  marks  and  corners  cannot  be  established,  shall  be  entitled  to 
obtain  a  grant  for  the  same  quantity  of  land  called  for  in  said  grant." 

This  liberal  provision  would  have  been  totally  unnecessary  if  the 
grantee  might  have  remedied  every  uncertainty  in  his  patent  by  his 
own  act  If  under  his  patent  he  might  survey  any  vacant  land  he 
chose,  the  privilege  of  obtaining  a  new  patent  would  be  a  very 

useless  one. 
[  *  366  ]  *  It  is  obvious,  that  the  legislature  did  not  suspect  the 
existence  of  this  power  to  make  new  boundaries  where  none 
before  had  been  made,  or  where  none  could  be  found.  Neither,  as 
we  understand  the  cases,  has  this  principle  been  established  by  the 
courts  of  Tennessee.  The  case  relied  on  for  this  purpose,  is  the  heirs 
and  devisees  of  Williamson  v.  Buchanan,  2  Tenn.  R.  278. 

In  this  case.  Judge  White  was  of  opinion  that  the  land  was  ascer- 
tained by  the  calls  of  the  patent,  without  resorting  to  the  survey  and 
marks  made  subsequent  to  its  emanation.  Both  Ms  argument  and 
his  language,  in  coming  to  this  conclusion,  indicate  the  opinion  that 
Buchanan's  claim  to  the  land  in  controversy  depended  on  it  After 
having  come  to  this  conclusion,  however,  he  throws  out  some  hints 
calculated .  to  suggest  the  idea  that  these  modern  marks  might 
possibly  have  been  considered,  had  the  case  required  it,  as  the  renewal 
of  ancient  ones  which  had  been  destroyed.  But  these  hints  seem 
rather  to  have  been  intended  to  alarm  those  who  were  taking  up 
land  held  by  others  under  ancient  grants,  whose  boundaries  were  not 
accurately  defined,  except  by  those  modern  marks,  than  to  give  any 
positive  opinion  on  the  point.     At  any  rate,  these  suggestions  were 
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made  in  a  case  where  the  patent,  as  constnied  by  the  judge,  called  to 
adjoin  the  upper  line  of  another  tract,  and  its  general  position  was 
consequently  ascertained.  In  such  a  case,  where  the  body  of  the 
land  was  placed,  its  particular  boundaries  might  be  ascer- 
tained by  testimony  which  would  not  be  deemed  •suflSicient  [  *  367  ] 
where  the  patent  contained  no  description  which  would  fix 
its  general  position. 

Judge  Overton,  who  also  sat  in  this  cause,  gave  more  importance 
to  the  marks  newly  made ;  yet  his  opinion,  too,  seems  to  be  founded 
on  the  fact  that  the  body  of  the  land  was  fixed  by  the  description 
<;ontaiiied  in  the  patent :  "  Before  the  plaintiffs  made  their  entry," 
he  said,  '^  new  marks  for  a  comer  were  shown,  running  firom  which 
the  courses  of  the  grant,  land  would  be  included  sufficiently  noto- 
rious in  point  of  conformity  with  the  calls  of  the  grant  The  general 
description,  both  of  the  entry  and  the  grant,  reasonably  agrees  with 
the  locality  of  the  land  by  these  new  marks."  He  then  argues,  that 
these  new  marks  may  be  considered  as  replacing  others  which  had 
been  originally  made. 

The  case,  however,  did  not  depend  on  this  point,  and  it  was  not 
decided.  Had  it  ever  been  decided,  this  court  would  have  felt  much 
difficulty  in  considering  a  decision  admitting  marks  as  auxiliary  evi- 
dence to  prove  precise  boundary,  in  a  case  where  the  patent  was 
admitted  to  contain  a  description  sufficiently  certain  to  place  the 
body  of  the  land,  as  authority  for  the  admission  of  msurks  made  by 
the  party  himself,  in  a  case  where  the  patent  only  places  the  land  on 
a  stream,  with  the  length  of  which  we  are  unacquainted. 

We  think,  then,  that  the  circuit  court  erred  in  instracting  tins  jury, 
that  they  might  use  this  demarcation  for  the  purpose  of  ascertaining 
the  land  contained  in  the  grant  under  which  the  defendants  claimed, 
and  for  this  error  the  judgment  must  be  reversed. 

•Johnson,  J.,  dissented.  The  principal  difficulties  in  [  *  368  ] 
this  case,  arise  from  the  equivocal  nature  of  the  language  in 
which  the  bill  of  exceptions  is  expressed.  In  that  part  of  it  which 
details  the  evidence  oifered,  the  words  are,  "  that  in  1806,  or  early  in 
1807,  a  comer  hickory,  and  a  white  oak,  and  lines  around  said  tract, 
as  now  claimed  and  represented  in  said  plat,  were  marked."  The 
word  marked,  may  be  taken  either  as  an  adjective,  or  a  participle, 
and  in  the  former  sense  it  would  mean,  it  was  then  a  marked  line. 
If  this  be  its  proper  sense,  it  is  impossible  to  doubt  that  the  evidence 
was  altogether  unexceptionable.  In  this  sense,  I  am  inclined  to 
think  the  word  ought  to  be  taken,  firom  reference  to  the  context  For 
one  general  object  was  to  prove  notoriety,  or  notice  to  the  plaintiff 
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in  order  to  affect  him  with  the  charge  of  obstinacy  or  folly  in  running 
a  line  which  had  already  been  surveyed.  And  the  same  inference 
results  from  its  being  stated  a  few  lines  after,  ^  tiiat  no  proof  was 
given  of  any  lines  or  comers  having  been  marked  before  1806."  A 
passage  which  would  have  been  nugatory,  if  the  word  marked  had 
been  used  as  a  participle  of  the  verb  to  mark ;  for,  the  affirmance  of 
the  action  at  a  specified  time,  would  have  implied  a  negation  as  to 
any  other  time. 

But  taking  this  word  .with  its  grammaticfid  effect  as  a  participle, 
then  an  ambiguity  arises  on  a  comparison  of  the  charge  prayed  and 
the  charge  given,  as  expressed  in  the  subsequent  part  of  the  bill  of 

exceptions.  For  the  prayer  is,  "  that  the  judge  instruct  the 
[  *  369  ]   jury  that  said  demarcation  was  not  in  law  *  sufficient  to 

locate  said  grant  to  the  spot  included  in  said  lines ;  and 
also,  that  the  locality  of  said  lands  could  not  legally  be  ascertained, 
either  wholly  or  in  part,  by  the  plat  annexed  to  the  grant,  or  by  said 
entry,  a  copy  whereof  is  annexed  as  aforesaid,  or  by  said  general 
plan ;  but  the  said  judge  instructed  the  jury  that  the  said  demarca- 
tion might  be  used  for  that  purpose  by  the  jury,  and  also,  that  the 
plat  aforesaid  might  be  used  by  them,  and  the  said  entry,  also,  and 
the  said  general  plan,  for  the  same  purpose." 

If  the  instruction  prayed  was,  that  the  demarcation,  as  it  is  called, 
considering  it  as  the  act  of  an  indifferent  person,  had  not  the  effect 
of  an  original  survey,  in  defining  or  laying  off  to  the  defendant  the 
land  which  it  embraced,  there  cannot  be  a  doubt  that  he  was  entitied 
to  that  charge,  and  it  was  error  in  the  court  not  to  have  given  it. 
But  I  am  of  opinion  that  it  cannot  be  so  understood ;  for  there  is  no 
refusal  to  give  the  instruction  prayed,  and  a  different  instruction 
given,  but  the  words  of  the  instruction  are  calculated  to  express  a 
direct  negation  of  the  proposition  maintained  by  the  plaintiff.  It  is 
obvious,  from  the  language  of  the  charge,  that  the  court  considers  the 
instruction  prayed,  as  in  the  same  degree  applicable  to  every  item  of 
the  evidence  tendered ;  and  I  am,  therefore,  sanctioned  in  assuming, 
that  the  charge  did  not  go  to  the  legal  effect  of  the  demarcation,  but 
asserted  that  evidence  of  its  having  been  made,  and  where  it  was 
made,  with  reference  to  the  conflicting  lines  of  the  parties,  was  proper 

to  go  to  the  jury.  Under  this  view  of  the  subject,  I  cannot 
[  •  370  ]  •  see  how  it  was  possible,  unless  the  grant  was  void,  to  witii- 

hold  it  from  the  jury,  when  pursuing  the  inquiry  into  which 
they  were  called  to  enter.  The  grant  conveys  a  specified  quantity 
of  land,  and  the  locus  in  quo  is  the  only  question  to  be  decided.  A 
reference  is  made  by  the  grant  to  a  plat  annexed,  and  the  defendant 
must  prove  that  the  land  he  holds  conforms  in  description  to  the 
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original  plat  He  must,  of  course,  show  what  land  he  does  hold,  and 
this  can  only  be  done  by  reference  to  his  marked  line.  The  con- 
formity of  the  demarcation  to  the  original  plat,  is  a  subsequent  and 
Bubordinate  question,  and  one  which  the  jury  must  decide  on,  accord* 
ing  to  the  evidence  which  shall  be  adduced  to  that  point  But  how 
to  introduce  it  without  referring  to  the  defendant's  line,  I  cannot 
perceive. 

I  cannot  subscribe  to  the  opinion  that  the  idea  is  for  a  moment 
to  be  tolerated,  that  there  b  any  thing  fictitious  or  unreal  in  the  plat 
attached  to  the  solemn  grant  of  the  State.  It  bears  upon  its  face  the 
only  evidence  which  ought  to  be  required,  and  evidence  in  my 
opinion  which  ought  not  to  be  contradicted,  that  a  survey  actually 
was  made.  Nor  are  marked  trees  or  boundaries  indispensable  to 
such  a  survey ;  though  the  lines  had  been  traced  out  on  the  soil,  or 
stepped  off  to  the  grantee,  the  grant  would  attach  to  the  designated 
spot  with  all  the  force  that  would  have  been  given  to  it  by  a  fence 
or  a  wall.  Identity  is  the  only  question  to  be  decided  by  a  jury,  and 
if  they  can  be  satisfied  that  the  land  held  by  the  defendant  is  the 
same  land  which  was  granted  to  him,  it  is  all  that  should 
be  required.  At  least,  early  *  grants  should  have  the  benefit  [  *  371  ] 
of  these  principles  as  against  those  who  interfere  with  exist* 
ing  lines.  And  this  I  understand  to  be  the  received  doctrine  of  the 
courts  of  Tennessee.     Smith  v.  Buchanan,  2  Tenn.  B.  308. 

It  will  be  perceived  that  the  sufficiency  of  the  evidence  in  this  case 
to  establish  the  locus  in  qtu>,  is  not  the  question.  K  the  verdict  was 
founded  on  evidence  which  could  not  support  it,  that  might  have 
been  considered  below,  on  a  motion  for  a  new  triaL  But  the  single 
question  which  the  case  presents  is,  whether  the  evidence  here  ten- 
dered was  proper  circumstantial  evidence  to  go  to  the  jury,  in  order 
to  establish  the  loctis  in  quo*  The  answer  of  the  court  is,  that  it  may 
be  used  for  that  purpose.  And,  in  my  opinion,  unless  it  ought  to  have 
been  rejected  altogether  on  the  ground  of  invalidity  of  the  grant,  it 
was  all  properly  admitted  for  that  purpose ;  not  on  the  idea  that  the 
demarcation  operated  at  all  in  conveying  the  estate,  but  as  a  neces- 
sary preliminary  to  the  whole  evidence.  Respecting  the  entry,  there 
can  be  no  doubt;  and  all  the  rest  was  calculated  to  prove  that  these 
lines  were  marked  at  an  early  day,  and  engrafted  upon  a  general  sur- 
vey of  the  county,  made  under  an  act  of  the  legislature,  for  the  pur- 
pose of  exhibiting  the  relativis  position  of  estates  claimed  in  the 
county.  This  showed  the  early  and  continued  claim  of  the  defend- 
ant ;  and  whether  his  possession  was  of  the  same  land  which  had 
been  granted  to  him  by  the  State,  remained  for  the  jury  to  decide, 
upon  such  evidence  as  the  nature  of  the  case  required.     Facts 

66* 
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{  *372  ]  may  have  existed  in  their  own  knowledge  of  the  *  country, 
or  been  brought  to  their  notice  from  the  testimony  of  others, 
or  may  even  have  been  gathered  from  the  face  of  the  plat,  and  refer- 
ence to  natural  objects. 

We  know  the  manner  in  which  this  country  has  been  sold  and 
settled,  and  the  necessity  of  yielding  a  liberal  acquiescence  to  the 
claims  of  early  grants.  So  slrongly  am  I  impressed  with  this  opinion, 
that  I  see  no  reason  why  a  grant  may  not  have  the  effect  of  a  stand- 
ing warrant  of  survey,  as  long  as  the  land,  purporting  to  have  been 
surveyed,  shall  remain  unoccupied.  It  is  doing  no  injury  to  the  indi- 
vidual right;  and  the  State  having  received  a  compensation,  and 
pledged  itself  for  the  conveyance  of  a  certain  quanti^  of  land,  sus- 
tains no  injury,  where  the  survey  is  reasonable,  and  bearing  a  subse- 
quent conformity  to  the  grant  and  survey  under  which  the  claim  is 
asserted. 

In  the  case  before  us,  it  is  obvious  that  the  survey  offered  in  evi* 
dence  was  made  with  reference  to  the  creek,  as  traced  upon  the  original 
plat.  It  does  not,  it  is  true,  conform  to  the  entry  in  commencing  at 
the  mouth  of  the  west  fork,  which  is  obviously  the  true  construction 
of  the  entry,  but  it  embraces  the  mouth  of  the  west  fork,  and  con- 
forms to  natural  objects.  And  this  appears  to  be  sufficient  under  the 
decisions  of  this  court,  and  the  liberal  principles  admitted  in  Tennes- 
see in  surveying  upon  entries.  AFIvers's  Lessee  v.  Walker  and  Las- 
siter,  9  C.  173,  and  2  Tenn.  R.  66,  et  passim.  At  least,  I  presume  the 
evidence  in  this  case  was  all  properly  used  toward  establish- 
[  •  373  ]  ing  the  right  to  that  part  of  *  the  defendants'  land  which 
lay  above  the  mouth  of  the  west  branch  of  Cane  Creek, 
with  reference  to  which  part  the  survey  might  well  be  supported  by 
his  entry ;  and  if  it  was  legally  admitted  as  to  any  part,  the  instruc- 
tion of  the  judge  ought  to  be  sustained. 

It  has  been  urged  that  this  idea  precludes  the  necessity  of  those 
statutory  provisions  of  Tennessee,  which  permit  the  holders  of  grants 
on  which  the  lands  cannot  be  located,  to  lay  their  warrants  upon 
other  land. 

I  confess  I  cannot  see  the  force  of  this  argument ;  for  it  is  not  con- 
tended that  an  individual  survey  will  give  any  strength  to  a  title 
otherwise  defective,  or  cure  any  inherent  vice  in  the  original  survey. 
If  the  plat  attached  to  the  grant  has  reference  to  nothing  from  which 
its  locality  can  be  determined,  it  is  not  pretended  that  an  individual, 
or  private  survey,  will  make  it  better.  On  the  contrary,  the  defence 
is  founded  upon  the  supposition  that  the  cases  provided  for  by  those 
laws,  is  not  this  case ;  that  the  land  admits  of  being  identified,  and 
is  that  which  the  defendant  has  marked  o&    It  would  be  curious  if 
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other  courts  should  decide  that  the  defendant's  case  was  not  provided 
for  because  it  had  locality,  while  we  are  deciding  that  it  is  provided 
for  because  it  has  no  locality.  He  would  then  have  no  consolation 
for  the  necessity  of  abandoning  his  <^  dulcia  arva^^  and  becoming  the 
^novus  hospes^^  of  some  other  resting-place* 

Judgment  reversed* 


Handly's  Lessee  v.  Anthony  et  oL  /^?°//-J'/ 

5W.374.  /4^  7>/ 

The  hoandary  of  the  State  of  Kentucky  does  not  include  a  penmsnla,  or  island,  on  the  mBXem/^^  yj/) ' 
or  northwestern  bank  of  the  Ohio,  separated  from  the  main  land  by  a  channel,  or  hajoa^j/j^  /://  ^ 
which  is  filled  with  water  only  when  the  river  rises  above  its  banks,  and  is,  at  other  times,^//  4,/  ^/ 
dry.  /3M^^'' 

•  The  AUomey-Oenerai^  for  the  plaintiff.  [  *  375  \/3//' ^Z^-  ^' 

B.  Hardin,  for  the  defendants  in  error.  "^^  u^j    '^ 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  was  an  ejectment,  brought  in  the  circuit  cou^  of  the  United 
States  for  the  district  of  Kentucky,  to  recover  land  which  the  plain- 
tiff claims  under  a  grant  firom  the  State  of  Kentucky,  and  which  the 
defendants  hold  under  a  grant  from  the  United  States,  as  being  part 
of  Indiana.  The  title  depends  upon  the  question  whether  the  lands 
lie  in  the  State  of  Kentucky,  or  in  the  State  of  Indiana. 

At  this  place,  as  appears  from  the  plat  and  surveyor's  certificate, 
the  Ohio  turns  its  course,  and  runs  southward  for  a  considerable  dis- 
tance, and  then  takes  a  northern  direction,  until  it  approaches  within 
less  than  three  miles,  as  appears  from  the  plat,  of  the  place  where  its 
southern  course  commences.  A  small  distance  above  the  narrowest 
part  of  the  neck  of  land  which  is  thus  formed,  a  channel,  or  what  is 
conmionly  termed  in  that  country  a  bayou,  makes  out  of  the  Ohio, 
and  enters  the  same  river  a  smaU  distance  below  the  place  where  it 
resumes  its  westward  course.  This  channel,  or  bayou,  is  about  nine 
miles  by  its  meanders,  three  miles  and  a  half  in  a  straight  line,  and 
from  four  to  five  poles  wide.  The  circuit  made  by  the  river 
appears  to  be  from  *  fifteen  to  twenty  miles.  About  midway  [  *  376  ] 
of  the  channel  two  branches  empty  into  it  from  the  north- 
west, between  six  and  seven  hundred  yards  from  each  other ;  the  one 
of  which  runs  along  the  channel  at  low  water,  eastward,  and  the  other 
westward,  until  they  both  enter  the  main  river.    Between  them  is 
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ground  over  which  the  waters  of  the  Ohio  do  not  pass  until  the  liTer 
has  risea  about  ten  feet  above  its  lowest  state.  It  rises  from  forty  to 
fifty  feet,  and  all  the  testimony  proves  that  this  channel  is  made  by  the 
waters  of  the  river,  not  of  the  creeks  which  empty  into  it.  The  peo- 
ple who  inhabit  this  peninsula,  or  island,  have  always  paid  taxes  to 
Indiana,  voted  in  Indiana,  and  been  considered  as  within  its  juris- 
diction, both  while  it  was  a  territory  and  since  it  has  become  a 
State.  The  jurisdiction  of  Kentucky  has  never  been  extended  over 
them. 

The  question  whether  the  lands  in  controversy  lie  within  the  State 
of  Kentucky  or  of  Indiana,  depends  chiefly  on  the  land  law  of  Vir^ 
ginia,  and  on  the  cession  made  by  that  State  to  the  United  States. 

Both  Kentucky  and  Indiana  were  supposed  to  be  comfvehended 
within  the  charter  of  Virginia,  at  the  commencement  of  the  war 
of  our  Revolution.  At  an  early  period  of  that  war,  the  question 
whether  the  immense  tracts  of  unsettled  country  which  lay  within 
the  charters  of  particular  States,  ought  to  be  considered  as  the  prop- 
erty of  those  States,  or  as  an  acquisition  made  by  the  arms  of  edl, 
for  the  benefit  of  all,  convulsed  our  confederacy,  and  threatened  its 
existence.  It  was  probably  with  a  view  to  this  question 
[  *  377  ]  that  VirginiG^  in  1779,  when  she  opened  her  *  land-offioe, 
prohibited  the  location  or  entry  of  any  land  "  on  the  north- 
west side  of  the  River  Ohio." 

In  September,  1780,  congress  passed  a  resolution,  recommending 
^  to  the  several  States,  having  claims  to  waste  and  unappropriated 
lands  in  the  western  country,  a  liberal  cession  to  the  United  States, 
of  a  portion  of  their  respective  claims,  for  the  common  benefit  of  the 
Union."  And  in  January,  1781,  the  commonwealth  of  Virginia 
yielded  to  the  United  States  ^  all  right,  title,  and  daim,  which  the 
said  commonwealth  had  to  the  territory  northwest  of  the  River  Ohio, 
subject  to  the  conditions  annexed  to  the  said  act  of  cession."  One 
of  these  conditions  is,  ^  that  the  ceded  territory  shall  be  laid  out  and 
formed  into  States."  Congress  accepted  this  cession,  but  proposed 
some  small  variation  in  the  conditions,  which  was  acceded  to ;  and 
in  1783  Virginia  passed  her  act  of  confirmation,  giving  authority  to 
her  members  in  congress  to  execute  a  deed  of  conveyance. 

It  was  intended  then  by  Virginia,  when  she  made  this  cession  to 
the  United  States,  and  most  probably  when  she  opened  her  land- 
office,  that  the  great  River  Ohio  should  constitute  a  boundary  between 
the  States  which  might  be  formed  on  its  opposite  banks.  This  inten* 
tion  ought  never  to  be  disregarded  in  construing  this  cession. 

At  the  trial,  the  counsel  for  the  defendants  moved  the  court  to 
instruct  the  jury. 
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1.  That  the  lessor  of  the  plaintiff  cannot  recover,  the  land  in  con- 
test not  being  at  any  time  subject  to  the  laws  of  Kentucky,  but  to 
those  of  Indiana* 

2.  Because  the  evidence  does  not  show  that  the  land  is  [  *  378  ] 
^within  the  limits  of  the  State  of  Kentucky. 

The  court  instructed  the  jury  that,  admitting  that  the  western  and 
northwestern  boundary  of  Kentucky  included  all  the  islands  of  the 
Ohio,  and  extended  to  the  western  and  northwestern  bank  of  the 
Ohio,  yet  no  land  could  be  called  an  island  of  that  river,  unless  it 
was  surrounded  by  the  waters  of  the  Ohio  at  low-water  mark ;  and 
to  low- water  mark  only,  on  the  western  or  northwestern  side  of  the 
Ohio,  did  the  boundaries  of  the  State  of  Kentucky  extend. 

The  counsel  for  the  plaintiff  excepted  to  this  opinion,  and  then 
moved  the  court  to  instruct  the  jury,  that  if  they  found  the  land  in 
question  was  covered  by  the  grant  to  the  lessor  of  the  plaintiff,  and 
i;hat  it  was  surrounded  by  a  regular  water  channel  of  the  Ohio  on 
the  northwestern  side,  and  was,  at  the  middle  and  usual  state  of  the 
water  in  the  Ohio,  embraced  and  surrounded  by  the  water  of  the 
Ohio,  flowing  in  said  channel,  it  was  an  island,  and  within  the  State 
of  Kentucky.  But  the  court  refused  to  give  the  instructions  afore- 
said, but  instructed  the  jury,  that  if  the  water  did  not  nm  through 
said  channel  at  low  water,  but  left  part  thereof  dry,  it  was  not  an 
island,  nor  within  the  State  of  Kentucky. 

To  this  opinion,  also,  the  counsel  for  the  plaintiff  excepted.  The 
jury  found  a  verdict  for  the  defendants,  on  which  the  court  rendered 
judgment ;  which  judgment  is  now  before  this  court  on  a  writ  of 
error. 

The  two  exceptions  present  substantially  the  same  ques- 
tions to  the  court,  and  may,  therefore,  be  *  considered  [  *  379  ] 
together.  They  are,  whether  land  is  properly  denominated 
an  island  of  the  Ohio,  unless  it  be  surrounded  with  the  water  of  the 
river,  when  low  ?  and  whether  Kentucky  was  bounded  on  the  west 
and  northwest  by  the  low-water  mark  of  the  river,  or  at  its  middle 
state  ?  or,  in  other  words,  whether  the  State  of  Indiana  extends  to 
low-water  mark,  or  stops  at  the  line  reached  by  the  river  when  at  its 
medium  height  ? 

In  pursuing  this  inquiry,  we  must  recollect  that  it  is  not  the  bank 
of  the  river,  but  the  river  itself,  at  which  the  cession  of  Virginia 
commences.  She  conveys  to  congress  all  her  right  to  the  territory 
**  situate,  lying,  and  being  to  the  northwest  of  the  River  Ohio."  And 
this  territory,  according  to  express  stipulation,  is  to  be  laid  off  into 
independent  States.  These  States,  then,  are  to  have  the  river  itself, 
wherever  that  may  be^  for  their  boundary.     This  is  a  natural  boun- 
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dary,  and,  in  establishing  it,  Virginia  must  have  had  in  view  the  con- 
venience of  the  fature  population  of  the  country. 

When  a  great  river  is  the  boundary  between- two  nations  or  States, 
if  the  original  property  is  in  neither,  and  there  be  no  convention 
respecting  it,  each  holds  to  the  middle  of  the  stream.  But  when,  as 
in  this  case,  one  State  is  the  original  proprietor,  and  grants  the  terri- 
tory on  one  side  only,  it  retains  the  river  within  its  own  domain,  and 
the  newly-created  State  extends  to  the  river  only.  The  river,  how- 
ever, is  its  boundary. 

**  In  case  of  doubt,"  says  Vattel,  "  every  country  lying 
[  *  380  ]  upon  a  river,  is  presumed  to  have  no  other  *  limits  but  the 
river  itself;  because  nothing  is  more  natural  than  to  take  a 
river  for  a  boundary,  when  a  State  is  established  on  its  borders ;  and 
wherever  there  is  a  doubt,  that  is  always  to  be  presumed  which  is 
most  natural  and  most  probable." 

"  If,"  says  the  same  author,  "  the  country  which  borders  on  a  river 
has  no  other  limits  than  the  river  itself,  it  is  in  the  number  of  territo- 
ries that  have  natural  or  indetermined  limits,  and  it  enjoys  the  right 
of  aUuvion."     L.  1,  c.  22,  s.  26a 

Any  gradual  accretion  of  land,  then,  on  the  Indiana  side  of  the 
Ohio,  would  belong  to  Indiana ;  and  it  is  not  very  easy  to  distingnidi 
between  land  thus  formed,  and  land  formed  by  the  receding  of  the 
water. 

If,  instead  of  an  annual  and  somewhat  irregular  rising  and  Mling 
of  the  river,  it  was  a  daily  and  almost  regular  ebbing  and  flowing  of 
the  tide,  it  would  not  be  doubted  that  a  country  bounded  by  the  river 
would  extend  to  low-water  mark.  This  rule  has  been  established  by 
the  common  consent  of  mankind.  It  is  founded  on  common  conve- 
nience. Even  when  a  State  retains  its  dominion  over  a  river  which 
constitutes  the  boundcury  between  itself  and  another  State,  it  would 
be  extremely  inconvenient  to  extend  its  dominion  over  the  land  on  the 
other  side,  which  wvla  left  bare  by  the  receding  of  the  water.  And 
this  inconvenience  is  not  less  where  the  rising  and  falling  is  annual, 
than  where  it  is  diurnal.  Wherever  the  river  is  a  boundary  between 
States,  it  is  the  main,  the  permanent  river,  which  consti- 
[  •  381  ]  tutes  that  boundary ;  and  the  mind  will  find  *  itself  embar- 
rassed with  insurmountable  difficulty  in  attempting  to  draw 
any  other  line  than  the  low-water  mai^. 

When  the  State  of  Virginia  made  the  Ohio  the  boundary  of  States, 
she  must  have  intended  the  great  River  Ohio,  not  a  narrow  bayou 
into  which  its  waters  occasionally  run.  All  the  inconvenience  which 
would  result  from  attaching  a  narrow  strip  of  country  lying  on  the 
northwest  side  of  that  noble  river,  to  the  States  on  its  southeastern 
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side,  would  result  from  attaching  to  Kentucky,  the  State  on  its  south-- 
eastern border,  a  body  of  land  lying  northwest  of  the  real  river,  and 
divided  from  the  main  land  only  by  a  narrow  channel,  through  the 
whole  of  which  the  waters  of  the  river  do  not  pass,  until  they  rise 
ten  feet  above  the  low- water  mark 

The  opinions  given  by  the  court  must  be  considered  in  reference 
to  the  case  in  which  they  were  given.  The  sole  question  in  the  cause 
respected  the  boundary  of  Kentucky  and  Indiana ;  and  the  title  de- 
pended entirely  upon  that  question.  The  definition  of  an  island 
which  the  court  was  requested  to  give,  was  either  an  abstract  propo- 
sition, which  it  was  unnecessary  to  answer,  or  one  which  was  to  be 
answered  according  to  its  bearing  on  the  facts  in  the  cause.  The 
definition  of  an  island  was  only  material,  so  far  as  that  definition 
might  aid  in  fixing  the  boundary  of  Kentucky.  In  the  opinion  given 
by  the  court  on  the  motion  made  by  the  counsel  for  the  defendants, 
they  say,  that  <<  no  land  can  be  called  an  island  of  the  Ohio,  unless  it 
be  surrounded  by  the  waters  of  that  river  at  low-water 
mark."  We  *  are  not  satisfied  that  this  definition  is  incorr  [  *  382  ] 
rect,  as  respected  the  subject  before  the  court;  but  it  is 
rendered  unimportant,  by  the  subsequent  member  of  the  sentence, 
in  which  they  say,  "  that  to  low-water  mark  only,  on  the  western  and 
northwestern  side  of  the  Ohio,  does  the  State  of  Kentucky  extend." 

So,  in  the  motion  made  by  the  counsel  for  the  plaintiff,  the  court 
was  requested  to  say,  that  if  the  waters  of  the  Ohio  flowed  in  the 
channel,  in  its  middle  and  usual  stai;e,  it  was  not  only  an  island,  but 
"  within  the  State  of  Kentucky." 

If  the  land  was  not  within  the  State  of  Kentucky,  the  court  could 
not  give  the  direction  which  was  requested.  The  court  gave  an 
instruction  substantially  the  same  with  that  which  had  been  given 
on  the  motion  of  the  defendant's  counseL 

If  it  be  true  that  the  River  Ohio,  not  its  ordinary  bank,  is  the 
boundary  of  Indiana,  the  limits  of  that  State  can  be  determined 
only  by  the  river  itself.  The  same  tract  of  land  cannot  be  some- 
times in  Kentucky  and  sometimes  in  Indiana,  according  to  the  rise 
and  fall  of  the  river.    It  must  be  always  in  the  one  State  or  the  other. 

There  would  be  little  difficulty  in  deciding  that  in  any  case  other 
than  land  which  was  sometimes  an  island,  the  State  of  Indiana 
would  extend  to  low-water  maik.  Is  there  any  safe  and  secure  prin- 
ciple, on  which  we  can  apply  a  different  rule  to  land  which  is  some- 
times, though  not  always,  surrounded  by  water? 

So  far  as  respects  the  great  purposes  for  which  the  river 
was  taken  as  the  boundary,  the  two  cases  *seem  to  be     *  383  , 
within  the  same  reason,  and  to  require  the  same  rule.    It 
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would  be  as  inconvenient  to  the  people  inhabiting  this  neck  of  land, 
separated  from  Indiana  only  by  a  bayou  or  ravine,  sometimes  dry  for 
six  or  seven  hundred  yards  of  its  extent,  but  separated  from  Kentucky 
by  the  great  River  Ohio,  to  form  a  part  of  the  last-mentioned  State,  as 
it  would  for  the  inhabitants  of  a  strip  of  land  along  the  whole  extent 
of  the  Ohio,  to  form  a  part  of  the  State  on  the  opposite  shore. 
Neither  the  one  nor  the  other  can  be  considered  as  intended  by  the 
deed  of  cession. 

If  a  river,  subject  to  tides,  constituted  the  boundary  of  a  State, 
and  at  flood  the  waters  of  the  river  flowed  through  a  narrow  channel, 
round  an  extensive  body  of  land,  but  receded  from  that  channel  at 
ebb,  so  as  to  leave  the  land  it  surrounded  at  high  water  connected 
with  the  main  body  of  the  country,  this  portion  of  territory  would 
scarcely  be  considered  as  belonging  to  the  State  on  the  opposite  side 
of  the  river,  although  that  State  should  have  the  property  of  the  river. 
The  principle  that  a  country  bounded  by  a  river  extends  to  low-water 
mark,  a  principle  so  natural  and  of  such  obvious  convenience  as  to 
have  been  generally  adopted,  would,  we  think,  apply  to  that  case. 
We  perceive  no  sufficient  reason  why  it  should  not  apply  to  this. 

The  case  is  certainly  not  without  its  difficulties;  but  in  great  ques- 
tions, which  concern  the  boundaries  of  States,  where  great  natural 
boundaries  are  established  in  general  terms,  with  a  view  to  public 
convenience  and  the  avoidance  of  controversy,  we  think  the 
[  •  384  ]  great  object,  where  it  can  be  distinctly  perceived,  *  ought  not 
to  be  defeated  by  those  technical  perplexities  which  may 
sometimes  influence  contracts  between  individuals.  The  State  of 
Virginia  intended  to  make  the  great  River  Ohio,  throughout  its  extent, 
the  boundary  between  the  territory  ceded  to  the  United  States  and 
herself.  When  that  part  of  Virginia,  which  is  now  Kentucky,  became 
a  separate  State,  the  river  was  the  boundary  between  the  new  States 
erected  by  congress  in  the  ceded  territory  and  Kentucky.  Those 
principles  and  considerations  which  produced  the  boundary,  ought  to 
preserve  it  They  seem  to  us  to  require  that  Kentucky  should  not 
pass  the  main  river  and  possess  herself  of  lands  lying  on  the  opposite 
side,  although  they  should,  for  a  considerable  portion  of  the  year,  be 
surrounded  by  the  waters  of  the  river  flowing  into  a  narrow  channel 

It  is  a  fact  of  no  inconsiderable  importance  in  this  case  that  the 
inhabitants  of  this  land  have  uniformly  considered  themselves,  and 
have  been  uniformly  considered,  both  by  Kentucky  and  Indiana,  as 
belonging  to  the  last-mentioned  State.  No  diversity  of  opinion 
appears  to  have  existed  on  this  point.  The  water  on  the  north- 
western side  of  the  land  in  controversy  seems  not  to  have  been 
spoken  of  as  a  part  of  the  river,  but  as  a  bayou.     The  people  of  the 
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vicinage,  who  viewed  the  river  in  all  its  changes,  seem  not  to  have 
considered  this  land  as  being  an  island  of  the  Ohio,  and  as  a  part  of 
Kentucky,  but  as  lying  on  the  northwestern  side  of  the  Ohio,  and 
being  a  part  of  Indiana. 

*  The  compact  with  Virginia,  under  which  Kentucky  [  *  385  ] 
became  a  State,  stipulates  that  the  navigation  of.  and  juris- 
diction over  the  river  shall  be  concuiient  between  the  new  States 
and  the  States  which  may  possess  the  opposite  shores  of  the  said 
liver.  This  term  seems  to  be  a  repetition  of  the  idea  under  which 
the  cession  was  made.  The  shores  of  a  river  border  on  the  water's 
edge.  Judgment  affirmed^  with  costs. 

12  P.  410,  657  j  14  F.  353 ;  5  H.  441 ;  13  £L  381. 
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In  cases  of  marino  torts,  the  probable  profits  of  a  Toyage  are  not  a  fit  rale  for  the  ascertaiii*/<^/  4^  ^^' 
xnent  of  damages.  /^£  i^."-  % 

In  cases  of  violation  of  oar  nentrality  by  any  of  the  belligerents,  if  the  prize  comes  yolan- 
tarily  within  oar  territory,  it  is  restored  to  the  original  owners  by  oar  courts.  Bnt  their 
jurisdiction  for  this  purpose,  under  the  law  of  nations,  extends  only  to  restitution  of  the 
specific  property,  with  costs  and  expenses,  during  the  pendency  of  the  suit,  and  does  not 
extend  to  the  infliction  of  rindictive  damages  or  compensation  for  plunderage,  as  in  ordi- 
nary cases  of  marine  torts. 

Where  the  original  owner  seeks  for  restitution  in  our  courts  upon  the  ground  of  a  yiolation 
of  oar  neutrality  by  the  captors,  the  <mu»  probandi  rests  upon  him,  and  if  there  be  reason- 
able doubt  respecting  the  facts,  tiie  court  will  decline  to  exercise  its  jurisdiction. 

Appeal  from  the  district  court  of  the  United  States  for  Louis- 
iana. 

•  This  was  the  case  of  a  Spanish  ship  captured  by  the  [  *  386  ] 
Venezuelan  privateer  La  Guerriere,  on  the  hi^  seas,  in 
November,  1817,  and  afterwards  forcibly  taken  possession  of  near  the 
mouth  of  the  Mississippi,  by  a  detachment  firom  the  United  States 
ketch  Surprise,  and  brought  into  the  port  of  New  Orleans.  A  libel 
was  there  filed  in  the  district  court,  in  behalf  of  the  original  Spanish 
owners,  claiming  restitution  of  the  property  upon  the  ground,  (among 
other  things,)  that  the  privateer  had  augmented  her  crew  in  the 
United  States  during  the  cruise  and  before  the  capture.  A  claim 
was  given  in  by  the  original  captors,  denying  the  allegations  in  the 
libel,  and  praying  restitution  of  the  property  as  lawfully  captured. 
At  the  hearing  in  the  district  court,  the  cause  turned  almost  entirely 
upon  the  question  of  the  augmentation  of  the  crew,  and  the  court 
VOL.  IV.  57 
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decreed  restitution  of  the  property  to  the  original  Spanish  owners, 
with  damages,  which  were  ordered  to  be  ascertained  by  assessors. 
The  assessors  reported  damages  as  follows :  to  the  owners  of  the  ship 

for  loss  by  plunder, $625.00 

and  to  the  owners  of  the  cargo,  for  loss  of  market  by  the 

capture, 4,000.00 

and  loss  by  plunder, 575.00 


in  the  whole,  $5,200.00 

The  report  was  confirmed  by  the  court,  and  damages  decreed  accord- 
ingly.   From  this  decree  the  captors  appealed  to  this  court 

C.  J.  Inger$oUy  for  the  appellants. 

The  Attorney' Oeneralj  contra. 

[  *  388  ]      *  Stort,  X,  delivered  the  opinion  of  the  court,  and,  after 
stating  the  facts,  proceeded  as  follows :  — 

We  pass  over  the  question  whether,  supposing  there  was  an  illegal 
augmentation  of  the  creW  of  the  privateer  in  our  ports,  the  American 
captors  had  any  right  forcibly  to  bring  in  the  prize  for  adjudication. 
It  is  an  important  question,  and  when  it  shall  be  necessary  to  decide 
it,  it  will  deserve  serious  consideration.  The  present  cause  may  well 
be  disposed  of  without  any  discussion  concerning  it 

Two  questions  have  been  made  at  the  bar.  1.  Whether,  in  point 
of  fact,  the  illegal  augmentation  of  the  crew  is  so  established  as  to 
entitie  the  Spanish  libellants  to  restitution.     2.  If  so,  whether  tiie 

damages  were  rightfully  awarded. 
[  *  389  ]  The  last  question  will  be  first  considered.  And  as  to  the 
item  of  damages  for  loss  of  market,  we  are  all  of  opinion 
tiiat  it  is  clearly  inadmissible.  In  cases  of  marine  torts,  this  court 
have  deliberately  settied,  that  the  probable  profits  of  a  voyage  are  not 
a  fit  mode  for  the  ascertainment  of  damages;  The  Amiable  Nancy, 
3  W.  546.  It  is  considered  that  the  rule  is  too  imcertain  in  its  own 
nature,  and  too  limited  in  its  applicability,  to  entitie  it  to  judicial 
sanction.     The  same  principle  must  govern  in  the  present  case. 

But  a  more  general  objection  is  to  the  allowance  of  any  damages 
in  cases  of  this  sort,  as  between  the  belligerents.  The  doctrine 
heretofore  asserted  in  this  court  is,  that  whenever  a  capture  is  made 
by  any  belligerent,  in  violation  of  our  neutrality,  if  the  prize  come 
voluntarily  within  our  jurisdiction,  it  shall  be  restored  to  the  original 
owners.  This  is  done  upon  the  footing  of  the  general  law  of  nations ; 
and  the  doctrine  is  fuUy  recognized  by  the  act  of  congress  of  1794 
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Bat  this  court  have  never  yet  been  nnderstood  to  carry  their  jurisdio- 
tion,  in  cases  of  violation  of  neutrality,  beyond  the  authority  to  de- 
cree restitution  of  the  specific  property,  with  the  costs  and  expenses 
during  the  pending  of  the  judicial  proceedings.     We  are  now  called 
upon  to  give  general  damages  for  plunderage,  and  if  the  particular 
eircamstances  of  any  case  shall  hereafter  require  it,  we  may  be  called 
upon  to  inflict  exemplary  damages  to  the  same  extent  as  in  the 
ordinary  cases  of  marine  torts.    We  entirely  disclaim  any 
right  to  inflict  such  *  damages;  and  consider  it  no  part  of  [  *  390  ] 
the  duty  of  a  neutral  nation  to  interpose,  upon  the  mere 
footing  of  the  law  of  nations,  to  settle  all  the  rights  and  wrongs 
which  may  grow  out  of  a  capture  between  belligerents.     Strictly 
speaking,  there  can  be  no  such  thing  as  a  marine  tort  between  the 
belligerents.    Each  has  an  imdoubted  right  to  exercise  all  the  rights 
of  war  against  the  other;  and  it  cannot  be  a  matter  of  judicial  com- 
plaint, that  they  are  exercised  with  severity,  even  if  the  parties  do 
transcend  those  rules  which  the  customary  laws  of  war  justify.     At 
least,  they  have  never  been  held  within  the  cognizance  of  the  prize 
tribunals  of  neutral  nations.     The  captors  are  amenable  to  their  own 
government  exclusively,  for  any  excess  or  irregularity  in  their  pro- 
ceedings; and  a  neutral  nation  ought  no  otherwise  to  interfere,  than 
to  prevent  captors  from  obtaining  any  unjust  advantage  by  a  viola- 
tion of  its  neutral  jurisdiction.     Neutral  nations  may,  indeed,  inflict 
pecuniary  or  other  penalties  on  the  parties,  for  any  such  violation; 
but  it  then  does  it  professedly  in  vindication  of  its  own  rights,  and 
not  by  way  of  compensation  to  the  captured.     When  called  upon  by 
either  of  the  belligerents  to  act  in  such  cases,  all  that  justice  seems 
to  require  is,  that  the  neutral  nation  should  fairly  execute  its  own 
laws,  and  give  no  asylum  to  the  property  unjustly  captured.     It  is 
bound,  therefore,  to  restore  the  property  if  found  within  its  own 
ports ;  but  beyond  this  it  is  not  obliged  to  interpose  between  the 
belligerents.    If,  indeed,  it  were  otherwise,  there  would  be  no  end 
to  the  difficulties  and  embarrassments  of  neutral  prize 
•  tribunals.     They  would  be  compelled  to  decide,  in  every  [  *  391  ] 
variety  of  shape,  upon  marine  trespasses  in  rem,  and  in 
per^onani,  between  belligerents,  without  possessing  adequate  means 
of  ascertaining  the  real  facts,  or  of  compelling  the  attendance  of 
foreign  witnesses ;  and  thus  they  would  draw  within  their  jurisdiction 
almost  every  incident  of  prize.     Such  a  course  of  things  would  nec- 
essarily create  irritations  and  animosities,  and  very  soon  embark 
neutral  nations  in  all  the  controversies  and  hostilities  of  the  conflict- 
ing parties.     Considerations  of  public  policy  come,  therefore,  in  aid 
of  what  we  consider  the  law  of  nations  on  this  subject;  and  we  may 
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add,  that  congress  in  its  legislation  has  never  passed  the  limit  which 
is  here  marked  out.  Until  congress  shall  choose  to  prescribe  a 
.  different  rule,  this  court  will,  in  cases  of  this  nature,  confine  itself  to 
the  exercise  of  the  simple  authority  to  decree  restitution,  and  decline 
all  inquiries  into  questions  of  damages  for  asserted  wrongs.  The 
decree  for  damages  is,  therefore,  unhesitatingly  reversed. 

The  other  question  presents  more  difficulty.  It  must  be  admitted, 
that  there  is  positive  testimony  directly  to  the  point  of  the  illegal 
augmentation  of  the  crew  of  the  privateer ;  and  if  it  stood  uncontra- 
dicted, and  were  liable  to  no  deduction,  the  libellant  would  certainly 
be  entitled  to  restitution.  But  the  testimony  as  to  the  augmentation 
comes  chiefly  from  very  obscure  persons,  and  is,  in  itself,  in  many 

respects,  loose  and  equivocal ;  and  that  of  one,  at  least,  of 
[  *  392  ]  the  principal  witnesses,  is,  in  a  most  material  fact,  *  directly 

contradicted  by  a  written  document,  whose  verity  has  not 
been  questioned.  It  is  proved,  by  the  report  of  an  inspector  made  to 
the  custom-house,  that,  at  the  arrival  of  the  privateer  in  port,  she  had 
on  board  49  men ;  yet  the  witness  alluded  to  expressly  alleges  that, 
at  the  time  of  her  arrival  at  New  Orleans,  she  had  not  more  than  ten 
or  twelve  persons  on  board.  It  appears,  too,  that  the  crew  of  the 
privateer  was  wholly  composed  of  foreigners,  principally  persons  firom 
the  Spanish  Main,  and  from  St  Domingo.  Being  arrived  at  New 
Orleans  in  the  course  of  a  cruise,  which  is  not  proved  to  have  ended 
there,  the  natural  presumption  is,  that  her  original  crew  continued 
attached  to  her ;  and  this  presumption  is  considerably  fortified  by  the 
fact,  that  though  the  officers  of  the  custom-house  of  that  port  vigi- 
lantly inquire  into  cases  of  this  nature,  there  is  nothing  in  their  testi- 
mony, that  in  the  slightest  degree  affects  the  conduct  of  the  privateer 
in  an  unfavorable  manner.  It  certainly  cannot  be  said  that  the 
evidence  is  free  from  all  reasonable  doubt.  And,  in  cases  of  this 
nature,  where  the  libellant  seeks  the  aid  of  a  neutral  court  to  inter- 
y  pose  itself  against  a  belligerent  capture,  on  account  of  a  supposed 
violation  of  neutrality,  we  think  the  burden  of  proof  rests  upon  him. 
To  justify  a  restitution  to  the  original  owners,  the  violation  of 
neutrality  should  be  clearly  made  out  If  it  remains  doubtful,  the 
court  ought  to  decline  the  exercise  of  its  jurisdiction,  and  leave  the 

property  where  it  finds  it  We  cannot  say  that  the  present 
[  *  393  ]  case  is  clear  from  reasonable  doubt;   and,  *  therefore,  we 

reverse  the  decree  of  the  district  court,  and  order  restitution 
to  be  made  to  the  original  captors ;  but,  under  all  the  circumstances, 
the  parties  are  to  bear  their  own  costs. 

Decree  reversed^  and  libel  dismissed^  taUhotU  costs. 
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Where  claims  against  a  party,  both  in  his  own  right,  and  in  a  representative  character,  are  /  7^  -^  ^  / 
submitted  to  the  award  of  arbitrators,  it  is  a  valid  objection  to  the  award,  that  it  does  not/f/^  ^ifi- 
precisely  distinguish  between  moneys  which  are  to  be  paid  by  him  in  his  representatite 
character,  and  those  for  which  he  is  personally  bonnd. 

An  award  may  be  void  in  part,  and  good  for  the  residae.  Bat  if  the  part  which  is  void  be 
80  connected  with  the  rest  as  to  affect  the  justice  of  the  case  between  the  parties,  the 
whole  is  void. 

Srror  to  the  circuit  court  for  the  District  of  Columbia. 
This  was  an  action  of  debt,  against  the  defendant,  on  a  bond 
given  by  Jerusha  Dennison,  and  the  defendant,  to  the  plaintiffs,  with 
a  condition  to  perform  the  award  of  certain  persons  chosen  to  arbi- 
trate all  differences,  &c.,  between  the  plaintifis  and  Jerusha  Dennison, 
either  as  administratrix  of  Gideon  Dennison,  deceased,  or  in  any 
other  capacity.     The  condition  of  the  obligation  is  in  these  words  : 
^  "Whereas  the  said  Jerusha  Dennison,  and  the  said  James  Lyle  and 
Joshua  B.  Bond,  have  agreed  to  refer  all  matters  in  dispute  between 
them,  to  the  award  and  arbitrament  of  David  Winchester   and 
Thomas  Tenant,  of  the  city  of  Baltimore ;  and  in  case  they  differ  in 
opinion,  then  to  them  and  such  third  person  as  the  said  David 
Winchester  and  Thomas  Tenant  shall  choose  and  appoint.    Now, 
the  condition  of  the  obligation  is  such,  that  if  the  above  bound 
Jerusha  Dennison,  her  heirs,  executors,  and  administrators,  do  and 
shall  well  and  truly  stand  to,  abide  by,  and  keep  the  award 
and  arbitrament  of  the  said  *  David  Winchester  and  Thomas  [  *  395  ] 
^enant,  arbiters  indifferently  named  and  appointed  by  them, 
to  arbitrate,  award,  and  adjudge  of  and  concerning  all  actions  and 
causes  of  actions,  debts,  dues,  controversies,  claims,  or  demands 
whatsoever,  both  at  law  and  in  equity,  which  the  said  James  Lyle 
and  Joshua  B.  Bond  have,  or  either  of  them  hath,  against  her  the 
said  Jerusha  Dennison,  as  administratrix  of  Gideon  Dennison,  or  in 
any  other  capacity.     Or  in  case  the  said  arbitrators  shall  differ  in 
opinion,  if  then  the  said  Jerusha  Dennison,  her  heirs,  executors,  and 
administrators,  and  every  of  them,  do  and  shall  stand  to,  abide  by, 
perform,  and  keep  the  award  and  arbitrament  of  them  the  said  David 
Winchester  and  Thomas  Tenant,  or  either  of  them,  and  of  such  dis- 
creet and  indifferent  person  as  they  shall  elect  and  appoint  as  a  third 
person  as  aforesaid ;  then  this  obligation  to  be  void,  and  of  none 
effect,  otherwise  to  be  and  remain  in  full  force  and  virtue.^ 

Upon  this  submission  the  following  award  was  made :  "  Whereas 
57* 
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certain  differences  have  arisen  between  Joshua  B.  Bond  and  James 
Lyle,  of  the  city  of  Philadelphia,  in  the  State  of  Pennsylvania,  of 
the  one  part,  and  Jerusha  Dennison,  of  Harford  county,  in  the  State 
of  Maryland,  of  the  other  part ;  and  whereas,  for  the  purpose  of  put- 
ting an  end  to  the  said  differences,  the  said  parties,  by  their  several 
bonds,  bearing  date  the  15th  day  of  November  last  past,  have 
reciprocally  become  bound,  each  to  the  other,  in  the  penal  sum  of 
$12,000,  current  money  of  the  United  States,  to  stand  to,  abide  by, 
perform,  and  keep  the  award  of  David  Winchester  and 
[  *  396  ]  •  Thomas  Tenant,  arbiters  indifferently  named  and  appointed 
to  arbitrate,  adjudge,  and  award  of  and  concerning  all  ac- 
tions, or  causes  of  actions,  debts,  dues,  or  demands  whatsoever,  both 
of  law  and  in  equity,  which  the  said  Joshua  B.  Bond  and  James  Lyle, 
or  either  of  them,  have  against  the  said  Jerusha  Dennison,  as  admin- 
istratrix of  Gideon  Dennison,  or  in  any  other  capacity :  — 

"Whereupon,  we,  the  above-named  arbitrators,  after  having  heard 
the  allegations  of  the  parties,  proceeded  to  an  examination  of  the 
accounts,  documents,  and  proofs,  by  them  respectively  produced,  and 
having  maturely  considered  the  same,  do  adjudge  and  award  in 
manner  and  form  following :  — 

"  First.  We  do  adjudge  and  award,  that  there  is  due  from  Jerusha 
Dennison  to  Joshua  B.  Bond  and  James  Lyle,  the  sum  of  8,726  d<d- 
lars  and  41  cents,  with  interest  from  this  date  until  paid ;  upon  the 
payment  whereof,  all  suits  at  law  and  in  equity,  between  them,  shall 
oease  and  determine.     And, 

"  Second,  We  do  adjudge  and  award  that,  upon  the  payment  by 
the  said  Jerusha  Dennison,  of  the  sum  above  awarded,  with  interest, 
as  aforesaid,  the  said  Joshua  B.  Bond  and  James  Lyle  shall  execute 
to  the  said  Jerusha  Dennison,  a  good  and  sufficient  release  of  all 
claims  against  her,  both  in  her  private  capacity  and  as  administra- 
trix of  the  late  Gideon  Dennison ;  and,  also,  that  they  shall  reconvey, 
or  release,  as  the  case  may  require,  all  lands  heretofore  conveyed  or 
pledged  to  them  by  the  late  Gideon  Dennison,  as  a  collateral 
[  •397  ]  security;  and  further,  that  they  shall  •deliver  to  the  said 
Jerusha  Dennison,  or  account  for  on  oath,  all  bonds,  notes, 
bills,  or  other  securities  heretofore  given  to  them  by  the  late  Gideon 
Dennison,  as  collateral  security :   And, 

"  Lastly.  We  do  adjudge  and  award  that  this  award  shall  be  con- 
clusive between  the  parties." 

The  sum  awarded  by  the  arbitrators  not  having  been  paid,  this 
suit  was  instituted.  The  defendant,  after  praying  oyer  of  the  bond 
and  of  the  condition,  pleaded  no  award.  The  plaintiffs,  in  their  rep- 
lication, set  forth  the  award,  and  assigned  as  a  breach  of  it  the  non- 
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payment  of  the  sum  of  8,726  dollars  and  46  cents,  with  interest, 
awarded  to  be  due  to  them'  from  the  said  Jerusha  Dennison.  The 
defendant  rejoined,  that  among  the  matters  in  dispute  between  the 
parties,  was  a  dispute  relating  to  certain  lands  conveyed  in  fee-simple 
by  Gideon  Dennison,  the  intestate  of  the  said  Jerusha  Dennison,  to 
the  plaintiffs,  in  his  lifetime,  without  any  condition  or  defeasance 
expressed  therein,  but  with  an  understanding  and  agreement  between 
them,  that  the  same  should  be  held  by  the  plaintiffs  as  a  collateral 
security  for  the  payment  of  whatever  debt  was  due  from  the  said 
Gideon  Dennison  to  the  plaintiffs.  And,  also,  as  to  certain  other 
lands  and  land  titles,  pledged  in  like  manner  as  a  collateral  security 
for  tke  said  debt.  But  because  the  said  matters  in  dispute  are  left 
unsettled  by  the  said  award,  and  for  other  causes  appearing  on  the 
face  of  the  said  submission  and  award,  the  arbitrators  made  thereon 
no  award,  &c. 

To  this  rejoinder  the  plaintiffi)  demurred,  and  the  defend- 
ants joined  in  demurrer.  It  was,  however,  *  afterwards  [  •  398  ] 
agreed  between  the  parties  that  instead  of  arguing  the 
demurrer,  the  matter  contained  in  the  foregoing  pleadings,  and  the 
law  arising  thereon,  should  be  subject  to  the  opinion  of  the  court,  on 
a  statement  of  facts  made  by  the  parties,  and  the  questions  stated  as 
arising  thereon. 

This  statement  admits  the  submission,  the  appearance  of  the  par- 
lies before  the  arbitrators,  the  award,  due  notice  thereof,  a  demand  of 
the  sum  awarded  to  be  due,  and  a  refused  to  pay  the  same.  The 
statement  also  contains  certain  letters  which  passed  between  the 
plaintiffs  and  Jerusha  Dennison,  and  Samuel  Hughes,  acting  for  and 
in  behalf  of  the  said  Jerusha,  dated  in  1799  and  1800  ;  and,  also,  a 
letter  from  the  plaintiffs,  dated  in  1800,  addressed  to  Mr.  Hollings- 
worth,  a  lawyer  of  Baltimore,  containing  a  copy  of  the  correspondence 
above  mentioned,  and  transmitting  him  a  note  for  $5,568,  drawn  by 
Gideon  Dennison,  in  his  lifetime,  of  which  the  plaintifis  were  holders, 
and  which  had  been  regularly  protested.  On  this  note,  Mr.  Hollings- 
worth  was  requested  to  take  the  proper  means  to  obtain  payment.  The 
correspondence  admitted  that  ^<  grants  of  lands  in  North  Carolina  and 
Tennessee  had  been  given  as  security,  without  any  acknowledgment 
or  receipt  for  the  same ; "  but  contained  no  information  whatever, 
ascertaining  what  grants  were  so  given,  although  full  information  on 
that  subject  had  been  requested  on  the  part  of  Jerusha  Dennison. 

Jones^  and  Ebpkinson^  for  the  plaintiffs. 

Pinkney^  and  Eey^  contra. 
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Marshall,  C.  J.,  delivered  the  opinion  of  the  conrt. 
[  *  406  ]  The  questions  submitted  to  the  *  court  on  the  statement 
of  facts  made  by  the  parties  were,  1.  "Whether  the  said  let- 
ters BO  offered  by  the  defendants,  or  any  of  them,  are  competent  and 
sufficient  evidence  to  prove  what  matters  of  dispute  or  controversy 
were  submitted  to  the  said  arbitrators  imder  the  said  bond  ?  " 

2.  "Whether  the  said  award,  in  the  terms  aforesaid,  or  taken  in 
connection  with  the  evidence  so  offered  by  the  defendant,  (if  such  evi- 
dence  be  decided  by  the  court  to  be  competent  and  admissible,)  is 
valid,  and  sufficient  in  law  ?  " 

The  matter  contained  in  the  letters  was  pleaded  by  the  defendant 
in  his  rejoinder,  as  being  part  of  the  subject  in  controversy,  and  is, 
consequently,  confessed  by  the  demurrer.  Had  the  demurrer  been 
argued,  therefore,  the  first  question  could  not  have  arisen.  But  as  a 
statement  of  facts  has  been  substituted  for  the  demurrer,  we  presume 
the  question  respecting  the  admissibility  of  the  evidence  offered  by 
the  defendant  is  to  be  considered  as  if  issue  had  been  joined  on  the 
fact  stated  in  the  rejoinder.  So  considering  it,  there  is,  we  think,  no 
doubt  of  the  admissibility  of  the  testimony,  nor  of  its  competency, 
taken  in  connection  with  the  award  itself,  to  prove  that  a  dispute 
existed  respecting  the  lands  mentioned  in  those  letters,  which  was 
brought  before  the  arbitrators. 

We  proceed  to  the  second  question,  which  respects  the  validity  of 
the  award. 

The  first  exception  taken  to  this  award  is,  that  it  omits  to  state 
whether  the  sum  due  firom  Jerusha  Dennison,  was  due  from 
[  *  407  ]  her  in  her  own  right,  or  as  *  administratrix  of  Gideon  Denni- 
son. The  claims  upon  her  in  both  characters,  are  submitted 
to  the  referees ;  and  they  ought  to  have  decided  upon  all,  and  to  have 
distinguished  between  those  which  she  was  required  to  pay  in  her 
representative  character,  and  those  for  which  she  was  bound  person* 
ally.  Had  this  case  been  depending  in  chancery,  where  alone  the 
two  claims  could  have  been  united  in  one  suit,  the  chancellor  would 
unquestionably  have  discriminated  between  them ;  and  would,  in  his 
decree,  have  ascertained  in  what  character  the  whole  sum  was  to  be 
paid,  or  how  much  was  to  be  paid  in  each.  If  this  award  was  made 
against.  Mrs.  Dennison  as  administratrix,  she  would  not  only  be  de- 
prived by  its  form,  of  the  right  to  plead  a  full  €Ldministration,  (a  de- 
fence which  might  have  been  made  before  the  arbitrators,  and  on 
which  their  award  does  not  show  certainly  that  they  have  decided,) 
but  also  of  the  right  to  use  it  in  the  settlement  of  her  accounts,  as 
conclusive  evidence  that  the  money  was  paid  in  her  representative 
character.     If  this  objection  to  the  award  is  to  be  overruled,  it  must 


FEBRUARY  TERM,  1820.  681 

Lyle  v.  Bodgers.    5  W. 

be  on  the  supposition  that  it  is  made  against  her  personally ;  yet  the 
statement  of  facts  shows  the  claim  against  her  to  be  in  her  represen- 
tative character.  There  is  certainly  a  want  of  precision  in  this  part 
of  the  award,  which  exposes  it  to  solid  objection,  and  might  subject 
Mrs.  Dennison  to  serious  inconvenience. 

The  second  exception  to  which  the  court  will  advert,  affects  still 
more  deeply  the  merits  of  the  award,  as  well  as  its  justice. 

It  is  apparent  from  the  pleading  in  the  cause,  *  from  the  [  *  408  ] 
facts  stated,  and  from  the  award  itself,  that  titles  to  land 
were  deposited  by  Gideon  Dennison,  in  his  lifetime,  with  the  plain- 
tiffs, as  collateral  security  for  the  debt  claimed  by  them ;  and  that  the 
conveyances  purported  to  be,  absolute.     Not  only  was  there  imcer- 
tainty  as  to  the  right  of  redemption  ;  but  it  was,  so  far  as  the  court 
can  discover,  absolutely  uncertain  what  lands  had  been  so  conveyed. 
This  subject  appears  to  have  been  brought  before  the  arbitmtors, 
and  they  have  awarded  upon  it.    Is  their  award  sufficiently  certain 
to  give  Jerusha  Dennison  the  benefit  they  intended  her?     They  have 
awarded  "that  the  said  Joshua  B.  Bond  and  James   Lyle  shall 
reconvey  or  release,  as  the  case  may  require,  all  lands  heretofore  con- 
veyed or  pledged  to  them,  by  the  late  Gideon  Dennison,  as  a  collat- 
eral security."     The  award  does  not  determine  what  lands  were  so 
conveyed.     If  the  arbitrators  had  directed  that  all  the  lands  conveyed 
or  pledged  by  Gideon  Dennison  should  be  reconveyed,  there  would 
have  been  some  difficulty  in  ascertaining  what  lands  had  been  con- 
veyed or  pledged,  firom  the  uncertainty  where  deeds  ftiight  have  been 
recorded,  and  whether  grants  might  not  have  been  deposited  without 
a  conveyance ;  but  they  have  directed  that  those  lands  only  shall  be 
reconveyed  which  had  been  conveyed  or  pledged  as  collateral  secu- 
rity.   No  one  of  these  deeds  exhibited  on  its  face  any  mark  of  itd 
being  made  as  a  collateral  security.     The  question  whether  a  con* 
veyance  was  absolute,  or  as  a  security  only,  wels  a  material  question, 
-which  ought  to  have  been  decided  by  the  arbitrators.     They 
have  not  decided  'it,  but  have  left  it  open  to  be  decided  by  [  ^409  ] 
the  parties  themselves,  or  by  some  other  tribunal.     This  is 
a  very  important  part  of  the  award,  and  with  respect  to  this  subject, 
it  is  incomplete.     It  is  obviously  as  uncertain  now  as  it  was  before 
the  award  was  made,  what  lands  had  been  conveyed  or  pledged  to 
Gideon  Dennison  as  collateral  security.     This  part  of  the  award  then 
is  vdid,  and  the  question  is,  whether  that  part  which  directs  the  pay- 
ment of  money  be  void  also  ? 

That  an  award  may  be  void  in  part,  and  good  for  the  residue,  will 
be  readily  admitted ;  but  if  that  part  which  is  void  be  so  connected 
with  the  rest  as  to  affect  the  justice  of  the  case  between  the  parties. 
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the  whole  is  void.  Eyd,  246.  There  is  great  good  sense  in  this  dis- 
tinction. If  A  be  directed  to  pay  B  $100,  and  also  to  do  some  other 
act  not  well  enough  defined  to  be  obligatory,  there  is  no  reason  why 
B  should  not  have  his  $100,  because  he  cannot  also  get  that  other 
thing  which  was  intended  for  him.  But  if  A  be  directed  to  pay  B 
$100,  and  B  to  do  something  for  the  benefit  of  A,  which  is  not  so 
defined  as  to  enable  A  to  obtain  it,  there  is  much  reason  why  A 
should  not  pay  the  $100 ;  since  he  cannot  obtain  that  which  the 
arbitrators  as  much  intended  he  should  receive,  as  that  he  should 
pay  the  sum  awarded  against  him. 

The  cause  in  2  Saunders,  292,  is  in  point.  In  that  case 
[  *  410  ]  the  arbitrators  awarded  that  William  Pope  *  should  be  sat- 
isfied and  paid  by  John  Brett,  the  money  due  and  payable 
to  the  said  William  Pope,  as  well  for  task  work  as  for  day  work,  and 
then  the  said  William  should  pay  to  the  said  John  the  sum  of  £25 
lawful  money  of  England.     Mutual  releases  were  also  awarded 

It  was  admitted  that  so  much  of  the  award  as  directed  payment 
to  be  made  for  t£^sk  work  and  day  work,  was  void  for  uncertainty, 
inasmuch  as  the  arbitrator  had  not  ascertained  bow  much  was  to  be 
paid  on  those  accounts  ;  but  it  was  contended  that  the  award  was 
good  for  the  residue,  inasmuch  as  enough  remained  to  make  it 
mutual.  But  the  court  said :  "  That  if  the  clause  of  task  work  and 
day  work  be  void,  as  it  is  admitted  to  be,  the  whole  award  is  void, 
for  it  appears  that  William  Pope  was  awarded  to  pay  the  £26,  and 
to  give  a  general  release,  upon  a  supposition  by  the  arbitrator,  that 
he  should  be  paid  the  task  work  and  day  work  by  virtue  of  that 
award ;  and  that  not  being  so,  it  was  not  the  intention  of  the  arbi- 
trators, as  appears  by  the  award  itself,  that  he  should  pay  the  money, 
and  give  a  general  release,  and  yet  receive  nothing  for  the  task  work 
and  day  work,  as  by  reason  of  the  uncertainty  of  the  award  in  that 
part  he  could  not" 

The  application  of  this  case  to  that  under  consideration  is  com- 
plete. The  award  to  reconvey  all  lands  heretofore  conveyed  or  pledged 
to  the  plaintiffs  by  Gideon  Dennison,  in  his  lifetime,  as  collateral 
security,  is  as  uncertain  as  the  award  to  pay  for  task  work 
[  *  411  ]  and  day  work  already  performed ;  it  was  as  much  *  the  in- 
tention of  the  arbitrators  that  the  parts  of  their  award 
which  were  favorable  to  the  different  parties  should  be  dependent  on 
each  other  in  this  case,  as  in  the  case  of  Pope  v.  Brett'  The  arbi- 
trators never  could  have  designed  that  Bond  and  Lyle  should  get 
their  money,  and  retain  their  deposits. 

1 2  Saund.  292. 
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In  his  note  upon  this  case,  Sergeant  Williams  says :  "  If  by  the 
nullity  of  the  award  in  any  part,  one  of  the  parties  cannot  have  the 
advantage  intended  him  as  a  recompense,  or  consideration,  for  that 
which  he  is  to  do  to  the  other,  the  award  is  void  in  the  whole." 

This  jnst  principle  must  always  remain  a  part  of  the  law  of 
awards. 

The  objection  to  the  part  of  the  award  which  has  been  considered, 
applies  equally  to  that  part  of  it  which  respects  bonds,  notes,  bills,  or 
other  securities.  Judgment  affirmed. 

1  F.  222. 


The  United  States  v*  Holmes  et  al 

5  W.  412. 

The  courts  of  the  United' States  have  jurisdiction  under  the  act  of  the  80th  of  April,  1790,^  A  ^^/^ 

(1  Statg.  at  Large,  113,)  of  murder  or  rohbery  committed  on  the  high  seas,  although  not^^f£  ^'  v^ 

committed  on  board  a  vessel  belonging  to  citizens  of  the  United  States. 
Such  jurisdiction  existed,  if  the  vessel  had  no  national  character^  and  whether  the  prisoners 

or  the  deceased  were  citizens  of  the  United  States  or  not,  and  whether  the  offence  waa 

committed  on  board  any  vessel,  or  in  the  sea. 
Where  it  did  not  appear  that  a  privateer  had  any  commission,  or  any  ship's  papers,  it  was 

held  that  the  burden  was  on  the  prisoners  to  show  her  national  character. 

The  prisoners  were  indicted  at  the  circuit  court  of  Massachusetts, 
at  the  October  term  of  said  court,  1818,  for  that  the  prisoners  being 
citizens  of  the  United  States,  on  the  fourth  day  of  July  then  last 
past,  with  force  and  arms,  upon  the  high  seas,  out  of  the  jurisdiction 
of  any  particular  State,  in  and  on  board  a  certain  schooner,  or  vessel, 
the  name  whereof  being  to  the  jurors  unknown,  in  and  upon  a  per- 
son known  and  commonly  called  by  the  name  of  Reed,  a  mariner,  in 
and  on  board  said  vessel,  in  the  peace  of  God  and  of  the  said  United 
States,  then  and  there  being,  piratically,  &c.,  did  make  an  assault ; 
and  that  they,  the  said  William  Holmes,  Thomas  Warring- 
ton, •  otherwise  called  Warren  Fawcett,  and  Edward  Rose-  [  *  413  ] 
wain,  with  a  certain  steel  dagger,  &c.,  which  he,  the  said 
William  Holmes,  in  his  right  hand  then  and  there  had  and  held,  the 
said  person  commonly  called  Reed,  in  and  upon  the  arms  and  breast 
of  him,  the  said  Reed,  upon  the  high  seas,  and  on  board  the  vessel 
aforesaid,  and  out  of  the  jurisdiction  of  any  particular  State,  pirati- 
cally, &c,  did  strike  and  thrust,  giving  to  the  said  person  commonly 
called  Reed,  in  and  upon  the  arms  and  breast  of  him,  the  said  Reed, 
upon  the  high  seas,  in  and  on  board  the  vessel  aforesaid,  and  put  of 
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the  jurisdiction  of  any  particular  statSi  piratically,  &c.,  in  and  upon 
the  said  arms  and  breast  of  him,  the  said  Reed,  several  grievous 
wounds,  and  did  then  and  there  in  and  on  board  the  vessel  aforesaid, 
upon  the  high  seas,  and  out  of  the  jurisdiction  of  any  particular 
State,  piratically,  &c.,  him,  the  said  person  commonly  called  Beed, 
cast  and  threw  from  out  of  said  vessel  into  the  sea,  and  plunge,  sink, 
and  drown  him,  in  the  sea  aforesaid,  of  which  said  grievous  wounds, 
casting,  throvdng,  plunging,  sinking,  and  drowning,  the  said  person 
commonly  called  Reed,  upon  the  high  seas  aforesaid,  out  of  the 
jurisdiction  of  any  particular  State,  then  and  there  instantly  died. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that 
the  said  William  Holmes,  &c.,  him,  the  said  person  commonly  called 
Reed,  then  and  there.  Upon  the  high  seas  as  aforesaid,  and  out  of  the 
jurisdiction  of  emy  particular  state,  piratically,  &c.,  did  kill  and 
murder,  against  the  peace  and  dignity  of  the  said  United 
[  *414  ]  States,  and  against  the  form  of  the  *  statute  of  the  said 
United  States,  in  such  case  made  and  provided,  &c«  Upon 
which  indictment  the  prisoners  were  found  guilty  of  the  offence 
charged  therein.  And  thereupon,  the  counsel  for  the  prisoners  moved 
the  court  for  a  new  trial,  for  the  misdirection  of  the  court  upon  the 
points  of  law  which  had  been  raised  at  the  trial.  And  upon  arguing 
the  said  motion  for  a  new  trial,  the  several  questions  occurred  before 
the  circuit  court,  which  are  stated  in  the  opinion  of  this  court,  upon 
which  the  opinions  of  the  judges  of  the  circuit  court  were  opposed. 

From  the  evidence  it  appeared  that  a  vessel,  apparently  Spanish, 
(whose  national  character,  however,  was  not  distinctly  proved  by  any 
documentary  evidence,  or  by  the  testimony  of  any  person  conusant 
of  its  character,)  was  captured  by  two  privateers  from  Buenos  Ayres, 
a  prize  crew  put  on  board,  and  the  prisoners  were  of  that  prize  crew. 
One  of  the  prisoners  was  a  citizen  of  the  United  States,  and  the 
other  prisoners  were  foreigners.  The  crime  was  committed  by  the 
prisoners  on  the  person  whose  death  was  charged  in  the  indictment, 
by  drovniing  him  on  the  high  seas,  he  being,  at  the  time,  a  prize- 
master  of  the  captured  vessel,  and  thrown  or  driven  overboard  by  the 
prisoners.  There  was  no  proof  who  were  the  owners  of  the  priva- 
teers, nor  where  they  resided,  nor  what  were  the  ships'  papers,  or 
documents,  nor  where,  nor  at  what  time,  they  were  armed  or  equipped 
for  war.  The  privateers  had  been  at  Buenos  Ayres,  and  openly  kept 
a  rendezvous  there,  and  shipped  the  crews  there.  The  crews  con- 
sisted chiefly  of  Englishmen,  Frenchmen,  and  Americans. 
[  •  415  ]  •  The  commander  of  one  of  the  privateers  was  by  birth  a 
citizen  of  the  United  States,  and  had  a  family  domiciled  at 
Baltimore.     The  commander  of  the  other  was  by  birth  an  English- 
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man,  but  had  long  been  domiciled  at  Baltimore.  There  was  no 
proof  that  either  of  them  had  ever  lived  at  Buenos  Ayres,  or  been 
naturalized  there.  All  the  witnesses  agreed  that  both  the  privateers 
were  bruit  at  Baltimore.  They  had  been  at  Buenos  Ayres,  before 
their  sedling  on  this  cruise,  but  a  short  time,  one  about  six  weeks,  the 
other  a  few  days  only. 

And  the  said  judges  being  so  opposed  in  opinion  upon  the  ques- 
tions aforesaid,  the  same  were  then  and  there,  at  the  request  of  the 
district  attorney  for  the  United  States,  stated,  under  the  direction  of 
the  judges,  and  ordered  by  the  court  to  be  certified  under  the  seal  of 
the  court  to  this  court,  to  be  finally  decided. 

The  Attorney' Oeneraly  for  the  United  States. 

Webster y  for  the  prisoners. 

Washington,  J.,  delivered  the  opinion  of  the  court 
This  case  comes  before  the  court  upon  a  division  of  opinion  of  the 
jndges  of  the  circuit  court  for  the  district  of  Massachusetts. 
The  defendants  are  indicted  for  murder  committed  on  *the  [  *416  ] 
high  seas ;  and  the  questions  adjourned  to  this  court  are, 

1.  Whether  the  circuit  court  had  jurisdiction  of  the  oJBTence  charged 
in  the  indictment,  unless  the  vessel  on  board  of  which  the  oflfenoe 
-was  committed,  was  at  the  time  owned  by  a  citizen  or  citizens  of 
the  United  States,  and  was  lawfully  sailing  under  its  flag. 

2.  Whether  the  court  had  jurisdiction  of  the  offence  charged  in  the 
indictment,  if  the  vessel  on  board  of  which  it  was  committed,  at  the 
time  of  the  commission  thereof,  had  no  real  national  character,  but  was 
possessed  and  held  by  pirates,  or  by  persons  not  lawfully  sailing  under 
the  flag,  or  entitled  to  the  protection,  of  any  government  whatever. 

3.  Whether  it  made  any  difference  as  to  the  point  of  jurisdiction, 
whether  the  prisoners  or  any  of  them  were  citizens  of  the  United 
States,  or  that  the  offence  was  consummated,  not  on  board  of  any 
vessel,  but  in  the  high  seas. 

4.  Whether  the  burden  of  proof  of  the  national  character  of  the 
vessel  on  board  of  which  the  offence  was  committed,  was  on  the 
United  States,  or,  under  the  circumstances  stated  in  the  charge  of 
the  court,  was  on  the  prisoner. 

The  first  two  questions  have  been  decided  by  this  court  at  its  pres- 
ent session.  In  Klintock's  case,^  it  was  laid  down  that,  to  exclude 
the  jurisdiction  of  the  courts  of  the  United  States,  in  cases  of  murder 

1  5  W.  144. 
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or  robbeiy  committed  on  the  high  seas,  the  veaeel  in  which 
[  *  417  ]  the  offender  is,  or  to  which  he  belongs,  must  *  be  at  tiie 
time,  in  fact  as  well  as  in  right,  the  properly  of  a  subject  of 
.a  foreign  state,  and  in  virtae  of  such  property,  subject  at  that  time,  to 
ius  control.  But  if  the  offence  be  committed  in  a  Tessel,  not  at  the 
time  belonging  to  subjects  of  a  foreign  state,  but  in  possession  of 
.persons  acknowledging  obedience  to  no  government  or  flag,  and 
acting  in  defiance  of  all  law,  it  is  embraced  by  the  act  of  the  30th  of 
April,  1790.  It  follows,  therefore,  that  murder  or  robbery  committed 
on  the  high  seas,  may  be  an  offence  cognizable  by  the  courts  of  the 
United  States,  although  it  was  committed  on  board  of  a  vessel  not 
belonging  to  citizens  of  the  United  States,  as  if  she  had  no  national 
character,  but  was  possessed  and  held  by  pirates,  or  persons  not  law- 
fully sailing  under  the  flag  of  any  foreign  nation. 

The  third  question  contains  two  propositions.  1.  Ab  to  the  national 
character  of  the  offender,  and  of  the  person  against  whom  it  is  com- 
mitted ;  and,  2.  As  to  the  jdace  where  the  offence  is  ccunmitted 

In  respect  to  the  first,  the  court  is  of  opinion,  and  so  it  has  been 
decided  during  the  present  term,  that  it  makes  no  difference  whether 
the  offender  be  a.citizen  of  the  United  States  or  not.  If  it  be  com- 
mitted on  board,  of  a  foreign  vessel  by  a  citizen  of  the  United  State% 
or  on  board  of  a  vessel  of  the  United  States  by  a  foreigner,  th^ 
offender  is  to  be  considered,  pro  hoc  vice^  and  in  respect  to  this  sub* 
ject,  as  belonging  to  the  nation  imder  whose  flag  he  sails.  If  it  be 
committed,  either  by  a  citizen  or  a  foreigner,  on  board  of  a  piratical 
vessel,  the  offence  is  equally  cognizable  by  the  courts  of  the 
{  *  418  ]  United  *  States,  under  the  above-mentioned  law.  2.  Upcm 
this  point  the  court  is  of  opinion  that  it  makes  no  diffi^rence 
whether  the  offence  was  committed  on  board  of  a  vessel,  or  in  the 
sea,  as  by  throwing  the  deceased  overboard  and  drovniing  him,  or  by 
shooting  him  when  in  the  sea,  though  he  was  not  thrown  overboard. 
The  words  of  the  above  act  of  congress  are  general,  and  speak  of 
certain  offences  committed  upon  the  high  seas,  without  reference  to 
any  vessel  whatsoever  on  which  they  should  be  committed ;  and  no 
reason  is  perceived  why  a  more  restricted  meaning  should  be  given 
to  the  expressions  of  the  law,  than  they  lit^ally  import  In  the  case 
of  Furlong,  for  the  murder  of  Sunley,  decided  during  the  present 
term  of  the  court,  it  was  certified  that  murder  committed  from  on 
board  an  American  vessel,  by  a  mariner  sailing  on  board  an  Ameri- 
can vessel,  by  a  foreigner  on  a  foreigner,  in  a  foreign  vessel,  is  within 
the  act  of  the  30th  of  April,  1790.^    It  follows  firom  this,  and  the 

1 5  W.  184. 
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principles  laid  down  in  Klintock's  case,  that  the  same  offence  com- 
mitted by  any  person  from  on  board  a  vessel  having  no  national 
character,  as  by  throwing  a  person  overboard,  and  drowning  him,  is 
within  the  same  law. 

It  is  stated,  in  the  charge  of  the  court  below,  that  it  did  not  appear 
by  any  legal  proof,  that  the  privateers  had  commissions  from  Buenos 
Ayres,  or  any  ship's  papers  or  documents  from  that  government,  or 
that  they  were  ever  recognized  as  ships  of  that  nation,  or  of  its  sub- 
jects ;  or  who  were  the  owners,  where  they  resided,  or  when  or  where 
tihe  privateers  were  armed  or  equipped.  But  it  did  appear 
*in  proof,  that  the  captains  and  crew  were  chiefly  English-  [  *419  ] 
men.  Frenchmen,  and  American  citizens ;  that  the  captains 
were  both  domiciled  at  Baltimore,  where  the  family  of  one  of  them 
resided,  and  that  he  was  by  birth  an  American  citizen.  It  was  also 
proved  that  the  privateers  were  Baltimore  built 

Under  these  circumstances,  the  court  is  of  opinion  that  the  burden 
of  proof  of  the  national  character  of  the  vessel  on  board  of  which 
the  offence  was  committed,  vms  on  the  prisoners. 

Certificate.  This  cause  came  on  to  be  heard  on  the  transcript 
of  the  record  of  the  circuit  court  of  the  United  States  for  the  district 
of  Massachusetts,  and  on  the  questions  on  which  the  judges  of  that 
court  were  divided  in  opinion,  and  was  argued  by  counsel.  On  con- 
sideration whereof  this  court  is  of  opinion : — 

1.  That  the  said  circuit  court  had  jurisdiction  of  the  offence  charged 
in  the  indictment,  although  the  vessel  on  board  of  which  the  offence 
was  committed  v^as  not,  at  the  time,  owned  by  a  citizen  or  citizens 
of  the  United  States,  and  was  not  lawfully  sailing  under  its  flag. 

2.  The  said  circuit  court  had  jurisdiction  of  the  offence  charged  in 
the  indictment,  if  the  vessel,  on  board  of  which  it  was  committed, 
had,  at  the  time  of  the  commission  thereof,  no  real  national  character, 
but  was  possessed  and  held  by  pirates,  or  by  persons  not  lawfully 
sailing  under  the  flag  or  entitied  to  the  protection  of  any  government 
whatsoever. 

3.  That  it  made  no  difference  as  to  the  point  of  jurisdic- 
tion whether  the  prisoners,  or  any  of  them,  *  were  citizens  [  *  420  ] 
of  the  United  States,  or  whether  the  deceased  was  a  citizen 

of  the  United  States,  or  that  the  offence  was  committed,  not  on  board 
any  vessel,  but  on  the  high  seas. 

4.  That  the  burden  of  proof  of  the  national  character  of  the  vessel, 
on  board  of  which  the  offence  was  committed,  was,  under  the  circum- 
stances stated  in  the  charge  of  the  court,  on  the  prisoners. 

9  H.  571. 
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5  W.  420. 

~y     ^^*^  The  present  constitution  of  the  United  States  did  not  commence  its  operation  until  the  first 
^  'rj C*      Wednesday  in  March,  1789 ;  and  the  provision  in  the  constitution  that  "  no  State  shall 
^  /   /        make  any  law  impairing  the  ohligation  of  contracts/'  does  not  extend  to  a  state  law 
enacted  before  that  day,  and  operating  upon  rights  of  property  vested  before  that  time. 
The  books  of  a  corporation  are  evidence  of  its  acts  and  proceedings. 

This  cause  was  argued  by  B.  BdrdiUj  for  the  defendants,  no  coun- 
sel appearing  for  the  plaintiff. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  was  an  ejectment  brought  by  the  plaintiff  in  the  circuit  court 
of  the  United  States  for  the  district  of  Kentucky,  to  re- 
[  *  421  ]  cover  a  lot  of  ground  lying  in  Bardstown.  •  This  town  was 
laid  off  in  1780,  on  a  tract  of  land  consisting  of  1,000  acres, 
for  which,  in  1785,  a  patent  was  issued  by  the  commonwealth  of 
Virginia,  to  Bard  and  Owings.  In  1788,  the  legislature  of  Virginia 
passed  an  act,  vesting  100  acres,  part  of  this  tract,  in  trustees,  to  be 
laid  off  in  lots,  some  of  them  to  be  given  to  settlers,  and  others  to  be 
sold  for  the  benefit  of  the  proprietors.  The  cause  depends,  mainly, 
on  the  validity  of  this  act  It  is  contended  to  be  a  violation  of  that 
part  of  the  constitution  of  the  United  States,  which  forbids  a  State 
to  pass  any  law  impairing  the  obligation  of  contracts. 

Much  reason  is  furnished  by  the  record  for  presuming  the  consent 
of  the  proprietors  to  this  law ;  but  the  circuit  court  has  decided  the 
question  independently  of  this  consent,  and  that  decision  is  now  to 
be  reviewed. 

Before  we  determine  on  the  construction  of  the  constitution  in 
relation  to  a  question  of  this  description,  it  is  necessary  to  inquire 
whether  the  provisions  of  that  instrument  apply  to  any  acts  of  the 
state  legislatures  which  were  of  the  date  with  that  which  it  is  now 
proposed  to  consider. 

This  act  was  passed  in  the  session  of  1788.  Did  the  constitution 
of  the  United  States  then  operate  upon  it  ? 

In  September,  1787,  after  completing  the  great  work  in  which  they 
had  been  engaged,  the  convention  resolved  that  the  constitution 
should  be  laid  before  the  congress  of  the  United  States,  to  be  sub- 
mitted by  that  body  to  conventions  of  the  several  States, 
[  •  422  ]  to  be  convened  by  their  respective  legislatures ;  *  and  ex- 
pressed the  opinion  that,  as  soon  as  it  should  be  ratified  by 
the  conventions  of  nine  States,  congress  should  fix  a  day  on  which 
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electors  should  be  appointed  by  the  States,  a  day  on  which  the  elec- 
tors should  assemble*  to  vote  for  President  and  Vice-President,  '*  and 
the  time  and  place  for  commencing  proceedings  under  this  consti- 
tution." 

The  conventions  of  nine  States  having  adopted  the  constitution, 
congress,  in  September  or  October,  1788,  passed  a  resolution  in  con- 
formity ^th  the  opinions  expressed  by  the  convention,  and  appointed 
the  first  Wednesday  in  March  of  the  ensuing  year  as  the  day,  and 
the  then  seat  of  congress  as  the  place,  <<  for  commencing  proceedings 
under  the  constitution." 

Both  governments  could  not  be  understood  to  exist  at  the  same 
time.  The  new  government  did  not  commence  until  the  old  govern- 
ment expired.  It  is  apparent  that  the  government  did  not  commence 
on  the  constitution  being  ratified  by  the  ninth  State ;  for  these  rati- 
fications were  to  be  reported  to  congress,  whose  continuing  existence 
-was  recognized  by  the  convention,  and  who  were  requested  to  con- 
tinue to  exercise  their  powers  for  the  purpose  of  bringing  the  new 
government  into  operation.  In  fact,  congress  did  continue  to  act  as 
a  government  until  it  dissolved  on  the  1st  of  November,  by  the 
successive  disappearance  of  its  members.  It  existed  potentially 
until  the  2d  of  March,  the  day  preceding  that  on  which  the  members 
of  the  new  congress  were  directed  to  assemble. 

The  resolution  of  the  convention  might  originally  •  have  [  •  423  ] 
suggested  a  doubt  whether  the  government  could  be  in 
operation  for  every  purpose  before  the  choice  of  a  President ;  but 
this  doubt  has  been  long  solved,  and  were  it  otherwise  its  discussion 
would  be  useless,  since  it  is  apparent  that  its  operation  did  not  com- 
mence before  the  first  Wednesday  in  March,  1789,  before  which  time 
Virginia  had  passed  the  act  which  is  alleged  to  violate  the  consti- 
tution. 

In  the  trial  of  the  cause,  the  defendant  produced  a  witness  to 
prove  that  the  lot  for  which  the  suit  was  instituted  was  a  part  of 
the  100  acres  vested  in  trustees  by  the  act  of  assembly.  To  this 
testimony  the  plaintiff  objected,  because  the  witness  stated  that  he 
had  sold  a  lot  in  Bardstown,  with  warranty,  and  was  in  possession 
of  another.  He  added  that  no  suit  had  been  brought  for  the  said 
lot,  and  that  he  was  not  interested  in  this  suit.  The  court  admitted 
the  witness,  and  to  this  opinion  also  a  bill  of  exceptions  was  taken. 
It  is  so  apparent  that  the  witness  had  no  interest  in  the  suit  in 
which  he  was  examined,  and  it  is  so  well  settied  that  only  an  interest 
in  that  suit  could  affect  his  competency,  as  to  make  it  unnecessary 
to  say  more  than  that  the  court  committed  no  error  in  permitting  his 
testimony  to  go  to  the  jury. 

68* 
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There  was  abo  an  exception  taken  to  the  opinion  of  the  court,  in 
allowing  the  book  of  the  board  of  tniBtees,  in  which  their  proceedings 
■w^re  recorded,  and  other  records  belonging  to  the  ootporation,  to  be 
given  in  evidence. 

The  book  was  proved  by  the  present  derk,  who  also 
{  *  424  ]  proved  the  handwriting  of  the  first  deik,  and  of  *the  presi- 
dent, who  were  dead*  The  trustees  were  established  by  tlie 
legislature  for  public  purposes.  The  books  ct  such  a  body  are  the 
best  evidence  of  their  acts,  and  ought  to  be  admitted  whenever  those 
acts  are  to  be  proved.  There  was  no  error  in  the  opinion  admittxi^ 
them. 

There  is  the  less  necessity  in  this  case  for  entering  more  fiolly  into 
this  question,  because  the  record  contains  other  evidence  of  the  facts, 
which  the  testimony,  to  which  exceptions  were  taken,  was  adduced 
to  prove.  Judgment  affirmed^  with  co^to. 

6H.34a. 


Ck)NN  et  oL  V.  Penn. 

6  W.  424. 

.'yf/f  In  appeals  to  this  court,  from  the  circuit  courts,  in  chanceiy  cases,  the  parol  testimony  irhidh 
is  heard  at  the  trial,  in  the  court  below,  ought  to  appear  in  the  recoil. 

*^  A  final  decree  in  equity,  or  an  interlocutory  decree,  which,  in  a  great  snatnre,  deddes  tibi 
merits  of  the  cause,  cannot  be  pronounced  until  all  the  parties  to  the  hill,  who  are  partiM 
in  mterest,  are  before  the  court. 

Pifikney  and  Jones^  iix  the  appellants. 

The  AUomey- General  and  Sergeant^  for  the  respondent 

[  •  425  ]      •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  dicuit  court  foit 
the  district  of  Pennsylvania,  dismissing  ihe  bill  of  the  plaintiffs. 

Without  going  into  the  merits  of  the  case,  the  counsel  for  the 
plaintiiSs  contend  that  the  decree  ought  to  be  reveised,  because  it 
appears  to  have  been  pronounced  in  part  on  parol  testimony,  which 
has  not  been  introduced  into  the  record,  and  because  the  decree  was 
made  when  the  parties  interested  were  not  all  before  the  court 

The  laws  of  the  United  States  have  always  proceeded  on  the  sup- 
position that,  in  revising  decrees  in  chancery,  the  fyict^  as  well  as  the 
law  should  be  laid  before  this  court  The  Judiciary  Act,^  which  directs 

1  1  Stats,  at  Laige,  73. 
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that  the  mode  of  proof  shall  be  by  oral  testimony,  and  that  witnesses 
shall  be  examined  in  open  court,  also  directs  that  a  statement  of  facts 
shall  be  placed  on  the  record.  The  act  of  April  29, 1802,  s.  25,^  leaves 
it  to  the  discretion  of  the  courts  in  those  States  where  testimony 
in  chancery  is  taken  by  depositions,  to  order,  on  the  request  of  either 
party,  the  testunony  of  the  witnesses  to  be  taken  by  depositions. 

The  act  of  March  3, 1803,'  repeals  those  parts  of  the  Judiciary  Act 
which  authorize  a  writ  of  error,  and  a  statement  of  facts  in  chancery 
cases ;  allows  an  appeal  from  the  decrees  of  a  circuit  court  sitting  in 
chancery ;  and  directs  that  a  copy  of  the  bill,  answer,  depositions,  and 
all  other  proceedings,  of  what  kind  soever,  in  the  cause,  shall  be  trans^ 
mitted  to  this  court,  and  that  no  new  evidence  shall  be  heard    * 

*  Previous  to  this  a^t,  the  facts  were  brought  before  this  [  *  426  ] 
court  by  the  statement  of  the  judge.  The  depositions  are 
substituted  for  that  statement ;  and  it  would  seem  since  this  court 
must  judge  of  the  fact,  as  well  as  the  law,  that  all  the  testimony 
which  was  before  the  circuit  court  ought  to  be  laid  before  this  court 
Yet  the  section  which  directs  that  witnesses  shall  be  examined  in 
open  court,  is  not  in  terms  repealed. 

The  court  has  felt  considerable  doubts  on  this  subject,  but  thinks 
it  the  safe  course  to  require  that  all  the  testimony  on  which  the  judge 
founds  his  opinion,  should,  in  cases  within  the  jurisdiction  of  thi  j 
court,  appear  in  the  record  The  parties  may  certainly  waive  testi- 
mony by  consent,  but  if  this  consent  does  not  appear,  it  cannot  be 
presumed ;  and  where  it  is  shown  on  the  record  that  witnesses  were 
.examined  in  open  court,  this  court  cannot  say  how  much  the  opinion 
of  the  circuit  court  was  influenced,  and  ought  to  have  been  influ- 
enced, by  their  testimony. 

In  this  case  an  interlocutory  decree  was  rendered,  which  decided, 
to  a  great  extent,  the  merits  of  the  cause,  at  a  time  when  one  of  the 
defendants  named  in  the  bill  was  not  before  the  court,  and  when  it 
appeared  that  a  person  not  made  a  defendant  was  deeply  concerned 
in  interest.  This  decree  granted  relief  on  certain  conditions,  to 
certain  classes  of  the  plaintifis,  and  directed  them  to  appear  before 
commissioners,  and  to  exhibit  their  proof  that  they  came  within  the 
descriptions  of  persons  who  were  entitied  to  relief.  They 
refused  to  appear  before  these  commissioners;  *  and  upon  [*427] 
the  coming  in  of  the  report,  stating  this  fact,  their  bill  was 
dismissed  with  costs. 

The  object  of  this  bill  was  to  obtain  conveyances  from  John  and 
William  Penn,  of  .c^iain  lands  which  they  were  supposed  to  hold 

^  2  StatB.  at  Large,  166.  3  Ib..244. 
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as  tenants  in  common,  and  to  which  the  plaintiffs  asserted  an  equi- 
table title.  It  was  irregular  to  make  the  decree  which  was  made 
respecting  the  title  mitil  hoih  the  defendants  were  before  the  court 
But  it  is  the  fault  of  the  plaintil&  that  they  were  not.  The  bill 
prays  conveyances  of  the  legal  title  on  the  payment  of  so  much 
money  as  was  still  due  on  certain  principles  on  which  they  allege 
their  equitable  title  to  have  been  acquired.  It  was  refeired  to  com- 
missioners to  ascertain  the  amount  of  these  sums,  as  well  as  to 
dass  the  respective  claimants  according  to  the  interlocutory  decree. 
They  refuse  to  appear  before  the  commissioners,  and  to  exhibit  either 
their  equitable  tities  or  to  show  the  payments  they  have  made.  On 
what  pretence  can  such  plaintiffs  claim  the  aid  of  a  court  of  equity? 
What  is  a  court  to  do  in  such  a  state  of  things  ?  Where  a  party 
asking  its  aid  refuses  to  comply  with  the  conditions  on  which  that 
aid  must  depend,  a  court  is  certainly  correct  in  refusing  its  aid,  and 
may  dismiss  the  bill.  But  in  such  a  case,  we  think  it  would  be 
heursh  to  make  the  decree  of  dismission  a  bar  to  a  future  action.  It 
is  not  certain  that  this  decree  is  on  such  a  hearing  as  to  be  a  bar  to 
a  future  action ;  and  this  point  is  not  positively  decided.  It  is  un- 
necessary to  decide  it,  because  we  think  the  interlocutory  decree  was 

irregular,  and  ought  not  to  have  been  made  until  William 
[  *  428  ]  Penn,  a  tenant  in  common  *with  John  Penn,  was  before 

the  court  The  defendants  are  left  at  liberty  to  proceed 
with  their  legal  titie,  and  this  must  be  sufficient  to  prevent  the  plain- 
i5&  from  practising  unnecessary  delays. 

For  the  irregularities  which  have  been  stated,  we  think  the  decree 
ought  to  be  reversed,  and  the  cause  remanded,  that  the  proper  pro- 
ceedings may  be  had  therein. 

5  F.  449. 


Campbell  r.  Pratt  et  cU. 

5  W.  429. 
Explanation  of  the  former  decree  of  this  court  in  the  same  case,  9  C.  500 

Key^  for  the  appellant 

JoneSj  for  the  respondents. 

Johnson,  J.,  delivered  the  opinion  of  the  court. 
The  principal  question  in  this  case  is,  whether  the  circuit  court 
has  executed  the  decrees  formerly  pronounced  between  these  parties, 
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9  C.  500,  according  to  their  true  intent  and  meaning.  Some  obscur- 
ity has  been  thrown  over  the  meaning  of  those  decrees,  from  an  ob- 
vions  error  in  copying  them  into  the  minutes.  The  primary  object 
of  this  court  was,  to  give  to  Law  the  benefit  of  a  foreclosure  in  all 
the  lots  included  in  the  mortgage  from  Morris,  Nicholson,  and  Green- 
leaf,  in  whose  right  Pratt,  Francis,  and  Company  founded  their  claim. 
But  being  called  upon  by  the  equity  of  intervening  interests,  (in  cre- 
ating which  Law  himself  had  had  some  agency,)  they  decreed  a 
distribution  of  the  whole  amount  due  to  Law,  between  that  class 
of  lots,  still  held  by  the  mortgagor,  and  that  which  had 
passed  into  the  hands  *of  the  present  appellants.  This  [*430] 
class  was  again  subject  to  another  discrimination,  inasmuch 
as  thirteen  of  the  thirty-two  purchased  by  the  appellant  were  subject 
to  a  second  mortgage,  executed  by  Morris,  Nicholson,  and  Qreenleaf, 
to  one  Duncanson,  and  the  equitable  interest  in  which  was  adjudged 
to  the  assignee  of  Oreenleaf.  The  sum  which  thirty-two  lots  were 
decreed  to  contribute  to  the  payment  of  Law,  was  to  be  determined 
by  the  ratio  which  these  lots  bore  to  the  whole  of  the  mortgaged 
premises. 

It  is  now  contended,  that  another  distribution  of  the  sum  thus 
charged,  is  to  be  made  between  the  lots  thus  mortgaged  to  Duncan- 
son,  and  the  remaining  lots  of  this  class.  And  it  is  ascertained  that 
the  consequence  wiQ  be  putting  a  considerable  sum  in  the  pocket 
of  this  appellant,  to  the  prejudice  of  Duncanson's  mortgage,  as  the 
sale  of  those  thirteen  lots  falls  considerably  short  of  satisfying  the 
sum  decreed  on  that  mortgage.  That  is,  that  these  thirteen  lots  shall 
be  charged  ratably  with  the  sum  charged  upon  the  whole  class,  so  as 
to  contribute  to  relieve  the  remaining  lots,  and  by  thus  contributing 
to  the  satisfaction  of  Law's  mortgage,  leave  the  larger  sum  from  the 
sale  of  the  remaining  lots  to  be  paid  over  to  this  appeUant.  This,  it 
is  contended,  is  both  conformable  to  the  decree,  and  to  general  prin- 
ciples. 

If  conformable  to  the  decree,  it  is  in  vain  to  refer  to  general  prin- 
ciples. But  we  think  the  purport  of  the  decree  is  obviously 
otherwise.  Campbell,  claiming  *  as  purchaser  at  sherijfT's  [  *  431  ] 
sales,  under  an  attachment  of  the  interest  of  the  mortgagors, 
filed  his  bill  for  a  redemption  of  the  whole  of  this  class  of  lots,  and 
the  court  decreed  that  he  be  permitted  to  redeem  on  payment,  first, 
of  the  ratio  of  Law's  mortgage,  charged  on  this  class,  secondly,  on 
payment  of  two  thirds  of  the  amount  of  principal  and  interest  of  the 
debt  due  to  Duncanson.  And  as  the  opposite  claimants  had  filed 
their  bill  for  a  foreclosure,  a  sale  is  ordered  of  the  whole  of  this  class 
of  lots,  to  raise  the  money,  to  be  applied  in  the  same  manner,  if 
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Campbell  should  fedl  in  six  months  to  redeem.  The  application  of 
the  amoant  of  sales  must  then  be  regulated  by  the  right  of  redemp* 
tion,  as  decreed  to  Campbell ;  and  that  is,  that  he  pay,  first,  the  con- 
tribution to  Law,  secondly,  the  amount  due  to  Duncanson,  upon 
which  conditions  only  he  could  hold  the  lots  discharged  of  the 
mortgages,  and,  consequently,  after  those  payments  only  could  he 
receive  the  balance  of  the  money,  the  representetive  of  Us  remaining 
interest  in  the  land. 

And  this  exposition  of  the  decree  is  perfectly  consonant  with 
general  principles.  All  the  doubt  in  the  case  has  been  raised  by  the 
effort  to  exhibit  this  appellant  as  the  holder  of  an  independent  interest, 
that  is,  as  a  third  incumbrancer.  But  this  is  by  no  means  lus  relative 
character.  He  is  nothing  more  than  the  legal  representative  of  the 
interests  of  Morris,  Nicholson,  and  Greenleaf,  in  the  lots  attached, 

and  sold  to  him.     The  attachment  was  levied  upon  the 
[*432]  equity  of  redemption  existing  in  those  *  mortgagors;  and 

the  decision  of  this  court,  in  supporting  his  right,  was  placed 
upon  the  decision  of  the  courts  of  Maryland,  (in  which  the  land  then 
1^7))  which  maintained  the  validity  of  an  attachment  levied  upon  an 
equity  of  redemption.  He  was,  then,  nothing  more  than  the  assignee 
of  an  equity  of  redemption,  and  could  claim  no  greater  equity  as 
against  either  Duncanson  or  Law.  That  he  was  not  to  be  considered 
as  a  subsequent  incumbrancer,  is  conclusively  determined  by  this 
consideration,  that  there  would  then  have  been  no  equity  of  redemp- 
tion outstanding  in  any  one.  In  the  relation  of  the  assignee  of  an 
equity  of  redemption,  he  appeared  first  in  this  court,  and  it  is  obvious 
from  the  former  decree,  that  in  that  light  only  did  this  court  view 
him.  In  this  light,  he  could  lay  claim  to  no  rights  inconsistent  with 
those  of  the  creditor ;  and,  as  far  as  the  proceeds  of  the  thirteen  lots 
were  adequate  to  satisfying  Duncanson,  he  could  be  entitled  to  notii* 
ing  until  that  debt  was  paid.  Any  other  application  of  the  proceeds 
of  those  lots  would  be  preferring  the  mortgagor  to  the  mortgagee,  or 
the  debtor  to  the  creditor ;  and  confer  on  the  assignee  of  the  equity 
of  redemption,  a  greater  equity  against  the  mortgagee  than  could 
have  been  decreed  to  the  original  mortgagor. 

That  part  of  the  deckion  of  tiie  circuit  court,  will,  therefore,  be 
affirmed.  But  of  the  remaining  two  points,  it  will  be  necessary  to 
refer  the  subject,  in  order  to  have  the  statements  and  evidence  in  this 
record  compared,  upon  which  a  conclusion  must  be  formed.     If  this 

appellant  has  been  charged  with  a  greater  amount  than  his 
[  •  433  ]   just  ratio  of  the  debt  due  to  *  Law,  he  is  entitled  to  relie£ 

But  the  principles  being  established,  this  becomes, a  mere 
matter  of  numerical  calculation.  Decree  accordinffly. 
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The  Atalanta.     Faussat,  Claimant 

5  W.  433. 
A  question  of  proprietaiy  interest  on  farther  proof.    Condemnation  pronounced. 

This  cause  was  continued  at  February  term,  1818,  (3  W.  409,) 
for  further  proof,  but  the  further  proof  received  at  the  last  term  being 
unsatisfactory,  it  was  again  continued,  on  account  of  some  peculiar 
circumstances  in  the  case,  to  the  present  term,  when  no  further  proof 
being  produced,  condemnation  was  pronounced. 

Decree  reversed. 


The  United  S?ates  v.  Lancaster. 

5  W.  434. 

The  district  judge  cannot  sit  in  the  circuit  court  in  a  cause  brought  by  writ  of  error  from  the/^  j^  l^/O 
district  to  the  circuit  court,  and  the  cause  cannot  in  such  a  case  be  brought  from  the 
drcnit  to  this  court  upon  a  certificate  of  a  division  of  opinion  of  the  judges. 

Error  to  the  circuit  court  of  Pennsylvania. 

This  was  an  action  of  debt  originally  brought  in  the  district  court, 
and  carried  by  writ  of  error  to  the  circuit  court,  from  which  it  was 
brought  to  this  court,  upon  a  case  agreed  by  the  parties,  and  a  certifi- 
cate that  the  opinions  of  the  judges  were  opposed  upon  a  question 
arising  in  the  cause. 

C,  J.  IngersoUj  for  the  plaintifEs. 

Sergeanty  for  the  defendant* 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  that  it  had  no 
jurisdiction  of  the  cause,  as  the  district  judge  could  not  sit  in  the 
circuit  court  on  a  writ  of  error  from  his  own  decision,  and  conse- 
quentiy  there  could  be  no  division  of  opinion  to  be  certified  to  this 
court 
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to  have  been  done  in  the  exercise  of  their  agency.  Mechanics*  Bank  of  Alexandria 
y.  The  Bank  of  Columbia^  648. 

2.  The  liability  of  the  principal  depends  upon  the  facts,  1.  That  the  act  was  done  in 
the  exercise,  and,  2.  Within  the  limits  of  the  power  delegated.    /5. 

8.  In  ascertaining  these  facts,  as  connected  with  tbe  execution  of  any  written  instra- 

ment,  parol  testimony  is  admissible.    /&. 
4.  When  an  authority  has  •been  once  given  to  a  merchant  abroad,  and  has  been  acted 

on  in  good  faith,  implied  revocations  are  not  favored ;  it  is  incumbent  on  the  princi- 
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pal  to  show  A  revocation  in  teims  too  clear  to  be  charged  with  equivocation.    Lor 
nusse  V.  Barker j  180. 

5.  An  authority  to  draw  on  Taber  and  Son,  Portland,  or  me,  at  New  York,  does  not 
authorize  bills  on  Taber  and  Son,  payable  in  New  York.    lb. 

6.  But  the  drawing  of  such  bills  does  not  preclude  the  agent  from  afterwards  drawing 
on  the  defendant  in  New  York,  in  execution  of  the  other  alternative  authority.    Ib> 

7.  An  agent  who  advances  his  money  at  New  Orleans,  upon  an  undertaking  of  his 
principal  to  replace  it  there  by  accepting  and  paying  bills  drawn  there  by  the  agent, 
is  liable  to  pay  the  New  Orleans  rate  of  interest,  if  h^  dishonors  the  bilk.    lb. 

EVIDEKCE,  9. 10. 

ALIEN. 

1.  Aliens  are  not  heirs ;  the  law  casts  the  descent  on  the  next  heir  having  heritable 
blood,  passing  by  the  alien  as  if  not  in  existence.     Orr  v.  Hodgson,  442. 

2.  An  alien  may  take,  by  purchase,  a  freehold  estate,  which  cannot  be  devested  on  the 
ground  of  alienage,  but  by  inquest  of  office  or  some  legislative  act  equivalent  thereto. 
Craig  v.  Bradford^  305. 

8.  A  defeasible  title  thus  vested,  during  the  war  of  the  Revolution,  in  a  British  bom 
subject,  who  has  never  become  a  citizen,  is  completely  protected  and  confinned  by 
the  9th  article  of  the  treaty  of  1794,  between  the  United  States  and  Great  Britain. 
Jb. 

4.  G.  C,  bom  in  the  colony  of  New  York,  went  to  England  in  1738,  where  he  resided 
until  his  decease ;  and  being  seised  of  lands  in  New  York,  he,  on  the  30th  of  No- 
vember, 1776,  in  England,  devised  the  same  to  the  defendant  and  E.  C,  as  tenants 
in  common,  and  died  so  seised  on  the  10th  of  December,  1776.  The  defendant  and 
£.  C.  having  entered,  and  becoming  possessed,  £.  C,  on  the  8d  December,  1791, 
bargained  and  sold  to  the  defendant  all  his  interest  The  defendant  and  E.  C.  were 
both  bom  in  England  long  before  the  Revolution.  On  the  22d  March,  1792,  the 
legisUture  of  New  York  passed  an  act  to  enable  the  defendant  to  purchase  lands, 
and  to  hold  all  other  lands  which  he  might  then  be  entitled  to  within  the  State,  by 
purchase  or  descent,  in  fee-simple,  and  to  sell  and  dispose  of  the  same  in  the  same 
manner  as  any  natural-bom  citizen  might  do.  The  treaty  between  the  United 
States  and  Great  Britain,  of  1794,  contains  the  following  provision :  **  Article  9.  It 
is  agreed  that  British  subjects  who  now  hold  lands  in  the  territories  of  the  United 
States,  and  American  citizens  who  now  hold  lands  in  the  dominions  of  his  Majesty, 
shall  continue  to  hold  them  according  to  the  nature  and  tenure  of  their  respective 
estates  and  titles  therein ;  and  may  grant,  sell,  or  devise  the  same  to  whom  they 
please,  in  like  manner  as  if  they  were  natives,  and  that  neither  they  nor  their  heirs 
OT  assigns  shall,  so  far  as  respects  the  said  lands  and  Ihe  legal  remedies  incident 
thereto,  be  considered  as  aliens."  The  defendant,  at  the  time  of  the  action  brought, 
still  continued  to  be  a  British  subject.  Held,  that  he  was  entitled  to  hold  the  lands 
so  devised  to  him  by  G.  C.  and  transferred  to  him  by  E.  C.  Jackson,  ex  dem.  The 
People  of  the  State  of  New  York  v.  Clarke,  158. 

CoNTKRSiox;  Treaty,  4-9. 

ANSWER. 

Equity,  5 ;  Evidence,  8-10. 

APPEAL. 
In  appeals  to  this  court,  from  the  circuit  courts,  in  chancery  cases,  the  parol  testimony 
which  is  heard  at  thertrial,  in  the  court  below,  ought  to  appear  in  the  record.     Conn 
▼.  Penn,  690. 

Courts  of  the  United  States,  7.  9-11;  Prize,  89;  SALYAOie. 
VOL.  IV.  59' 
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ARBITRATION  AND  AWARD. 

1.  Where  ^1mw«  against  a  party,  both  in  his  own  right,  and  in  a  representative  charac- 
ter, are  submitted  to  the  award  of  arbitraton,  it  is  a  valid  objection  to  die  award, 
that  it  does  not  precisely  distinguish  between  moneys  which  are  to  be  paid  by  him 
in  his  representative  character,  and  those  for  which  he  is  personally  bound.  L^ 
▼.  Eodgersy  677. 

2.  An  award  may  be  void  in  part,  and  good  for  the  residue.  But  if  the  part  which  is 
void  be  so  connected  with  the  rest  as  to  affect  the  justice  of  the  case  between  the 
parties,  the  whole  is  void.    Ih. 

ASSIGNMENT. 

Courts  of  lawinll  protect  the  rights  of  an  assignee  of  a  chose  in  action;  but  an 

assignment  of  part  of  a  debt  is  not  valid  unless  assented  to  by  the  debtor.    Monde- 

vilU  V.  Welch,  626. 

E^uiTT,  1 ;  Insolvent  Debtor,  4.  5. 

AVERAGE,  GENERAL. 
Salyaob,  2. 

BANK. 

Lien,  1. 

BANK  OF  COLUMBIA. 
Constitutional  Law,  9. 

BANK  OF  THE  UNITED  STATES. 

CONSTITtJTIONAL  LaW,  6-  8  ;  EQUITY,  1. 

BANKRUPT. 

1.  Since  the  adoption  of  the  constitution  of  the  United  States,  a  State  has  authority 
to  pass  a  bankrupt  law,  provided  such  law  does  not  impair  the  obligation  of  con- 
tracts, within  the  meaning  of  the  constitution,  art  1,  s.  10,  and  provided  there  be  no 
act  of  congress  in  force  to  establish  a  uniform  system  of  bankruptcy,  conflicting  with 
such  law.    Sturges  v.  Crouminshieldj  862. 

2.  The  act  of  the  legislature  of  the  State  of  New  York,  passed  on  the  Sd  of  April, 
1811,  (which  not  only  liberates  the  person  of  the  debtor,  but  discharges  him  from 
all  liability  for  any  debt  contracted  previous  to  his  discharge,  on  his  surrendering 
his  property  in  the  manner  it  prescribes,)  so  &r  as  it  attempts  to  dischaige  the  con- 
tract, is  a  law  impairing  the  obligation  of  contracts  within  the  meaning  of  the 
constitution  of  the  United  States,  and  is  not  a  good  plea  in  bar  of  an  action  brou^t 
upon  such  contract,  in  a  court,  the  proceedings  of  which  the  legislature  which  passed 
the  law  had  no  right  to  control,  and  in  a  case  where  the  creditor  had  not  proceeded 
to  execution  against  the  body  of  his  debtor  within  the  State  of  New  York.    lb. 

8.  A  discharge  under  a  foreign  bankrupt  law  is  no  bar  to  an  action,  in  the  courts  of 
this  country,  on  a  contract  made  here.    M'MiUan  v.  APNeiUj  874. 

4.  This  case  not  distinguished  from  Sturges  v.  Crowninshield,  p.  862,  by  the  circum- 
stance that  the  state  law  was  passed  before  the  debt  was  contracted.    lb. 

BARRATRY. 
Insurance,  2. 

BASTARD. 

DSSCENT    AND    DISTRIBUTION. 

BILLS  OF  EXCHANGE  AND  PROMISSORlf  NOTES. 
1.  A  demand  of  payment  of  a  promissory  note  must  be  made  of  the  maker,  on  the 
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last  day  of  grace ;  and  where  the  indorser  resides  in  a  different  place,  notice  of  tihe 
de&nlt  of  the  maker  should  be  pat  into  the  post-office  early  enough  to  be  sent  by 
the  mail  of  the  succeeding  day.    Lenox  v.  Roberts^  189. 

2.  If  the  indorser  of  a  promissory  note  has  been  charged,  by  due  notice  of  the  de&ult 
of  the  maker,  the  holder  may  proceed  against  either  party  at  his  pleasure,  and  does 
not  discharge  the  indorser,  by  not  issuing,  or  by  countermanding  ad  execution 
against  the  maker.    Lenox  v.  Provtt,  277. 

S.  By  the  statute  of  Maryland  of  1763,  c.  28,  s.  8,  which  is  perhaps  only  declaratory 
of  the  common  law,  an  indorser  has  a  right  to  pay  the  amount  of  the  note  or  bill  to 
the  holder,  and  obtain  an  assignment  of  the  holder's  judgment  against  the  maker,  lb, 

4.  A  bill  of  exchange,  expressed  to  be  for  value  received,  is  evidence  of  a  valuable 
consideration,  not  only  as  against  the  parlies,  but  third  persons.  MandemUe  v.  WeLch^ 
626. 

5.  A  letter,  written  within  a  reasonable  time  before  or  after  the  date  of  a  bill  of 
excbange,  describing  it  in  terms  not  to  be  mistaken,  and  promising  to  accept  it,  is, 
if  shown  to  the  person  who  afterwards  takes  the  bill  on  the  credit  of  the  letter,  a 
-virtual  acceptance  binding  the  person  who  makes  the  promise.  Coolidge  v.  Payson^ 
25. 

6.  An  action  of  debt  will  lie  by  the  payee  or  indorsee  of  a  bill  of  exchange,  against 
the  acceptoiv  where  it  is  expressed  to  be  for  value  received.    Raborg  v.  Peyton^  144. 

7.  The  United  States  may  sue  on  a  bill  of  exchange  indorsed  to  T.,  treasurer  of  the 
United  States.    Dugan  v.  UniUd  States,  189. 

8.  The  presumption  is  that  the  bill  was  taken  in  the  lawful  dischaige  of  the  official 
duties  of  the  treasurer,    lb. 

9.  If  the  indorser  of  a  bill  come  to  the  possession  thereof  he  is  presumed  to  be  the 
lawful  holder ;  and  this  prestmiption  is  not  removed  by  the  &ct  that  a  specisd  in- 
dorsement by  him,  to  a  third  person,  appears  on  the  bilL    lb, 

10.  Where  a  promissory  note  was  given  for  the  purchase  of  real  property,  held  that 
the  failure  of  con^deration  through  defect  of  title  must  be  total,  in  order  to  consti- 
tnte  a  good  defence  to  an  action  on  the  note.     Greenleaf  v.  Cookj  5. 

11.  But  where  the  note  is  given  with  full  knowledge  of  the  extent  of  the  incumbrance, 
and  the  party  thus  consents  to  receive  the  title,  its  defect  is  no  legal  bar  to  an  action 
on  the  note.    lb. 

12.  Any  partial  defect  in  the  title  or  the  deed  is  not  inquirable  into  by  a  court  of  law 
in  an  action  on  the  note  ;  but  the  party  must  seek  relief  in  chancery,    lb. 

Agent,  5-7. 

BLOCKADE. 
Insubakce,  4. 

BOUNDAKY. 
Estoppel;  Kentucky. 

BURDEN  OF  PROOF. 

Agent,  4 ;  Courts  of  the  United  States,  14 ;  Forfeituee,  9 ;  Insolvent 

Debtor,  5 ;  Prize,  4.  7. 

CAPTURE. 

Damages,  2-6.  8;  International  Law,  8.  6-9;  Lien,  S;  Piract,  17-19; 

Prize,  5-9.  25.  26;  Treaty,  1. 

CERTIORARL 
Courts  of  the  United  States,  24. 
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CHAKITY. 

The  interference  of  chancery  in  charities,  where  the  cestuts  que  trust  have  not  a  Tested 
interest,  was  founded  on,  and  still  depends  on  the  48d  of  Elizabeth ;  and  so  is  not 
within  the  equity  powers  of  the  courts  of  the  United  States.  The  Trustees  of  the 
Philadelphia  Baptist  Association  v.  Har^s  Executors,  SSO. 

CoxsTiTUTioNAX  Law,  4 ;  Devibk. 

CITATION. 
Courts  of  the  United  States,  11. 

COLLECTOR. 
Revenue  Laws,  7. 

COMPACT  BETWEEN  STATES. 
Public  Lands,  11. 12. 

CONFLICT  OF  LAWS. 
Bankbupt,  8;  Courts  op  the  United  States,  17, 

CONGRESS. 
Courts  of  the  United  States,  9 ;  Naturalization  ;  Patent,  6 ;  Piracy,  1 ; 

Taxes,  1-8. 

CONSTITUTIONAL  LAW. 

1.  The  present  constitution  of  the  United  States  did  not  commence  its  operation  until 
the  first  Wednesday  in  March,  1789 ;  and  the  provision  in  the  constitution  that  "  no 
State  shall  make  any  law  impairing  the  obligation  of  contracts,**  does  not  extend  to 
a  state  law  enacted  before  that  day,  and  operating  i^pon  rights  of  property  vested 
before  that  time.     Owings  v.  Speed,  688. 

2.  The  charter  granted  by  the  British  crown  to  the  trustees  of  Dartmouth  College,  in 
New  Hampshire,  in  the  year  1 769,  is  a  contract  within  the  meaning  of  that  clause 
of  the  constitution  of  the  United  States,  which  declares  that  no  State  shall  make  any 
law  impairing  the  obligation  of  contracts.  The  charter  was  not  dissolved  by  the 
Revolution.     The  Trustees  of  Dartmouth  College  v.  ffoodtoard,  463. 

3.  An  act  of  the  State  legislature  of  New  Hampshire,  altering  the  charter,  without  the 
consent  of  the  corporation,  in  a  material  respect,  is  an  act  impairing  the  obUgation 
of  the  charter,  and  is  unconstitutional  and  void.    lb. 

4.  Under  its  charter,  Dartmouth  College  was  a  private  and  not  a  public  corporation. 
That  a  corporation  is  established  for  purposes  of  general  charity,  or  for  education 
generally,  does  not,  per  se,  make  it  a  public  corporation,  liable  to  the  control  of  the 
legislature.    lb. 

5.  The  article  of  the  constitution  which  describes  the  judicial  power,  and  extends  it  tc 
cases  of  admiralty  and  maritime  jurisdiction,  does  not  make  a  cession  of  territory  or 
of  general  jurisdiction,  so  as  to  vest  in  the  United  States  the  shores  of  the  sea  below 
low-water  mark.     United  States  v.  Bevans,  231. 

6.  The  act  incorporating  the  Bank  of  the  United  States,  (3  Stats,  at  Large,  266,)  is  a 
law  made  in  pursuance  of  the  constitution.    ATCuUoch  v.  Maryland,  415. 

7.  The  power  to  establish  a  branch  in  the  State  of  Maryland,  might  properly  be  exer* 
cised  by  the  bank  itself.    lb. 

8.  The  law  of  Maryland,  imposing  a  tax  on  the  operations  of  the  bank,  is  unconstitu- 
tional,   lb. 

9.  The  Act  of  Assembly  of  Maryland,  of  1 798,  c.  SO,  incorporating  the  Bank  of 
Columbia,  and  giving  to  the  corporation  a  summary  process  by  execution,  in  the 
nature  of  an  attachment,  against  its  debtors  who  have,  by  an  express  consent,  in 
writing,  made  the  bonds,  bills,  or  notes  by  them  drawn  or  indorsed,  negotiable  at  the 
bank,  is  not  repugnant  to  the  constitution  of  the  United  States  or  of  Maryland.  The 
Bank  of  Columbia  v.  Okeley,  387. 
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10.  The  act  of  February  27, 1801,  (2  Stats,  at  Large,  lOS,)  enables  the  circuit  court 
for  the  District  of  Columbia,  to  execute  this  provision  of  the  charter  of  the  bank. 
lb. 

11.  The  act  of  the  State  of  Fennsjlvania,  of  the  28th  of  March,  1814,  providing  (sec. 
21,)  that  the  officers  and  privates  of  the  militia  of  that  State,  neglecting  or  refusing 
to  serve,  when  called  into  actual  service,  in  pursuance  of  any  order  or  requisition  of 
the  President  of  the  United  States,  shall  be  liable  to  the  penalties  defined  in  the 
act  of  congress  of  the  28th  of  February,  1795,  (1  Stats,  at  Large,  424,)  or  to  any 
penalty  which  may  have  been  prescribed  since  ^e  date  of  that  act,  or  which  may 
hereafter  be  prescribed  by  any  law  of  the  United  States,  and  also  providing  for  the 
trial  of  such  delinquents  by  a  state  court-martial,  and  that  a  list  of  the  delinquents 
fined  by  such  court  should  be  fiimished  to  the  marshal  of  the  United  States,  &c.,  and 
also  to  the  comptroller  of  the  treasury  of  the  United  States,  in  order  that  the  further 
proceedings  directed  to  be  had  thereon  by  the  laws  of  the  United  States  might 
be  completed,  is  not  repugnant  to  the  constitution  and  laws  of  the  United  States. 
Houston  V.  MoorCf  5S5. 

Bakebupt  ;  Piracy,  1 ;  Taxes,  1-8. 

CONSUL. 
Prize,  48. 

CONTRACT. 

1.  An  offer  of  a  bargain,  by  one  person  to  another,  imposes  no  obligation  upon  the 
*  former,  unless  it  is  accepted  by  the  latter,  according  to  the  terms  on  which  the  offer 

was  made.    Eliason  v.  Henskaw,  882. 

2.  Any  qualification  of^  or  departure  from,  those  terms,  invalidates  the  offer,  unless  the 
same  be  agreed  to  by  the  party  who  made  it    Ih. 

8.  A  offered  to  purchase  of  B  two  or  three  hundred  barrels  of  flour,  to  be  delivered 
at  Georgetown,  District  of  Columbia,  by  the  first  water,  and  to  pay  for  the  same 
S9.50  per  barrel ;  and  to  the  letter,  containing  this  offer,  required  an  answer  by  the 
return  of  the  wagon  by  which  the  letter  was  sent  This  wagon  was  at  that  lime  m 
the  service  of  B,  and  employed  by  him  in  conveying  flour  from  his  mill  to  Harpei^s 
Ferry,  near  to  which  place  A  l^en  was.  His  offer  was  accepted  by  B,  in  a  letter 
sent  by  the  first  regular  nuul  to  Georgetown,  and  received  by  A  at  that  place ;  but 
no  answer  was  ever  sent  to  Harper^s  Ferry.  Held,  that  this  acceptance,  communi- 
cated at  a  place  different  from  that  indicated  by  A,  imposed  no  obligation  binding 
upon  him.    Tb. 

AoEXT,  5.  6 ;  Bankrupt  ;  Bills  of  Exchange,  &c.  6 ;  Constitutional  Law, 
1-4;  Damages,  1;  Fraud;  Frauds,  Statute  of;  Mechanics'  Bank  of 
Alexandria  ;  Specific  Performance  ;  United  States. 

CONVERSION. 

A  devise  of  land  to  trustees,  in  trust  to  sell  the  same  and  pay  the  whole  proceeds  to 
an  alien  cestui  que  trusty  is,  in  equity,  a  bequest  of  personalty ;  and  the  alien  may 
take  and  hold  the  proceeds,  and  can  compel  the  execution  of  the  trust,  even  as 
against  the  State.     Craig  v.  Leslie^  294. 

CORPORATION. 

Constitutional  Law,  1-4.  6-10;  Devise,  3;  Evidence,  5.  6;  Mechanics 

.Bank  of  Alexandria;  Mississippi  Land  Company. 

COSTS. 

The  United  States  never  pay  costs.    The  United  States  v.  Barker^  149. 

Prize,  18.  21.  50. 
69» 
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COURTS  OF  THE  UNITED  STATES. 

1.  The  courts  of  the  United  States  hare  exclusive  jurisdiction  of  aU  seizures  author- 
ized to  be  made  on  hind  or  water,  for  a  breach  of  the  laws  of  the  United  States; 
and  any  intervention  of  a  state  authority  which,  by  taking  the  tlung  seized  out  of 
the  hands  of  the  United  States  officer,  might  obstruct  the  exercise  of  this  jurisdic- 
tion, is  unUwfuL     Slocvm  t.  Mayberry^  1. 

2.  In  such  a  case,  the  court  of  the  United  States,  having  cognizance  of  the  seizure, 
may  enforce  a  redelivery  of  the  thing,  by  attachment  or  other  summary  pro- 
cess.   IK 

3.  The  question  under  such  a  seizure,  whether  a  forfeiture  has  been  actually  incurred, 
belongs  exclusively  to  the  courts  of  the  United  States,  and  it  depends  upon  &e  filial 
decree  of  such  courts  whether  the  seizure  is  to  be  deemed  rightful  or  tortious,    lb. 

4.  But  this  applies  only  to  cases  in  which  some  law  authorizes  a  seizure  of  the  sub- 
ject,   lb, 

5.  If  the  seizing  officer  refuse  to  institute  proceedings  to  ascertain  the  forfeiture,  the 
district  court  may,  upon  application  of  the  aggrieved  party,  compel  the  officer  to 
proceed  to  adjudication,  or  to  abandon  the  seizure.    lb, 

6.  And  if  the  seizure  be  finally  adjudged  wrongful,  and  without  probable  cause,  the 
party  may  proceed,  at  his  election,  by  a  suit  at  conunon  law,  or  in  the  instance  court 
of  admiralty,  for  damages  for  the  illegal  act    lb, 

7.  This  court  has  no  jurisdiction  of  causes  brought  before  it,  upon  a  certificate  of  a 
division  of  opinions  of  the  judges  of  the  circuit  court  for  the  District  of  Columbiaw 
The  appellate  jurisdiction  of  this  court,  in  respect  to  that  court,  only  extends  to  the 
final  judgments  and  decrees  of  the  latter.    Boss  v.  Triplett,  809. 

8.  This  court  has  not  jurisdiction  to  issue  a  writ  of  mandamus  to  the  roister  of  a  land- 
office  of  the  United  States,  commanding  him  to  enter  the  application  of  a  party  for 
certain  tracts  of  land,  which  mandamus  had  been  refused  by  the  supreme  court  of 
the  State  of  Ohio,  upon  a  submission,  by  the  register,  to  the  jurisdiction  of  that 
court,  being  the  highest  court  of  law  or  equity  in  that  State.  M'Cluny  v.  SUi- 
man^  137. 

9.  .Where  a  cause  is  brought  to  this  court,  by  writ  of  error,  or  appeal,  from  the  highest 
court  of  law  or  equity  of  a  State,  under  the  26th  section  of  the  Judiciary  Act, 
(1  Stats,  at  Large,  87,)  it  is  not  required  that  the  record  should,  in  terms,  state  a 
misconstruction  of  the  act  of  congress,  or  that  it  was  drawn  into  question.  It  is 
sufficient  to  give  this  court  jurisdiction  of  the  cause,  that  the  record  should  show 
that  an  act  of  congress  was  applicable  to  the  case.    Miller  v.  NichoUs,  412. 

10.  Under  the  Judiciary  Act,  (1  Stats,  at  Large,  73,)  and  the  act  of  the  Sd  of  March, 
1803,  (2  Stats,  at  Large,  244,)  causes  of  admiralty  and  maritime  jurisdiction,  or  in 
equity,  cannot  be  removed,  by  writ  of  error,  from  the  circuit  court  for  reexanuna- 
tion  in  the  supreme  court     The  San  Pedro^  57. 

11.  The  only  appropriate  mode  of  removing  such  causes,  is  by  appeal :  and  the  rules, 
regulations,  and  restrictions,  contained  in  the  22d  and  2dd  sections  of  the  Judiciary 
Act,  (1  Stats,  at  Large,  84,)  respecting  the  time  within  which  a  writ  of  error  sludl 
be  brought,  and  in  what  instances  it  shall  operate  as  supersedeas  —  the  citation  to 
the  adverse  party,  the  security  to  be  given  by  the  plaintifis  in  error  for  prosecuting 
his  suit,  and  the  restrictions  upon  the  appellate  court  as  to  reversals  in  certain  enu- 
merated cases,  are  applicable  to  appeals  under  the  act  of  1803,  and  aro  to  be  sub- 
stantially observed ;  except  that  where  the  appeal  is  prayed  at  the  same  term  when 
the  decree  or  sentence  is  pronounced,  a  citation  is  not  necessary.    lb. 

12.  The  courts  of  the  United  States  have  jurisdiction  under  the  act  of  the  30th  of 
April,  1790,  (1  Stats,  at  Large,  113,)  of  murder  or  robbery  committed  on  the  high 
seas,  although  not  committed  on  board  a  vessel  belonging  to  citizens  of  the  United 
States.     United  States  Y.  Holmes,  eS3. 
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18.  Snch  jurisdiction  existed,  if  the  vessel  had  no  national  character,  and  whether  the 
^     prisoners  or  the  deceased  were  citizens  of  the  United  States  or  not,  and  whether 
the  ofience  was  committed  on  board  any  vessel,  or  in  the  sea.    lb, 

14.  Where  it  did  not  appear  that  a  privateer  had  any  commission,  or  any  ship's  papers, 
it  was  held  that  the  burden  was  on  the  prisoners  to  show  her  national  character.  lb. 

15.  By  the  8th  section  of  the  Crimes  Act  of  April  SO,  1790,  (1  Stats,  at  Large,  118,) 
congress  has  not  conferred  jurisdiction  on  the  circuit  court  to  try  an  indictment  for 
a  murder  committed  on  board  a  ship  of  war,  lying  in  the  harbor  of  Boston,  within 
the  jurisdiction  of  the  State  of  Massachusetts.     United  States  v.  Bevans,  231. 

16.  It  is  not  the  offence  committed,  but  the  place  in  which  it  was  committed,  which 
must  be  out  of  the  jurisdiction  of  a  State,  to  bring  the  case  within  the  jurisdiction 
of  the  courts  of  the  United  States.    lb. 

17.  Under  the  Crimes  Act  of  1790,  April  80,  s.  12,  (1  Stats,  at  Large,  115,)  the  cir- 
cuit court  has  not  jurisdiction  to  punish  the  crime  of  manslaughter  committed  in  a 
river  within  the  jurisdiction  of  a  foreign  sovereign.     United  States  v.  Wiltberger^  574. 

18.  The  jurisdiction  of  the  circuit  court,  having  once  vested,  cannot  be  devested  by  a 
change  of  domicile  of  one  of  the  parties,  pendente  lite.  Morgan^s  Heirs  v.  Mor- 
gan^ 110. 

19.  The  circuit  courts  of  the  Union  have  chancery  jurisdiction  in  every  State;  they 
have  the  same  chancery  powers,  and  the  same  rules  of  decisions  in  all  the  States. 
United  States  v.  Rowland^  860. 

20.  The  circuit  court  has  jurisdiction,  on  a  bill  in  equity  filed  by  the  United  States 
against  the  debtor  of  their  debtor,  they  claiming  a  priority  under  the  act  of  1799, 
(1  Stats,  at  Large,  676,  s.  65,)  notwithstanding  the  local  law  of  the  State  where  the 
suit  is  brought  allows  a  creditor  to  proceed  against  the  debtor  of  his  debtor,  by  a 
peculiar  process  at  law.    lb. 

21.  The  circuit  courts  have  no  power  to  set  aside  their  decrees  in  equity,  on  motion, 
after  the  term  at  which  they  are  rendered.     Catneron  v.  M'Roberts,  808. 

82.  Where  M'R.,  a  citizen  of  Kentucky,  brought  a  suit  in  equity,  in  the  circuit  court 
of  Kentucky,  against  C.  C,  stated  to  be  a  citizen  of  Virginia,  and  E.  J.,  and  S.  £., 
irithout  any  designation  of  a  citizenship ;  all  the  defendants  appeared  and  answered ; 
and  a  decree  was  pronounced  for  the  plaintiff;  it  was  held,  that  if  a  joint  interest 
vested  in  C.  C,  and  the  other  defendants,  the  court  had  no  jurisdiction  over  the 
cause.  But  that  if  a  distinct  interest  vested  in  C.  C,  so  that  substantial  justice, 
(so  &T  as  he  was  concerned,)  could  be  done  without  affecting  the  other  defendants, . 
tiie  jurisdiction  of  the  court  might  be  exercised  as  to  him  alone.    lb. 

28.  The  jurisdiction  of  the  circuit  courts  of  the  United  States  extends  to  a  case  between 
eitizensof  Kentucky,  claiming  lands  exceeding  the  value  of  five  hundred  dollars, 
under  different  grants,  the  one  issued  by  the  State  of  Kentucky,  and  the  other  by 
the  State  of  Virginia,  but  upon  warrants  issued  by  Vii^nia,  and  locations  founded 
thereon,  prior  to  the  separation  of  Kentucky  from  Virginia.  It  is  the  grant  which 
passes  the  legal  title  to  the  land ;  and  if  the  controversy  is  founded  upon  the  con- 
flicting grants  of  different  States,  the  judicial  power  of  the  courts  of  the  United 
States  extends  to  the  case,  whatever  may  have  been  the  equitable  titie  of  the  parties 
prior  to  the  grant     Colson  v.  Letois,  140. 

24.  A  circuit  court  has  no  authority  to  issue  a  certiorari,  or  other  compulsory  process, 
to  the  district  court,  for  the  removal  of  a  cause  from  that  jurisdiction,  before  a  final 
judgment  or  decree  is  pronounced.    Patterson  v.  United  States,  88. 

25.  In  such  a  case,  the  district  court  may,  and  ought,  to  refuse  obedience  to  the  process 
of  the  circuit  court,  and  either  party  may  move  the  circuit  court  for  &  procedendo, 
after  the  transcript  of  the  record  is  removed  into  that  court,  or  may  pursue  the 
cause  in  the  district  court,  as  if  it  had  not  been  removed.    Ih, 

26.  But  if  the  ^>arty,  instead  of  properly  taking  advantage  of  the  irregularity  in  the 
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proceedings,  enters  his  appearance  in  the  circuit  court,  takes  defence,  and  pleads  to 
issue,  it  is  too  late,  after  yerdict,  to  object  to  the  irregularity,  and  the  supreme  court 
will,  on  error,  consider  the  cause  as  an  original  suit  in  the  circuit  court    lb. 

27.  The  district  judge  cannot  sit  in  the  circuit  court  in  a  cause  brought  hy  writ  of  error 
from  the  district  to  the  circuit  court,  and  the  cause  cannot  in  such  a  case  be  brought 
from  the  circuit  to  this  court  upon  a  certificate  of  a  dirision  of  opinion  of  the  judges. 
United  States  ▼.  Lancaster^  695. 

28.  The  district  courts  of  the  United  States  have  jurisdiction  of  questions  of  marine 
trespass  hy  privateers,  independent  of  the  special  provisions  of  the  Prize  Act  of  the 
26th  June,  1812,  (2  Stats,  at  Large,  759.)     The  Amiable  Nancy,  287. 

Appeal  ;  Charity  ;  Constitutional  Law,  5.  10 ;  Depositions,  1.2;  Equitt, 
2.  S;  International  Law,  1-8.  6-9;  Patent,  9;  Piracy,  14-16;  Prize, 
1-9;  Writ  of  Error. 

COVENANT. 

1.  If  a  covenantor  add  after  his  name  the  words  *<as  trustee,  ^c.,"  they  do  not  affect 
his  personal  liability  to  the  covenantee.    Duval  v.  Craigy  20. 

2.  A  covenant  to  warrant  against  all  persons  claiming  under  the  grantors,  was  held  to 
be  distinct  from  another  covenant  to  warrant  generally,  and  a  stipulation  annexed 
to  the  latter  to  made  good  a  breach  by  other  lands,  was  held  inapplicable  to  the 
former.    Ih, 

3.  A  covenant  against  incumbrances  by  the  convenantors,  includes  several,  as  well  as 
joint  incumbrances.    Ih. 

LnoTATiONS,  &c.  7 ;  Plbadino,  2. 

CRIMES. 
International  Law,  8. 

DAMAGES. 

1.  In  an  action  by  a  vendee  for  not  delivering  an  article  sold,  to  be  paid  for  on  de- 
livery, the  measure  of  damages  is  the  difference  between  the  contract  price  and  the 
price  when  the  contract  was  broken.    Shepherd  v.  Hampton,  198. 

2.  On  an  illegal  seizure,  the  original  wrongdoers  may  be  made  responable  beyond 
the  loss  actually  sustained,  in  a  case  of  gross  and  wanton  outrage ;  but  the  owners 
of  the  privateer,  who  are  only  constructively  liable,  are  not  bound  to  the  extent  of 
vindictive  damages.     The  Amiable  Nancy,  287. 

8.  An  item  for  loss  by  deterioration  of  the  cai^,  not  occasioned  by  the  improper  con- 
duct of  the  captors,  rejected.    lb. 

4.  The  probable  or  possible  profits  of  an  nnfinished  voyage,  afford  no  rule  to  estimate 
the  damages  in  a  case  of  marine  trespass.    lb. 

5.  The  prime  cost  or  value  of  the  property  lost,  and,  in  case  of  injury,  the  diminution 
in  value  by  reason  of  the  injury,  with  interest  thereon,  affords  the  true  measure  for 
estimating  damages  in  such  a  case.    lb. 

6.  An  item  for  the  ransom  of  the  vessel  and  cargo,  which  had  been  subsequently 
seized  by  another  belligerent,  (as  alleged  for  want  of  papers  of  which  the  vessel  had 
been  deprived  by  the  first  captors,)  rejected  under  the  particular  circumstances  of 
the  case.    lb. 

7.  In  cases  of  marine  torts,  the  probable  profits  of  a  voyage  are  not  a  fit  rule  for  the 
ascertainment  of  damages.    La  Amistad  de  Rues,  673.  '' 

8.  A  suit  by  the  owners  of  captured  property,  lost  through  the  fault  and  negligence 
of  the  captors,  for  compensation  in  damages.  The  value  of  the  captured  ve^,  ^d 
the  prime  cost  of  the  cargo,  with  all  charges,  and  the  premium  of  insurance,  where 
it  has  been  paid,  allowed  in  ascertaining  the  damages.     The  Anna  Maria,  122. 

9.  Decree  in  an  instance  cause  affirmed,  with  damages,  at  the  rate  of  six  per  centum 


INDEX.  705 

per  annum,  on  the  amount  of  the  apprabed  value  of  the  cargo,  (the  same  having 
been  delivered  to  the  claimant  on  bail,)  including  interest  from  the  date  of  the  decree 
of  condemnation  in  the  district  court    The  Diana,  168. 
Agent,  7 ;  Prize,  3. 18.  81  -  86. 

DARTMOUTH  COLLEGE. 
Constitutional  Law,  2-4. 

DEBT. 
Bills  of  Exchange,  &c.  6. 

DEBTOR  AND  CREDITOR. 
Fbaudulbnt  Conveyance  ;  Insolvent  Debtor  ;  Parties,  1. 

DECREE. 
Judgment  and  Decree.' 

DEED. 

1.  A  deed  of  land  to  a  bond  fide  purchaser,  acknowledged  and  recorded  before,  but 
executed  and  delivered  after,  another  deed  of  the  same  land,  operates  to  convey  the 
land  to  the  second  purchaser.    Brown  v.  Jackson,  257. 

2.  But  as  the  earliest  deed  was  operative  between  the  parties,  if  the  second  de  ed  pur- 
ports to  convey  only  the  right,  title,  and  interest  which  the  grantor  had  at  the  time 
of  its  execution,  it  does  not  convey  any  thing  to  the  grantee.    Ih. 

8.  Where  a  county  in  Ohio  was  divided,  a  deed  of  land,  lying  in  the  new  county,  was 
not  rightly  recorded  in  the  registry  of  the  old  county  after  such  division,  though 
executed  before  such  division.    Aitor  v.  WeUa,  446. 

4.  A  person  employed  solely  by  the  grantor  as  a  scrivener  to  draw  the  deed,  is  not  the 
agent  of  the  purchaser,  and  notice  to  him  is  not  constructive  notice  to  the  purchaser. 
lb. 

5.  A  bond  fide  purchaser  for  a  valuable  consideration,  gets  a  good  title  under  the  law 
of  'Ohio,  though  the  vendor  made  the  conveyance  to  defraud  a  creditor,  who  was  a 
prior  mortgagee  by  an  unrecorded  mortgage.    lb. 

6.  The  Kentucky  statute  of  February  16,  1818,  c.  458,  did  not  require  the  court  to 
approve  a  deed  made  pursuant  to  its  decree.    Barr  v.  Grats^a  Heirs,  876. 

Bills  of  Exohanoe,  &c.  10-12;  Ejectment;  Evidence,  4;  Fraudulent 
Conveyance  ,  Lien,  S  ;  Seisin  and  Disseisin,  1 ;  Taxes,  4.  5. 

DEMURRER. 
Pleading,  8. 

DEPOSITION. 

1.  The  provision  in  the  Judiciary  Act  of  1789,  ch.  20,  s.  80,  (1  Stats,  at  Large,  88,) 
as  to  taking  depositions  de  bene  esse,  does  not  apply  to  cases  pending  in  this  court, 
but  only  to  cases  in  the  district  and  circuit  courts.     The  Argo,  109. 

2.  Testimony,  by  depositions,  can  be  regularly  taken  for  this  court  only  under  a  com- 
mission issuing  according  to  its  rules.    lb, 

8.  Depositions,  taken  according  ta  the  proviso  in  the  80th  section  of  the  Judiciary  Act, 
(1  Stats,  at  Large,  88,)  under  a  dedimus  potestatem,  "  according  to  common  usage, 
when  it  may  be  necessary  to  prevent  a  feilure  or  delay  of  justice,"  are,  under  no 
drctunstances,  to  be  considered  as  taken  de  bene  esse,  whether  the  witnesses  reside 
beyond  the  process  of  the  court  or  within  it;  the  provisions  of  the  act  relative  to 
depositions  de  bene  esse  being  confined  to  those  taken  under  the  enacting  part  of  the 
section.    Sergeants  Lessee  v.  BiddU,  456. 
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4.  Depodtions  taken  on  furtiber  proof,  in  one  prize  cause,  cannot  be  invoked  into  an- 
other.    The  Experiment^  852. 

DESCENT  AND  DISTRffiUTION. 

1.  Under  the  Virginia  act  of  descents  of  1785,  s.  19,  it  was  necessary  that  the  fiUher 
shoold  recognize  illegitimate  children  as  his  own,  after  the  law  was  enacted.  Sle- 
vensorCs  Heirs  t.  SuUivant,  617. 

2.  The  18th  section  of  that  act  did  not  render  a  bastard  capaUe  of  inheriting  firam  a 
natural  brother  bom  after  the  marriage  of  their  parents.    lb. 

Alien,  1;  Trbatt,  5-7. 

DEVISE. 

1.  A  devise  to  the  *'  Baptist  Association,"  a  voluntary  association,  to  constitute  a  fund 
for  the  education  of  youth,  &o.,  is  void  at  law.  The  Trustees  of  ike  Philadelphia 
Baptist  Association  v.  Har^s  Executors^  830. 

2.  It  was  the  intention  of  the  testator  that  the  association  should  take  and  execute 
the  trust  in  its  character  of  an  association,  and  it  is  not  capable  in  law  of  so  doing. 
Ih. 

8.  The  incorporation  of  the  association,  subsequent  to  the  death  of  the  testator,  does 
not  enable  it  to  take  a  devise  made  to  a  society  not  capable  of  taking  it  at  the  death 
of  the  testator,    lb, 

4.  There  being  no  particular  persons  designated,  who  are  the  individual  objects  of  the 
testator's  bounty,  there  are  no  cestuis  que  trust  to  claim  its  execution.    lb, 
Conyersiok;  Husbakd  and  Wife. 

DISSEISIN. 
Seisin  and  Disseisin. 

DISTRICT  OF  COLUMBIA. 
Constitutional  Law,  10;  Courts  of  the  United  States,  7;  Taxes,  1-3. 

DOMICILE. 

1.  Where  a  native  citizen  of  the  United  States  emigrated  before  a  declaration  of  war 
to  a  neutral  country,  there  acquired  a  domicile,  and  aflerwards  returned  to  the 
United  States  during  the  war,  and  reacquired  his  native  domicile,  he  became  a  re- 
dintegrated American  citizen ;  and  could  not  afterwards,  flagrante  beUo,  acquire  a 
neutral  domicile  by  again  emigrating  to  his  adopted  country.  The  Dos  HermanoSy 
81. 

2.  The  native  character  does  not  revert,  by  a  mere  return  to  his  native  country,  of  a 
merchant,  who  is  domiciled  in  a  neutral  country  at  the  time  of  capture ;  who  after- 
wards leaves  his  commercial  establishment  in  the  neutral  country  to  be  conducted  by 
his  clerks  in  his  absence ;  who  visits  lus  native  country  merely  on  mercantile  busi- 
ness, and  intends  to  return  to  his  adopted  country.  Under  these  circumstances,  the 
neutral  domicile  stUl  continues.     The  Friendschafi,  154. 

8.  British  subjectS^^  resident  in  Portugal,  (though  entitled  to  great  privileges,)  do  not 
retain  their  native  character,  but  acquire  that  of  the  country  where  they  reside  and 
carry  on  their  trade.    lb. 

Courts  of  the  United  States,  18;  Prize,  11. 

EJECTMENT. 
A  conveyance  pendente  lite,  by  the  lessor  in  ejectment,  does  not  defeat  the  action. 
Robinson  v.  Campbell^  200. 

Estoppel. 

ELECTION. 
Husband  and  Wife. 
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EMBARGO. 

1.  In  seizures  under  the  Embargo  Laws,  the  law  itself  is  a  sufficient  justification  to  the 
seizing  officer,  where  the  discharge  of  dut7  is  the  real  motiye,  and  not  the  pretext 
for  detention,  and  it  is  not  necessary  to  show  probable  cause.     Otis  y.  Walter,  7. 

2.  But  the  Embargo  Act  of  the  25th  of  April,  1808,  (2  Stats,  at  Lai^,  499,)  related 
only  to  vessels  ostensibly  bound  to  some  port  in  the  United  States,  and  a  seizure 
after  the  termination  of  the  voyage  is  unjustifiable ;  and  no  further  detention  of  the 
cargo  is  hiwful  than  what  is  necessarily  dependent  on  the  detention  of  the  vesseL 
lb. 

S,  It  is  not  indispensable  to  the  termination  of  a  voyage  that  the  vessel  should  arrive 
at  her  original  destination ;  but  it  may  be  produced  by  stranding,  stress  of  weather, 
or  any  other  cause  inducing  her  to  enter  another  port  with  a  view  to  terminate  her 
voyage  hondjide.    lb. 

4.  But  if  a  vessel,  not  actually  arriving  at  her  port  of  original  destination,  excites  an 
honest  suspicion  in  the  mind  of  the  collector  that  her  demand  of  a  permit  to  land 
the  cargo  was  merely  colorable,  this  is  not  a  termination  of  the  voyage  so  as  to 
preclude  the  right  of  detention.    lb. 

5.  Under  the  Embargo  Act  of  the  22d  December,  1807,  (2  Stats,  at  Large,  451,)  the 
words  "  an  embargo  shall  be  laid,"  not  only  imposed  upon  the  public  officers  the 
duty  of  preventing  the  departure  of  registered  or  searletter  vessels  on  a  foreign 
voyage,  but  prohibited  their  sailing,  and  consequently  rendered  them  liable  to  for- 
feiture under  the  Supplementary  Act  of  the  9th  of  January,  1808,  (2  Stats,  at  Large, 
458.)     The  WiUiam  King,  68. 

6.  In  such  case,  if  the  vessel  be  actually  and  bondjide  carried  by  force  to  a  foreign 
port,  she  is  not  liable  to  forfeiture.    lb. 

7.  The  court  being  of  opinion,  under  the  facts  and  circumstances  of  the  case,  that  the 
capture  under  which  it  was  alleged  the  vessel  was  compelled  to  go  to  a  foreign  port, 
was  fictitious  and  collusive,  the  decree  of  condemnation  in  the  court  below  was 
affirmed.    lb. 

8.  Where  a  seizure  was  made,  under  the  11th  section  of  the  Embargo  Act  of  April, 
1808,  (2  Stats,  at  Large,  499,)  it  was  determined  that  no  power  is  given  by  law  to 
detain  the  cargo  if  separated  from  the  vessel,  and  that  the  owner  had  a  right  to  take 
the  cargo  out  of  the  vessel,  and  to  dispose  of  it  in  any  way  not  prohibited  by  law ; 
and,  in  case  of  its  detention,  to  bring  an  action  of  replevin  therefor  in  the  state 
court    Slocum  v.  Mayberry,  1. 

ENEMY'S  LICENSE. 

1.  One  citizen  of  the  United  States  has  no  right  to  purchase  of,  or  sell  to,  another,  a 
license  or  pass  from  the  public  enemy,  to  be  used  on  board  an  American  vesseL 
Patton  V.  Nicholson,  199. 

2.  The  sailing  under  the  enemy's  license  constitutes,  of  itself,  an  act  of  illegality,  which 
subjects  the  property  to  confiscation,  without  regard  to  the  object  of  the  voyage  or 
the  port  of  destination.     The  Ariadne,  62. 

8.  A  question  of  fact  upon  a  seizure  in  port,  as  a  droit  of  admiralty,  for  trading  with  the 
enemy,  and  using  his  license.  The  circumstance  of  the  vessel  having  been  sent 
into  an  enemy's  port,  for  adjudication,  and  aflerwards  permitted  to  resume  her 
voyage,  held  to  raise  a  violent  presumption  that  she  had  a  license,  which  the  claim- 
ant, not  having  repelled  by  explanatory  evidence,  condemnation  was  pronounced. 
The  Langdon  Cheves,  858. 

Prize,  10. 

ENTRY. 
Public  Lands,  2. 8. 10. 12. 18. 15-81 ;  Ssisnr  and  Disseisin,  2-6 
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EQUITY. 

1.  Where  all  the  property  of  the  late  Bank  of  the  United  States  had  been  aasigned  hy 
a  general  assignment  in  trust  to  assignees,  for  the  purpose  of  liquidating  its  affairs, 
it  is  clear  that  a  suit  in  equity  may  be  maintained  by  the  assignees  against  the  par- 
ties to  the  not«9.    Lenox  v.  Roberts,  139. 

2.  To  determine  whether  there  is  a  plain,  adequate,  and  complete  remedy  at  law,  so  as 
to  prevent  a  resort  to  the  equitable  powers  of  the  courts  of  the  United  States, 
reference  must  be  had  to  the  principles  of  the  common  law  of  England,  and  not  to 
the  laws  of  the  State  where  the  court  sits.    Bobinson  ▼.  Campbell,  200. 

3.  If  the  state  laws  have  given  a  legal  remedy  founded  on  an  equitable  title,  the  equity 
jurisdiction  of  the  circuit  court  is  not  affected  thereby.    /& 

4.  A  final  decree  in  equity,  or  an  interlocutory  decree,  which  in  a  great  measure 
decides  the  merits  of  the  cause,  cannot  be  pronounced  until  all  the  parties  to  the 
bill,  who  are  parties  in  interest,  are  before  the  court     Conn  v.  Penn,  690. 

5.  Where  a  cause  is  set  down  for  hearing  on  the  bill,  answer,  and  exhibits,  without 
other  pleadings,  the  whole  of  the  answer  must  be  considered  as  true.  Leed$  v.  Ma- 
rine Ins,  Co,  of  Alexandria,  141. 

Apfeai;  Bills  of  Exchange,  &c.  12;  Charity;  Conyebsiok;  Coubts  of 
THE  United  States,  9-11.  19-21;  Evidence,  8.  8-10;  Lien,  1;  Morf- 
QAOE,  1 ;  Specific  Performance. 

ESTOPPEL. 

1.  An  agreement  by  parol,  between  two  proprietors  of  adjoining  lands,  to  employ  a 
surveyor  to  nm  the  dividing  line  between  them,  and  that  it  should  be  thus  ascer- 
tained and  settled,  which  was  executed,  and  the  line  accordingly  run  and  marked  on 
a  plat  by  the  surveyor,  in  their  presence,  as  the  boundary,  held  to  be  concluave  In 
an  action  of  ejectment,  after  a  correspondent  possession  of  20  years  by  the  parties, 
and  those  claiming  under  them  respectively.    BoycTs  Lessee  v.  Graves,  460. 

2.  Such  an  agreement  is  not  within  the  statute  of  frauds,  as  being  a  contract  for  the  sale 
of  lands,  or  any  interest  in  or  concerning  them.    lb. 

EVIDENCE 

1.  The  seal  to  the  commission  of  a  new  government,  not  acknowledged  by  the  govern- 
ment of  the  United  States,  cannot  be  permitted  to  prove  itself;  but  the  &ct,  that 
the  vessel  cruising  under  such  commission  is  employed  by  such  government,  may  be 
established  by  other  evidence,  without  proving  the  seal.     The  Estrella,  406. 

2.  Where  the  privateer,  cruising  under  such  a  commission,  was  lost,  subsequent  to  the 
capture  in  question,  the  previous  existence  of  the  conunission  on  board  was  allowed 
to  be  proved  by  parol  evidence.    lb. 

3.  A  decree  in  chancery,  under  which  title  to  land  has  been  made,  is  admissible  in 
evidence  as  one  of  the  links  in  the  chain  of  title,  though  inter  alios.  Barr  y. 
Ch'atz*s  Heirs,  876. 

4.  A  deed  more  than  thirty  years  old,  and  proved  to  have  come  from  the  right  pos- 
session, is  admissible  in  evidence  without  proof  of  execution.    lb. 

5.  Where  a  check  was  drawn  by  a  person  who  was  the  cashier  of  an  incorporated  bank, 
and  it  appeared  doubtful  upon  the  face  of  the  instrument,  whether  it  was  an  official 
or  a  private  act,  parol  evidence  was  admitted  to  show  that  it  was  an  official  act 
Mechanics*  Bank  of  Alexandria  v.  Bank  of  ColumJbia,  648. 

6.  The  books  of  a  corporation  are  evidence  of  its  acts  and  proceedings.  Owings  t. 
Speed,  688. 

7  Where  a  witness,  a  clerk  to  the  plaintiff,  swore  that  the  several  articles  of  merchan- 
dise contained  in  the  account  annexed  to  his  deposition,  were  sold  to  the  defendant 
by  the  plaintiff,  and  were  charged  in  the  plaintiff's  daybook  by  the  deponent  and 
another  person  who  is  dead,  and  that  the  deponent  delivered  them;  and  further 
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swore,  that  he  had  referred  to  the  original  entries  in  the  daybook ;  held  that  this 
was  competent  evidence  to  go  to  the  jaiy  to  prove  the  sale  and  delivery  of  the 
goods.    irCaul  V.  Lekamp*B  Adminiairainx,  49. 

8.  The  answer  of  one  defendant  to  a  bill  in  chanceiy,  cannot  be  nsed  as  evidence 
against  hb  co-defendant    Leeds  v.  Tke  Marine  Ins.  Co.  of  Alexandria^  141. 

9.  And  the  answer  of  an  agent  is  not  evidence  against  his  principal,  nor  are  his  admi»- 
*sion8  in  pais,  unless  where  they  are  a  part  of  die  res  gestas.    lb. 

10.  The  answer  of  a  defendant  in  chancery,  who  acted  as  agent  for  another  defendant, 
denying  the  making  of  an  agreement,  is  evidence  for  the  principal  Lenox  v. 
ProtUy  277. 

Agent,  3 ;  Appeal  ;  Bills  of  Exchange,  &c.  4 ;  Burden  of  Proof  ;  Depo-. 
8ITION ;  Enemt'8  License,  S  ;  Forfeiture,  8 ;  Further  Proof  ;  Interna- 
tional Law,  1.  4.  5;  Limitations,  &c.  7;  Patent,  2;  Piracy,  11. 18;  PrizEi 
13.  37-45;  Public  Lands,  8-5.  7.  83-38;  Taxes,  4;  Treaty,  1. 

EXECUTION. 

A  sale,  under  a^./i.,  duly  issued,  is  legal  as  respects  the  purchaser,  provided  the  writ 
be  levied  upon  ihe  property  before  the  return  day,  although  the  sale  be  made  after 
the  return  day.     Wkeaion  v.  Sexton's  Lessee,  454. 

EXECUTORS  AND  ADMINISTRATORS. 
Lis  Pendens. 

FEME  COVERT. 
Husband  and  Wife;  Lis  Pendens;  Public  Lands,  18. 14. 

FLATS. 
Conbtxtutional  Law,  5. 

FORFEITOtaS. 

1.  The  act  of  February  18, 1798,  s.  27,  (1  Stats,  at  Large,  815,)  empowers  any  officer 
of  the  revenue  to  seize  a  vessel  for  any  forfeiture.    Gelston  v.  Hoyt,  211. 

2.  The  seizing  officer  is  a  party  to  the  suit  in  rem,  under  the  government  for  whom  he 
acted.    lb. 

3.  At  common  law,  any  person  may,  at  his  perils  seise  for  a  forfeiture  to  tfie  govern- 
ment   lb.  • 

4.  Any  citizen  may  seize  any  property  forfeited  to  the  use  of  the  government,  either 
by  the  municipal  law,  or  as  prize  of  war,  in  order  to  enforce  the  forfeiture ;  and  it 
depends  upon  the  government  whether  it  will  act  upon  the  seizure ;  if  it  proceeds 
to  enforce  the  forfeiture  by  legal  process,  thb  is  a  sufficient  confinnation  of  the 
seizure.    The  Caledonian,  856» 

5.  The  forfeiture  under  the  Neutrality  Act  of  1794,  (1  Stats,  at  Large,  881,)  attaches 
at  the  moment  of  the  commission  ojf  the  offence.    Gelson  v.  Hoyt,  211. 

6.  The  state  courts  have  not  jurisdiction  to  try  a  question  of  forfeiture,  under  the  laws 
of  the  United  States.    lb. 

7.  An  action  of  .trespass  will  lie  for  the  seizure,  only  after  the  property  has  been 
restored  by  a  decree  of  the  proper  court  of  the  United  States,  and  a  certificate  of 
probable  cause  refused.    lb. 

8.  And  such  a  decree  is  conclusive  evidence  against  a  forfeiture.    lb. 

9.  The  plea  of  necessity,  or  distress,  resorted  to  as  an  answer  to  a  case  which  calls  for 
a  forfeiture,  must  be  made  out  by  the  claimant     I%e  Jose/a  Segunda,  654. 

10.  Captors  may  subject  the  property  captured  to  foifeitnre  for  a  violation  of  muni- 
cipal law,  even  as  against  the  origixial  owner.    lb. 

VOL.  IV.  60 
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11.  Decree  of  restitution  affirmed,  with  a  certificate  of  probaUe  cause,  in  an 

cause,  on  further  proof.     Tke  San  Pedro j  174. 
Courts  of  the  Uicited  States,  1  -  6 ;  EacBA&oo,  5*7;  Enemy's  License,  %  3 ; 
Prize,  10.  48;  Fxtblig  Lands,  14;  Revenue  Laws,  6.  7;  Ships  and  Ship- 
PINO ;  Treaty,  8. 

FRANCE. 
Treaty,  4-7. 

FRAUD. 
The  vendee  is  not  b6und  by  law  to  communicate  to  the  vendor  intelligence  of  peace 
having  been  declared  between  this  country  and  Great  Britain,  though  within  his 
exclusive  knowledge  at  the  time  of  the  sale,  and  though  it  qiight  influence  the  price  \ 
but  the  question,  whether  any  imposition  was  practised,  should  be  ]^tt  to  the  juiy. 
Laidlaw  v.  Organ,  72. 

Prize,  12. 45.46 ;  Ships  and  Shipping. 

FRAUDS,  STATUTE  OF. 
£.  B.  C,  having  an  interest  in  a  cargo  at  sea,  agreed  with  J.  W.  for  the  sale  of  it ;  and 
J.  W.  signed  the  following  agreement  in  writing :  ^*  J.  W.  agrees  to  purchase  the  share 
of  E.  B.  C,  in  the  caigo  of  the  ship  Aristides,  W.  P.  Z.,  supercaigo,  say  at  $2,522.89, 
at  fifteen  per  cent  advance  on  said  amount,  payable  at  five  months  from  this  date, 
%nd  to  give  a  note  or  notes  for  the  same,  with  an  approved  indorser."  In  compli- 
ance with  this  agreement,  J.  W.  gave  his  notes  for  the  sum  meiitioned,  and  in  an 
action  upon  the  notes,  the  want  of  a  legal  consideration,  under  the  statute  of  frauds, 
being  set  up  as  a  defence,  on  the  ground  of  the  defect  of  mutuality  in  the  written 
contract ;  the  court  below  left  it  to  the  jury  to  infer  from  the*  evidence  an  actual 
performance  of  the  agreement,  the  jury  found  a  verdict  for  the  pkdntiff,  and  the 
court  below  rendered  judgment  thereon.  The  judgment  was  affirmed  by  this  court 
Weightman  v.  Caldwell,  852.  • 

Estoppel,  2. 

FRAUDULENT  CONVEYANCE. 
A  deed  made  upon  a  valuable  and  adequate  consideration,  which,  is  actually  paid,  and 
the  change  of  property  is  bond  fide,  or  such  as  it  purports  to  be,  cannot  be  consid- 
ered as  a  conveyance  to  defraud  creditors.     Wheaion  v.  Sexton's  Lessee,  454. 

Deed,  5. 

FREIGHT. 
Salvage,  2. 

FURTHER  PROOF.        • 

1.  Parties  who  have  had  the  benefit  of  plenary  proof  in  the  court  below,  cannot  have 
an  order  for  further  proof  here,  except  under  very  special  circumstances.  The  Dos 
Hermanos,  81. 

2.  It  is  a  relaxation  of  the  rules  of  the  prize  court,  to  allow  time  for  further  proof  in 
a  case  where  there  has  beefi  concealment  of  material  papers.     The  Fortuna,  208. 

8.  A  bill  of  lading,  consigning  the  goods  to  a  neutral,  but  unaccompanied  by  an  invoice 
or  letter  of  advice,  is  not  sufficient  evidence  to  entitie  the  claimant  to  restitution ; 
but  is  sufficient  to  lay  a  foundation  for  the  introduction  of  further  proof.  The 
Friendscha/t,  154. 

4.  The  fact  of  invoices  and  letters  of  advice  not  being  found  on  board,  may  induce  a 
suspicion  that  papers  have  been  spoliated.  But  even  if  it  were  proved  that  an 
enemy-master,  carrj'ing  a  cargo  chiefly  hostile,  .had  thrown  papers  overboard,  a 
neutral  claimant,  to  whom  no  fraud  is  imputable,  ought  not  thereby  to  be  precluded 
from  further  proof.    lb. 
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6.  Affidavits  to  be  used  as  fmiiier  proof  in  causes  of  admiraltr  and  maritime  jonsdic- 
tion  in  this  court,  must  be  taken  imder  a  commission.     The  London  Packet,  138. 

6.  The  captors  are  competent  witnesses  upon  an  order  for  further  proof,  where  the 
benefit  of  it  is  extended  to  both  parties.    The  Anne,  253. 

7.  Further  proof  ordered,  open  to  both  parties.     The  Fortuna,  68. 

Deposition,  4 ;  Fobfeittjke,  11 ;  Prize,  19-23. 37-41,  44.45. 

GEORGIA. 
Limitations,  &c.  2. 

GEORGIA  MISSISSIPPI  COMPANY. 
Mississippi  Land  Ck>. 

GRANT. 
Public  Lands,  1.  2.  6. 12. 16.  32-85. 

GREAT  BRITAIN. 
Treaty,  8. 9. 

GREENE,  GENERAL  NATHANIEL. 
A  question  relative  to  the  title  of  the  late  Major-General  Nathaniel  Greene,  to  25,000 
acres  of  land  given  to  him,  within  tiie  bounds  of  the  land  reserved  for  the  use  of 
the  army,  by  the  10th  section  of  the  act  of  the  legislature  of  North  Carolina,  passed 
in  1782,  as  a  mark  of  the  sense  entertained  hy  that  State  of  his  enunent  services. 
Rutherford  v.  Greeners  Heirs,  73. 

fflGH  SEAS. 

PmACT,  7. 

HUSBAND  AND  WIFE. 

■  1.  Where  a  testator  had  given  a  bond  to  vest  in  trustees  for  his  intended  wife  a  sum 
of  money,  and  the  interest,  for  her  maintenance,  and  the  marriage  was  solemnized, 
and  by  his  will  the  testator  made  a  proviiion  for  his  wife^  it  was  held,  under  the 
circumstances,  that  the  bequest  was  in  lieu  of  the  settiement,  but  that  the  wife  had 
her  election  to  take  either.  Hunter  v.  Bryant,  13. 
2.  Actual  imuntenance,  by  the  husband,  is,  m  general,  a  satis&ction  of  a  pronuse  by 
him  to  pscy  an  annual  sum  for  nudntenance,  if  the  parties  live  together,  and*  no  claim 
for  the  annual  smn  is  made.    lb. 

INDICTMENT. 
Each  count  in  an  indictment  is  a  substantive  charge ;  and  if  the  finding  of  the  jury 
conform  to  any  one  of  the  counts,  which  in  itself  will  support'  the  verdict,  it  is 
sufficient,  and  judgment  may  be  given  thereon.     United  States  v.  Furlong,  604. 

Piracy,  6. 7.        •  • 

INFANCY. 
Public  Lands,  13.  14. 

INJUNCTION. 
Parties,  2. 

INSOLVENT  DEBTOR 
1.  llie  word  insolvency,  mentioned  in  the  Duty  Act  of  1790,  c.  35,  s.  45,  (1  Stats,  at 
Large,  169,)  and  repeated  in  the  act  of  1797,  s.  5,  (1  Stats,  at  Large,  515,)  and  of 
1799,  8.  65,  (1  Stats,  at  Large,  676,)  means  a  legal  insolvency,  which,  whenever  it 


712  INDEX. 

occtm,  the  right  of  preference  arises  to  the  United  States  as  yrtVL  as  in  odier  speci- 
fied cases  to  which  the  acts  of  1797  and  1799  haTe  extended  the  cases  of  insdveocy. 
Thdusson  y.  Smiihy  150. 
2.  But  if  before  the  right  of  preference  has  accnxed  to  the  United  States,  the  debtor 
has  made  a  hon&Jide  conye^rance  of  his  estate  to  a  third  person,  or  has  moi^;aged  it 
to  secure  a  debt,  or  if  his  property  has  been  seized  under  an  execution,  the  prop- 
erty is  devested  out  of  the  debtor,  and  cannot  be  made  liable  to  the  United  States. 

8.  A  judgment  giyes  the  judgment-creditor  a  lien  on  the  debtox's  lands,  and  a  preference 
oyer  all  subsequent  judgment-creditors.  But  the  law  defeats  the  preference  in  &yor 
of  the  United  States  in  the  cases  specified  in  the  act  of  1799.    lb, 

4.  The  United  States  are  not  entitled  to  priority  oyer  other  creditors,  under  the  act 
of  1799,  s.  65,  upon  the  ground  of  the  debtor  haying  made  an  assignment  for  the 
benefit  of  creditors,  unless  it  is  proyed  that  the  debtor  has  made  an  asugnment  of 
all  his  property.     United  Stales  y.  Hawland^  860. 

5.  Where  the  deed  of  assignment  conyeys  only  the  property  mentioned  in  the  sched- 
ule annexed,  and  the  schedule  does  not  purport  to  contain  all  the  property  of  the 
party  who  made  it,  the  oniuprobandi  is  thrown  on  the  United  States,  to  show  that 
the  assignment  embraced  all  the  property  of  the  debtor.    lb. 

COTTRTS  OF.  THB  UNITED   StATBS,  20. 

mSURANCE. 

1.  To  entitle  the  plaintiff  to  recoyer  in- an  action  on  a  policy  of  insurance,  the  loss 
must  be  occasioned  by  one  of  the  perils  insured  against.  Swan  y.  The  Union  Ins. 
Co.  of  Maryland,  188. 

2.  The  insured  cannot  recover  for  a  loss  by  barratxy,  unless  the  barratry  produced  the 
loss.    lb. 

8.  Where  liberty  was  given  to  touch  at  Matanxas,  and  the  object  was  known  to  both 
parties  to  be  to  obtam  information  whether  men  of  war  were  off  Havana,  discharge 
of  cargo  at  Matanzas,  which  produced  no  delay  and  no  increase  of  risk,  was  not  a 
deviation.    Hughes  v.  The  Union  Ins.  Co,  185. 

4.  A  vessel  within  a  port,  blockaded  after  the  commencement  of  her  voyage,  and  pre- 
vented from  proceeding  on  it,  sustains  a  loss  by  a  peril  within  that  clause  of  the 
policy  insuring  against  the  "  arrests,  restraints,  and  detainments  of  kings,**  &c.,  for 
which  the  insurers  are  liable ;  and  if  tbe  vessel  so  prevented  be  a  neutral,  having  on 
board  a  neutral  cargo,  laden  before  the  institution  of  the  blockade,  the  restraint  is 
unlawful     Olivera  v.  The  Union  Ins.  Co.  198. 

INTEREST. 
Agent,  7;  Damages,  9. 

INTERNATIONAL  LAW. 

1.  It  belongs  exclusively  to  the  government  to  recognize  the  political  existence  of  new 
fbreign  states,  and,  until  it  does  so,  courts  must  consider  tiie  old  state  of  things  as 
remaining.     Gelston  v.  Hoyt,  211. 

2.  When  a  civil  war  rages  in  a  foreign  nation,  one  part  of  which  separates  itself  from 
the  old  established  government,  and  erects  itself  into  a  distinct  government,  the 
courts  of  the  Union  must  view  such  newly  constituted  government,  as  it  is  viewed  by 
the  legislative  and  executive  departments  of  the  government  of  the  United  States. 
United  States  v.  Palmer,  814. 

8.  If  that  government  remains  neutral,  but  recognizes  the  existence  of  a  civil  war,  the 
courts  of  the  Union  cannot  consider  as  criminal  those  acts  of  hostility  which  war 
authorizes,  and  which  the  new  government  may  direct  against  its  enemy.    lb. 

4.  The  same  testimony  which  would  be  sufficient  to  prove  that  a  vessel  or  person  is  in 
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the  service  of  .an  ackziowledged  state,  is  admissible  to  prove  that  they  are  in  the 
Bervice  of  soch  newly  erected  'government    Ih. 

6.  Its  seal  cannot  be  allowed  to  prove  itself,  but  may  be  proved  by  such  testimony  as 
the  nature  of  the  case  admits ;  and  the  fiict  that  a  vessel  or  person  is  in  the  service 
of  soch  goTemment  may  be  established  otherwise,  should  it  be  impracticable  to 
prove  the  seaL    Ih. 

6«  The  government  of  the  United  States  having  recognized  the  existence  of  a  civil 
'  war  between  Spain  and  her  colonies,  our  courts  are  bound  to  recognize  as  lawful 
those  acts  which  war  authomes,  and  the  new  governments  in  South  America  may 
direct    The  Dimna  Pattora^  345. 

7.  Captures  made  under  their^onmusoons,  must  be  treated  by  us  like  other  captures.  Ih, 

8.  Their  legality  cannot  be  determined  in  our  courts,  unless  made  in  violation  (^  our 
neutrality.    /5. 

9.  In  the  absence  of  any  act  of  congress  on  the.  subject,  the  courts  of  the  United 
States  would  have  authority,  under  the  general  law  of  nations,  to  decree  restitution 
of  property  captured  in  violation  of  their  neutrality.    The  Estrella^  406, 

10.  The  right  of  visitation  and  search  is  a  belligerent  right  which  cannot  be  drawn 
into  question,  but  must  be  conducted  with  as  much  regard  to  the  safety  of  the  vessel 
detained,  as  is  consistent  with  a  thorougK  examixmtibn  of  her  character  and  voyage. 
The  Anna  Maria^  122. 

1 1.  Detention  after  search,  pronounced  to  be  unjustifiable,  under  the  circumstances  of 
the  case.    Ih, 

Evidence,  1 ;  Pibact,  2.  8.  6. 10;  Prize,  1-6.  28-86;  Reventts  Laws,  1-4. 

JOINT-TENANTS  AND  TENANTS  IN  COMMON, 
One  tenant  in  common  may  oust  his  eo-tenant,  and  hold  in  severalty ;  but  a  silent 
possession,  unaccompanied  with  any  act  amounting  to  an  ouster,  or  giving  notice  to 
the  co-tenant  that  his  poeeession  is  adverse,  cannot  be  construed  into  an  adverse 
possession.    MClung  v.  Rass^  582. 

Public  Lands,  18. 14 ;  Wbit  of  Right. 

JUDGMENT  AND  DECREE. 
A  judgment  of  a  state  court  has  the  same  credit,  validity,  and  effect,  in  every  other 
court  within  the  United  States,  which  it  had  in  the  State  where  it  was  rendered ; 
and  whatever  pleas  would  be  good  to  a  suit  thereon  in  such  State,  and  none  others, 
can  be  pleaded  in  any  other  court  within  the  United  States.  Hampton  v.  MConnel^ 
207. 

COUBTS  OF  THE  UiaTED   STATES,    21  ;  EqUITT,  4;  EVIDENCE,  8  ;  I^CBFErTUBE, 

7. 8 ;  Indictment  ;  Insolvent  Debtob,  8 ;  Pabties,  2 ;  Pbactice,  2 ;  Ptozs, 
^6.  17 ;  Revenitb  Laws,  7 ;  Yebdict  ;  Wbit  of  Ebbob,  4 ;  Wbit  of 
Right,  8. 

JURISDICTION. 

Admibaltt  ;  Constitutionai.  Law,  5 ;  Coubts  of  the  United  States  ; 

FoBFEiTUBB,  6;  PiBACT,  8;  Quo  Wabbanto. 

JURY. 

Fbaud  ;  Fbauds,  Statute  of. 

KENTUCKY. 

The  boundary  of  the  State  of  Kentucky  does  not  include  a  peninsula,  or  island,  on 
the  western  or  northwestern  bank  of  the  Ohio,  separated  from  the  main  land  by  a 
channel,  or  bayou,  which  is  filled  with  water  only  when  the  river  rises  above  its 
banks,  and  is,  at  other  times,  dry.    Eandbfs  Lessee  v.  Anthony,  667. 
CotTBTs  OF  the  Unitbd  States,  23 ;  Deed,  6 ;  Public  Lands,  18  - 15. 
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LAW  A2SD  FACT. 
Fraud. 

LIEN. 

1.  The  lien  of  a  bank,  under  its  cbarter,  on  its  shares,  for  a  debt  dne  fitxn  thdr  omner, 
is  superior  in  equity  to  a  lien  acquired  from  the  owner  hj  a  third  person,  and  is  not 
wsdved  simply  by  taking  other  security  for  the  debt  7%^  Ufdon  Bank  of  George- 
tovm  V.  Laird^  147. 

2.  An  express  contract,  that  the  lien  shall  be  retained  to  a  specified  extent,  is  equiva- 
lent to  a  waiver  of  the  lien  to  any  greater  extent    Brawn  t.  QHmtm^  3SS. 

3.  Where  the  deed  itself  remains  an  escrow  until  the  first  payment  is  made,  and  is 
then  delivered  as  the  deed  of  the  party,  and  the  vendor  consents  to  rely  upon  the 
negotiable  notes  of  the  purchaser,  indorsed  by  third  persons,  for  the  residue  of  the 
purchase-money,  this  is  such  a  separate  security  as  extinguishes  the  lien.    Tb. 

Admibaltt,  1 ;  Insolvent  Debtor,  B. 

LIMITATIONS  OF  SUITS. 

1.  It  is  not  competent  for  the  court  to  engraft  exceptions  upon  the  Statute  of  Limita- 
tions, upon  the  ground  that  they  are  within  the  same  equity  as  those  provided  for  by 
the  legislature.    Jtl'Iver  v.  Bagan^  10. 

2.  The  terms  '*  beyond  seas,"  in  the  proviso  or  qaving  clause  of  the  statute  of  limita- 
tions of  Georgia,  are  equivalent  to  without  the  limits  of  the  State  where  the  statute 
is  enacted.    Mvarratf*  Lessee  v.  Baker^  286. 

3.  Under  the  statute  of  limitations  of  Tennessee,  the  running  of  the  statute  can  only 
be  stopped  by  actual  suit,  if  the  party  claiming  under  it  has  peaceable  possession  of 
seven  years.    M*Clxmg  r.  Boss,  582. 

4.  But  such  a  possession  cannot  exist  if  the  party  having  the  better  right  takes  actual 
possession  in  pursuance  of  his  right    /ft. 

5.  The  statute  of  limitations  of  Tennessee  did  not  begin  to  run  in  respect  to  lands 
within  the  disputed  teVritoiy  until  the  dominion  of  that  State  over  the  lands  was 
settled  by  compact    Bolnnson  v.  (JampbeUy  200. 

6.  The  want  of  evidence  necessary  to  support  a  tide,  is  not  a  disability  to  sue,  within 
the  meaning  of  the  statute  of  Tennessee.    M*Iver  v.  Bagcai,  10. 

7.  Where  the  defendant  in  ejectment,  for  lands  in  North  Carolina,  had  been  in  pos- 
session under  title  in  himself,  and  those  under  whom  he  claimed,  for  a  period  of 
thirty-three  years,  such  possession  is,  by  the  statute  of  limitations  of  North  Carolina, 
a  conclusive  legal  bar  against  the  action  by  an  adverse  claimant,  unless  such  claimant 
brings  himself  by  proof  within  some  of  the  disabilities  provided  fi>r  by  that  statute. 
In  the  absence  ef  such  proof,  the  title  shown  by  the  party  in  possession  is  so  cwn- 
plete  as  to  afibrd  presumptive  evidence  in  an  action  upon  a  covenant  against  incum- 
brances, that  a  recovery  obtained  by  the  adverse  claimant  was  not  by  a  paramount 
legal  title.     SomervUl^s  Eitecutors  v.  HamUtony  385. 

Public  Lands,  IS,  14. 

LIS  PENDENS. 

1.  A.  L.  brought  an  action  of  assumpsit  in  the  circuit  court,  and  after  issue  joined,  .the 
plaintiff  died,  and  the  suit  was  revived  by  scire  facias,  in  the  name  of  his  adminis- 
tratrix. While  the  suit  was  still  depending,  the  administratrix  intermarried  with  F. 
A.,  which  marriage  was  pleaded  puis  darrein  continuance.  Held  that  this  scire  facias 
was  no  bar  to  a  new  scire  faudas,  to  revive  the  original  suit  in  the  name  of  F.  A. 
and  wife,  as  the  personal  representative  of  A.  L.,  in  order  to  enable  her  to  prose- 
cute the  suit  until  a  final  judgment,  under  the  Judiciary  Act  of  1789,  &  20,  s.  31, 
(1  Stats,  at  Large,  90.)     M'Coul  v.  Lekamp's  Administratrix,  49. 
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MANDAMUS. 

GOUBTS  OP  THE  UXITED  STATES,  8. 

MANSLAUGHTER. 
Courts  of  the  United  States,  17. 

MARRIAGE. 
Lis  P£ia>ENS. 

MARYLAND. 

Bills  op  Exchange,  &c  3;  Constitutional  IjAw,  7-9. 

MASTER 
Slaves. 

MASTER  AND  SERVANT. 
Pbize,  31-83. 

MECHANICS'  BASK  OF  ALEXANDRIA. 
The  17th  section  of  tlie  act  incoqxxrating  the  MecTianics'  Bank  of  Alexandria,  proTid- 
ing  that "  all  bDls,  bonds,  notes,  and  every  other  contract  or  engagement  on  belialf  of 
the  corjMration,  shall  be  signed  by  the  president,  and  countersigned  by  the  cashier; 
and  the  funds  of  the  coTX>oration  sliall,  in  no  case,  be  liable  for  any  contract  or  en- 
gagement, unless  the  same  shall  be  signed  and  countersignerl  as  aforesaid,"  does  not 
extend  to  contracts  and  undertakings  implied  in  law.  Mechanics*  Bank  of  Alexan- 
dria V.  The  Bank  of  CdumJna,  648. 

MILITIA. 
Constitutional  Law,  11. 

MISSISSIPPI  LAND  COMPANY. 
The  scrip  or  certificate  holders,  in  the  association  called  the  New  England  Mississippi 
Land  Company,  hold  their  shares  under  the  company  itself,  as  a  part  of  the  coonnon 
capital  stock,  and  are  not  considered  as  holding  derivatively,  and  solely  as  individual 
sub-purchasers,  under  tlie  separate  original  titles  of  the  ori^^nal  purchasers  from  the 
Georgia  Mississippi  Company,  so  as  to  be  affected  by  &ny  circumstances  of  defect 
in  tliese  separate  original  titles ;  these  tides  being,  in  fiu^t,  now  vested  in  the  trustees 
of  the  New  England  Mississippi  Company  itself,  as  part  of  its  common  stock,  and 
not  in  the  individual  holders.    Brown  v.  GUman,  893. 

MORTGAGE. 
1. 16  constitute  an  equitable  mortgage,  not  only  a  deposit  of  title  papers,  but  an  intent 

to  give  security  thereby,  must  be  ohown.    Mandeville  v.  Welch,  626. 
2.  Explanation  of  the  former  decree*of  this  court  in  the  same  case,  9  C.  500.     Camp* 

hell  V.  PraiL  692. 

MITRDER. 

Courts  op  the  United  States,  12  - 16 ;  Piracy,  5. 

NATURALIZATION. 
The  power  of  naturalization  is  exclusively  in  congress.    Chirac  v.  Chirac's  Leuee^  97. 

NEUTRALITY. 
International  Law,  7  -  9 ;  Prize,  1-9. 12. 14.  49. 

NEUTRALITY  LAWS. 
1.  The  7th  section  of  the  Neutrality  Act,  of  1794,  (1  Stats,  at  Large,  884,)  does  not 
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authorize  the  Freflident  to  employ  civil  officers  to  iDake  aeiznres.  Gditon  t. 
Eoyt,  211. 
2.  The  act  of  the  5th  of  June,  1794,  is  not  expressly  repealed  by  the  act  of  the  dd 
of  March,  1817,  (8  Stats,  at  Large,  870;)  the  act  of  1794,  so  fer  as  it  was  not 
changed  by  the  act  of  1817,  remained  in  fiill  force  until  the  act  of  the  20th  of 
April,  1818,  by  which  all  the  provisions  respecting  our  neutral  relations  were  em- 
braced, and  all  former  laws  on  the  same  subject  were  repealed.    The  EstrdUij  406. 

FOBFKITURE,  5. 

NEW  ENGLAND  MISSISSIPPI  LAND  COMPANY. 
Mississippi  Land  Cobtpakt. 

NEW  HAMPSHIRE. 
Constitutional  Law,  2.  8. 

NEW  TRIAL. 
Writ  of  Error,  8. 

NEW  YORK. 
Bankrupt,  1.  2. 

NON-IMPORTATION  LAW& 
A  question  of  &ct  under  the  Non-4mportation  Laws.     Defence  set  up  on  the  plea  of 
distress,  repelled.    Condenmation.    The  JEolus^  286. 

Damages,  9. 

NON-INTERCOURSE. 
Libel  under  the  Non-intercourse  Acts.    Alleged  excuse  of  distress  repeHed.    Con- 
demnation pronounced.    The  New  York,  164. 

NONSUIT. 
Writ  of  Error,  7. 

NORTH   CAROLINA. 

Limitations,  7;  Public  Lands,  11. 12. 

NOTICE. 

Bills  of  Exchange,  &c.  1.  2 ;  Deed,  4. 

OFFICE. 
Quo  Warranto. 

omo. 

Deed,  5 ;  Public  Lands,  15. 

PARTIES. 

1.  Upon  a  Inll  filed  hy  the  United  States,  proceeding  as  ordinaiy  creditors  against  the 
debtor  of  their  debtor  for  an  account,  &c.,*'the  original  debtor  to  the  United  States 
ought  to  be  made  a  party,  and  the  account  taken  between  him  and  his  debtor.  The 
United  StaUs  y.  Howlandy  860. 

2.  A  judgment  at  law  cannot  be  enjoined  without  making  the  judgment-creditor  a 
party ;  it  is  not  enough  that  the  defendant  admijs  himself  to  be  the  owner  of  the 
judgment ;  such  an  admission  may  be  collusive.    MarshaU  ▼.  Beverley,  641. 

Equity,  4 ;  Forfeiture,  2;  Specific  Performance,  4. 
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PATENT. 

1.  Under  die  6th  section  of  the  Patent  Act,  of  February  21, 1793,  (1  Stats,  at  Laige, 
822,)  it  was  not  neceasarj,  in  the  notice  of  special  matter,  to  specify  the  places  where 
the  thing  patented  was  alleged  to  have  been  used  before  the  inyention  of  the 
patentee  was  made.    Evans  ▼.  Eaton^  260. 

2.  Evidence  that  those  engaged  in  snch  alleged  prior  use,  had  pud  the  patentee  for 
licenses,  was  admissible  for  the  patentee.    Ih. 

8.  In  construing  a  patent,  the  intention  of  the  parties,  who  are  the  government  and 
the  patentee,  is  entitled  to  great  consideration.    Ih. 

4.  The  special  act  authorizing  the  patent,  the  petition  for  its  issue,  as  well  as  the  specie 
fication,  resorted  to  for  this  intention.    Ih, 

5.  If  congress  may  decide  the  ftct  ihat  an*  individual  is  an  author  or  inventor,  they 
have  not  done  so  in  the  act  for  the  relief  of  Evans.  •  (6  Stats,  at  I^arge,  70.)    Ih. 

6.  Under  the  6th  section  of  the  Patent  Act,  of  February  21, 1798,  (1  Stats,  at  Large, 
822,)  if  the  thing  patented  had  been  in  use,  or  had  been  described  in  a  public  work 
anterior  to  the  supposed  discovery  by  the  patentee,  the  patent  was  void.    Ih. 

7.  The  patent  of  Evans  was  a  grant  of  the  general  result  of  the  whole  machinery,  and 
of  the  improvement  of  each  machine  described.    Ih. 

8.  There  is  no  substantial  difference  between  the  patent  for  an  improved  machine,  and 
one  for  an  improvement  on  a  machine.    Ih. 

9.  Though  Evans's  patent  was  granted  pursuant  to  the  special  act  for  his  relief,  it  was 
also  pursuant  to  the  general-  patent  acts  then  in  force ;  and  therefore,  under  the  act 
of  April  17, 1800,  (2  Stats,  at  Laige,  87,)  the  circuit  court  of  the  United  States  had 
jurisdiction,  though  both  parties  were  citizens  of  the  same  State.    Ih. 

Public  Laxds,  15.  85. 

PENNSYLVANIA. 

Constitutional  Law,  11. 

PIRACY. 

1.  The  act  of  the  8d  of  March,  1819,  s.  5,  (8  Stats,  at  Large,  518,)  referring  to  the  law 
of  nations  for  a  definition  of  the  crime  of  piracy,  is  a  constitutional  exercise  of  the 
power  of  congress  to  define  and  punish  that  crime.    The  United  States  v.  Smithy  597. 

2.  The  crime  of  piracy  is  defined  by  the  law  of  nations  with  reasonable  certainty.  Ih. 
8.  Robbery,  or  forcible  depredation,  upon  the  sea,  animo  furandi,  is  piracy  by  the  law 

of  nations,  and  by  the  act  of  congress.    Ih. 

4.  The  8th  section  of  the  act  of  the  80th  of  April,  1790,  (1  Stats,  at  Large,  118,)  for 
the  punishment  of  certain  crimes  against  the  United  States,  is  not  repealed  by  the 
act  of  the  8d  of  March,  1819,  (8  Stats,  at  Large,  518.)  The  United  States  v.  jPiit- 
long,  604. 

5.  In  an  indictment  ftr  a  piratical  murder,  (under  the  act  of  the  80th  of  April,  1790, 
s.  8,)  it  is  not  necessary  that  it  should  allege  the  prisoner  to  be  a  citizen  of  the 
United  States,  nor  that  the  crime  was  committed  on  board  a  vessel  belonging  to 
citizens  of  the  United  States ;  but  it  i»  sufficient  to  chazge  it  as  committed  on  board 
snch  a  vessel,  by  ^  mariner  sailing  on  board  such  a  vessel    Ih. 

6.  A  citizen  of  the  United  States,  fitting  out  a  vessel  in  a  port  of  the  United  States, 
in  order  to  cruise  against  a  power  in  amity  with  the  United  States,  is  not  protected, 
by  a  commission  from  a  belligerent,  from  punishment  for  any  offence  committed 
against  vessels  of  the  United  States.    Ih. 

7.  It  is  competent,  on  an  indictment  for  piracy,  for  the  jury  to  find,  that  a  vessel  within 
a  marine  league  of  the  shore,  at  anchor,  in  an  open  roadstead,  where  vessels  only 
ride  under  shelter  of  the  land,  at  a  season  when  the  course  of  the  winds  is  invariable, 
is  upon  the  high  seas.    Ih. 

8.  The  words,  '*  out  of  the  jurisdiction  of  any  particular  state,**  in  the  act.of  the  80th 
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of  April,  1790,  8.  8,  must  be  constraed  to  mean  out  of  the  jurisdiction  of  any  partic- 
ular State  of  the  Union.    lb, 
0.  The  act  of  the  Sd  of  March,  1819,  t.  5,  furnishes  a  sufficient  definition  of  piracj; 
and  it  is  defined  to  be  robbery  on  the  seaa.    fb, 

10.  A  vessel  loses  her  national  character  by  assuming  a  piratical  character ;  and  a  jnracy 
committed  by  a  foreigner,  from  on  board  such  a  vessel,  upon  any  other  vessel  what^ 
ever,  is  punishable  under  the  8th  section  of  the  act  of  the  SOth  of  April,  1 790.    lb. 

11.  On  an  indictment  for  piracy,  the  jury  may  find  the  national  character  of  a  vend 
upon  such  evidence  as  wiQ  satisfy  their  minds,  without  the  certificate  of  registry,  or 
other  documentary  evidence,  being  produced,  and  without  proof  of  their  having 
been  on  board.    lb. 

12.  The  Sth  section  of  the  act  of  1 790,  extends  to  piracy  by  a  crew  of  a  foreign  vessel 
on  a  vessel  exclusively  owned  by  foreigners.    lb.  ^ 

19.  On  an  indictment  for  piracy,  the  national  character  of  a  merchant  vessel  of  the 
United  States  may  be  proved  without  evidence  of  her  certificate  of  registry.    lb* 

14.  A  robbery  committed  on  the  high  seas,  although  such  robbery  if  committed  on 
land  would  not  by  the  hiws  of  the  United  States  be  punishable  with  death,  is  piracy, 
under  the  8th  section  of  the  act  of  1 790 ;  (1  Stats,  at  Large,  118 ;)  for  the  punish- 
ment of  certain  crimes  against  the  United  States ;  and  the  circuit  courts  hav^  juris* 
diction  thereof.     United  States  v.  Pdmer,  814. 

16.  The  crime  of  robbery,  as  mentioned  in  the  act,  is  the  crime  of  robbery  as  recog^ 
nized  and  defined  at  common  law.    lb. 

16.  The  crime  of  robbery  committed  by  a  person  who  is  not  a  citixen  of  the  United 
States,  on  the  hi^  seas,  on  board  ^  a  ship  belonging  exclusively  to  subjects  of  a 
foreign  state,  is  not  piracy  under  the  act,  and  is  not  punishable  in  the  courts  of  the 
United  States.    lb. 

17.  A  commission  issued  by  Aury,  as  "  Brigadier  of  the  Mexican  Republic,"  (a  repub* 
lie  whose  existence  is  unknown  aujd  unacknowled^,)  or  as  "  Generalissimo  of  the 
Floridas,"  (a  province  in  the  possession  of  Spain,)  will  not  autliorize  armed  vessefa 
to  make  captures  at  sea.     UniUd  States  v.  KUntock^  598. 

18.  Under  the  particular  circumstances  of  this  case,  showing  that  the  seizure  was 
made,  not  ^'ure  belliy  but  animo  furandi,  the  commission  was  held  not  to  exempt  the 
prisoner  from  the  chaVge  of  piracy.    lb. 

19.  The  act  of  the  SOth  of  April,  1798,  s.  8,  (1  Stats,  at  Large,  113,)  extends  to  all 
persons  on  board  all  vessels,  which  throw  off  their  national  character  by  cruising 
piratically,  and  committing  piracy  on  other  vessels,  and  is  not  repealed  by  the  act 
of  March  S,  1819,  (3  Stats,  at  Large,  518.)    lb. 

Ck>URT8  OF  THB  UNITED   STATES^  12-17;  FrZZE,  9. 

PLEADING. 

1.  A  plea  need  answer  only  the  gist  of  the  action,  and  if  the  matter  in  aggravation  be 
relied  on  as  a  substantive  trespass,  it  should  be  replied  to  by  a  new  assignment? 
Oelston  v.  Hoyt,  211. 

2.  An  averment,  that  by  reason  of  an  incumbrance  the  covenantee  has  been  prevented 
from  enjoying  any  part  of  the  premises,  is  a  sufficient  assignment  of  a  breach  of  a 
covena]>t  against  incumbrances.    Duval  v.  Craigy  20. 

8.  Variances  between  the  writ  and  declaration  cannot  be  taken  advantage  of  by  gen- 
eral demurrer.    lb. 
Admibaltt,  2;  Judgbient  and  Degree;  Patent,  1 ;  Writ  of  Bzght,  1.  2. 

PRACTICE. 

1.  A  witness  offered  to  be  examined,  viva  voce,  in  open  court,  in  an  instance  cau8e» 
ordered  to  be  examined  out  of  court     The  Samuel,  174. 
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9.  Infonnal  and  imperfect  proceedings  in  the  district  court  corrected  and  explained  in 

the  circuit  court     The  Friendschqftj  154. 
Courts  of  the  United  States,  24-27 ;  Dahaoes,  9 ;  Further  Proof,  1-6  5 
Prize,  37-45. 47.  50;  SALTAas,  2;  Writ  of  Error,  S.  5. 

PRESIDENT. 
Neutrality  Laws,  1. 

PRIVATEER. 
Courts  of  the  United  States,  14.  28;  Damages,  2;  Prize,  33. 

PRIZE. 

1.  The  right  of  adjudicating  on  all  questions  of  prize,  ezclusiyely  belongs  to  the  courts 
of  the  captor^s  country ;  but,  it  is  an  exception  to  the  general  rule,  that  where  the 
captured  vessel  is  brought,  or  voluntarily  comes,  infra  prccsidia  of  a  neutral  power, 

*  that  power  has  a  right  to  inquire  whether  its  own  neutrality  has  been  violated  by 
.  the  captura;  and,  if  so,  it  is  bound  to  restore  the  property.     The  EstrellOj  406. 

2.  In  cases  of  violation  of  our  neutrality  by  any  of  the  belligerents,  if  the  prize  comes 
voluntarily  within  our  territory,  it  is  restored  to  the  original  owners  by  our  courts. 
La  Amittad  de  Rues,  678. 

8.  But  their  jurisdiction  for  this  purpose,  under  the  law  of  nations,  extends  only  to 
restitution  of  the  specific  property,  with  costs  and  expenses,  during  the  pendency 
of  the  suit,  and  does  not  exteid  to  the  infliction  of  vindictive  damages  or  compen- 
sation for  plunderage,  as  in  ordinary  cases  of  marine  torts.    lb, 

4.  Where  the  original  owner  seeks  for  restitution  in  our  courts  upon  the  ground  of  a 
violation  of  our  neutrality  by  the  captors,  the  onus  prohandi  rests  upon  him,  and  if 
there  be  reasonable  doubt  respecting  the  &cts,  the  court  will  decline  to  exercise  its 
jurisdiction.    Ih. 

5.  A  capture,  made  within  the  neutral  territory,  is,  as  between  the  belligerents,  right- 
ful; and  its  validity  can  only  be  questioned  by  the  neutral  State.     The  Anne^  258. 

6.  If  the  captured  vessel  commence  hostilities  upon  the  captor,  she  forfeits  the  neutral 
protection,  and  the  capture  is  not  an  injury  for  which  redress  can  be  sought  from 
the  neutral  sovereign.    Ih, 

7.  Where  rertitution  of  captured  property  is  claimed,  upon  the  ground  that  the  force 
of  the  cruiser  making  the  capture  has  been  augmented  within  the  United  States, 
by  enlisting  men,  the  burden  of  proving  such  enlistment  is  thrown  upon  the  claim- 
ant ;  that  fact  being  proved  by  him,  it  is  incumbent  upon  the  captors  to  show,  that 
the- persons  so  enlisted  were  subjects  or  citizens  of  the  prince  or  state  under  whose 
flag  the  cruiser  sails,  transiently  within  the  United  States,  in  order  to  bring  the 
case  within  the  proviso  of  the  2d  section  of  the  act  of  June  5, 1794,  (1  Stats,  at 
Large,  388,)  and  of  th6  act  of  the  20tii  April,  1818,  (8  Stots.  at  Large,  44.7.)  The 
EstrelUiy  406. 

8.  A  capture  of  a  Spanish  vessel  and  cargo,  made  by  a  privateer  commissioned  by  the 
Province  of  Carthagena,  while  it  had  an  organized  government,  and  was  at  war 
with  Spain,  cannot  be  interfered  with  by  the  courts  of  the  United  States.  The 
Neustra  Senwra  de  la  Caridad^  458. 

9.  The  treaty  with  Spain  applies  to  only  two  cases,  piracy  and  captures  in  violation  of 
our  neutrality,  and  this  is  neither  of  those  cases.    Tb, 

10.  A  vessel  and  cargo,  which  is  liable  to  capture  as  enemy's  property,  or  for  sailing 
under  the  pass  or  license  of  the  enemy,  or  for  trading  with  the  enemy,  may  be 
seized  afl:er  her  arrival  in  a  port  of  the  United  States,  and  condemned  as  prize 
of  war.    The  delietum  is  not  purged  by  the  tennination  of  the  voyage.     The  Cal* 

'  edanian,  856. 

11.  The  property  of  a  house  of  trade,  established  in  the  enemy's  country,  is  con- 
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of  April,  1790, 8.  8,  must  be  construed  to  mean  out  of  Uie  jurisdiction  of  any  partic- 
ular State  of  the  Union.    lb. 
B.  The  act  of  the  dd  of  March,  1819,  t.  5,  furnishes  a  luffident  definition  of  piracj; 
and  it  is  defined  to  be  robbery  on  the  seas,    /b, 

10.  A  vessel  loses  her  national  character  by  assuming  a  piratical  character ;  and  a  piracy 
committed  by  a  foreigner,  from  on  board  such  a  vessel,  upon  any  other  vessel  whaV 
ever,  is  punishable  under  the  8th  section  of  the  act  of  the  30th  of  April,  1 790.    Ih, 

11.  On  an  indictment  for  piracy,  the  jury  may  find  the  national  character  of  a  vessd 
upon  such  evidence  as  will  satisfy  their  minds,  without  the  certificate  of  registry,  or 
other  documentary  evidence,  being  produced,  and  without  proof  of  their  having 
been  on  board.    Jb. 

12.  The  8th  section  of  the  act  of  1 790,  extends  to  piracy  by  a  crew  of  a  foreign  veasel 
on  a  vessel  exclusively  owned  by  foreigners.    lb.  ^ 

18.  On  an  indictment  for  piracy,  the  national  character  of  a  merchant  vessel  of  the 
United  States  may  be  proved  without  evidence  of  her  certificate  of  registry.    lb, 

14.  A  robbery  committed  on  the  hi^  seas,  although  such  robbery  if  committed  on 
land  would  not  by  the  laws  of  the  United  States  be  punishable  witii  death,  is  piracy, 
under  the  8th  section  of  the  act  of  1790;  (1  Stats,  at  Large,  US ;)  for  the  punish- 
ment of  certain  crimes  against  the  United  States ;  and  the  circuit  courts  hav^  juris* 
diction  thereof.     United  States  v.  Palmer^  814. 

15.  The  crime  of  robbery,  as  mentioned  in  the  act,  is  the  crime  of  robbeiy  as  reoog- 
nized  and  defined  at  common  law.    lb. 

16.  The  crime  of  robbery  committed  by  a  person  who  is  not  a  citizen  of  the  United 
States,  on  the  high  seas,  on  board  df  a  ship  belonging  excluavely  to  subjects  of  a 
foreign  state,  is  not  piracy  under  the  act,  and  is  not  punishable  in  the  courts  of  the 
United  States.    lb. 

17.  A  commission  issued  by  Aury,  as  **  Brigadier  of  the  Mexican  Republic,"  (a  repub- 
lic whose  existence  is  unknown  and  unacknowledged,)  or  as  ^*  Generalissimo  of  the 
Floridas,"  (a  province  in  the  possession  of  Spain,)  will  not  authorize  armed  vessels 
to  make  captures  at  sea.     United  States  v.  EJintocky  £98. 

18.  Under  the  particular  circumstances  of  this  case,  showing  that  the  seizure  was 
made,  not^ure  belli^  but  animo  furandi,  the  commission  was  held  not  to  exempt  the 
prisoner  from  the  chaS*ge  of  piracy.    lb. 

19.  The  act  of  the  80th  of  April,  1799,  s.  8,  (1  Stats,  at  Laige,  113,)  extends  to  all 
persons  on  board  all  vessels,  which  throw  off  their  national  character  by  cruising 
piratically,  and  committing  piracy  on  other  vessels,  and  is  not  repealed  by  the  act 
of  March  3,  1819,  (3  Stats,  at  Large,  513.)     lb. 

Courts  of  ths  United  States,  12-17;  I^ize,  9. 

PLEADING. 

1.  A  plea  need  answer  only  the  gist  of  the  action,  and  if  the  matter  in  aggravation  be 
relied  on  as  a  substantive  trespass,  it  should  be  replied  to  by  a  new  assignment? 
Oelston  V.  Hoyt,  211. 

2.  An  averment,  that  by  reason  of  an  incumbrance  the  covenantee  has  been  prevented 
from  enjoying  any  part  of  the  premises,  is  a  sufficient  assignment  of  a  breach  of  a 
covenant  against  incumbrances.    Duval  v.  Craig,  20. 

3.  Variances  between  the  writ  and  declaration  cannot  be  taken  advantage  of  by  gen- 
eral demurrer.    lb. 

Admiralty,  2;  JuDoifENT  ahd  Decree;  Patent,  1 ;  Writ  of  Right,  1.  2. 

PRACTICE. 

1.  A  witness  offered  to  be  examined,  viva  voce,  in  open  court,  in  an  instance  causOy 
ordered  to  be  examined  out  of  court    The  Samuel,  174. 
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S.  Informal  and  imperfect  proceedings  in  the  district  court  corrected  and  explained  in 
the  circuit  court     The  Friendschqftf  154. 

Ck>URT8  OF  THB  UNITED   StATEB,   24-27 ;  DAMAGES,  8  *,  FUBTHER  F&OOF,  1-5 ; 

PftiZBy  87-45.  47.  50;  SALYAas,  2;  Wbit  of  Ebaob,  3.  5. 

PRESIDENT. 
Neutrality  Laws,  1. 

PRIVATEER. 

COUBTS  OF  THE  UNITED   STATES,  14.  28;  DAMAGES,  2;  PrIZE,  38. 

PRIZE. 

1.  The  right  of  adjudicating  on  all-  questions  of  prize,  exclusirely  belongs  to  the  courts 
of  the  captor's  country ;  but,  it  is  an  exception  to  the  general  rule,  that  where  the 
captured  vessel  is  brought,  or  Toluntarilj  comes,  infra  prcesidia  of  a  neutral  ])ower, 

*  that  power  has  a  right  to  inquire  whether  its  own  neutrality  has  been  violated  by 
the  capture;  and,  if  so,  it  is  bound  to  restore  the  property.     The  Estrella,  406. 

2.  In  cases  of  violation  of  our  neutrality  by  any  of  the  belligerents,  if  tlie  prize  comes 
voluntarily  within  our  territory,  it  is  restored  to  the  original  owners  by  our  courts. 
La  Amistad  de  Rues^  678. 

8.  But  their  jurisdiction  for  this  purpose,  under  the  law  of  nations,  extends  only  to 
restitution  of  the  specific  property,  with  costs  and  expenses,  during  the  pendency 
of  the  suit,  and  does  not  extead  to  the  infliction  of  vindictive  damages  or  compen- 
sation for  plunderage,  as  in  ordinary  cases  of  marine  torts.    7^. 

4.  Where  the  original  owner  seeks  for  restitution  in  our  courts  upon  the  ground  of  a 
Tiolation  of  our  neutrality  by  the  captors,  the  onus  probandi  rests  upon  him,  and  if 
there  be  reasonable  doubt  respecting  the  &cts,  the  court  will  decline  to  exercise  its 
jurisdiction,    lb. 

5.  A  capture,  made  within  the  neutral  territory,  is,  as  between  the  belligerents,  right- 
ful ;  and  its  validity  can  only  be  questioned  by  the  neutral  State.     The  Anne,  258. 

6.  If  the  captured  vessel  commence  hostilities  upon  the  captor,  she  forfeits  the  neutral 
protection,  and  the  capture  is  not  an  injury  for  -which  redress  can  be  sought  from 
the  neutral  sovereign.    lb. 

7.  Where  restitution  of  captured  property  is  claimed,  upon  the  ground  that  the  force 
of  the  cniiser  making  the  capture  has  been  augmented  within  the  United  States, 
by  enlisting  men,  the  burden  of  proving  such  enlistment  is  thrown  upon  the  claim- 
ant ;  that  &ct  being  proved  by  him,  it  is  incumbent  upon  the  captors  to  show,  that 
the- persons  so  enlisted  were  subjects  or  citizens  of  the  prince  or  state  under  whose 
flag  the  cruiser  sails,  transientiy  within  the  United  States,  in  order  to  bring  the 
case  within  the  proviso  of  the  2d  section  of  the  act  of  June  5, 1794,  (1  Stats,  at 
Large,  383,)  and  of  th6  act  of  the  20th  April,  1818,  (3  Stats,  at  Large,  44.7.)  The 
Estrdla,  406. 

8.  A  capture  of  a  Spanish  vessel  and  cargo,  made  by  a  privateer  commissioned  by  the 
Province  of  Carthagena,  while  it  had  an  organized  government,  and  was  at  war 
with  Spain,  cannot  be  interfered  with  by  the  courts  of  the  United  States.  The 
Neustra  Senora  de  la  Caridad,  468. 

9.  The  treaty  with  Spain  applies  to  only  two  cases,  piracy  and  captures  in  violation  of 
our  neutrality,  and  this  is  neither  of  those  cases.    lb. 

10.  A  vessel  and  cargo,  which  is  liable  to  capture  as  enemy's  property,  or  for  sailing 
under  the  pass  or  license  of  the  enemy,  or  for  trading  with  the  enemy,  may  be 
seized  after  her  arrival  in  a  port  of  the  United  States,  and  condemned  as  prize 
of  war.    The  ddictum  is  not  purged  by  the  termination  of  the  voyage.     The  Cd" 

'  edonian,  356. 

11.  The  property  of  a  house  of  trade,  established  in  the  enemy's  countiy,  is  con- 
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denmable,  as  prize,  wfaaterer  maj  be  the  personal  domicile  of  the  paiioen.    Thi 
Friendsekaft^  859. 

12.  Where  a  neatral  ship-owner  lends  his  name  to  cover  a  fnuod  with  regard  to  tbe 
caigo,  Ihis  cLrcomitaiioe  will  subject  the  ship  to  condemnation.  The  Fortuna, 
208. 

13.  In  general,  the  circnmstance  of  goods  being  found  on  board  an  enemy's  shi^ 
raises  a  leg^  presumption  that  they  are  eneiiiT's  propertjr.  The  London  Packet, 
589. 

14.  A  neutral  caigo  found  on  board  an  anned  enemy's  vessel,  is  not  liable  to  con- 
demnation as  prize  of  war.     The  AtalantOj  241. 

15.  Conceahnent,  or  spoliation  of  papers,  is  not,  per  se,  a  sufficient  ground  for  con- 
denmation  in  a  prize  court  It  is  calculated  to  excite  the  vigilance  and  justify  the 
suspicions  of  the  court ;  but  it  is  open  to  explanation.     The  Pizarro,  91. 

16.  A  sentence  of  condemnation  completely  extinguishes  the  title  of  the  original 
proprietor,  and  transfers  a  rightful  title  to  the  captor  or  his  sovereign.  The  Star, 
175.  *       ^ 

17.  The  act  of  June  26, 1812,  s.  5,  (2  Stats,  at  Large,  760,)  has  not  changed  this  prin- 
ciple of  law  in  respect  to  vessels  belonging  to  citizens,  captured  £pom  an  enemy 
afier  condenmation.  Such  a  vessel  must  be  condemned  as  enemies'  property,  and 
not  restored  to  the  &nner  owner  on  payment  of  salvage,    lb. 

18.  Where  an  enemy's  vessel  was  captured  by  a  private  armed  vessel  of  the  United 
States,  and  subsequently  dispossessed  by  the  fi)rq|  or  terror  of  another  vessel  of  the 
United  States,  the  prize  was,  under  the  circumstances  of  the  case,  adjudged  to  the 
first  captor,  with  costs  and  damages.    The  Maty,  56. 

19.  A  question  of  proprietary  interest  and  concealment  of  papers.  Further  proof 
ordered,  open  to  both  parties.  On  the  production  of  further  proof  by  the  claimant, 
condemnation  pronounced.    The  Foriuna,  208. 

20.  A  question  of  proprietary  interest,  on  further  proof.  Bestitution  decreed.  The 
Venue,  588. 

21.  A  question  of  proprietary  interest,  on  further  proo£  Bestitution  decreed,  with 
costs  and  expenses,  to  be  pakl  by  the  claimant.    The  London  Packet,  589. 

22.  A  question  of  proprietuy  interest  on  fbrther  proofl  Condemnation  pronounced. 
The  Atalanta,  695. 

23.  A  question  of  proprietary  interest    Further  proof  ordered.    /6.'241. 

24.  A  question  of  proprietaiy  interest  and  concealment  of  papers.    J%e  Fortuna,  68. 

25.  A  question  of  collusive  capture.  Condemnation  to  the  captors.  TheBoihnea  and 
The  Jahnetoff,  71. 

26.  A  question  of  collusive  capture.  The  capture  pronounced  to  be  collusive,  and  die 
property  condemned  to  the  United  States.     The  George,  104. 

27.  Iiregularities  on  the  part  of  the  cs^tors,  originating  from  mere  mistake,  or  negli- 
gence, which  work  no  irreparable  mischief,  and  are  consistent  with  gpgd  fidth,  will 
not  forfeit  their  rights  of  prize.     The  Anne,  253. 

28.  Whenever  an  officer  seizes  a  vessel  as  prize,  he  is  bound  to  commit  her  to  the  care 
of  a  competent  prize-master  and  crew ;  not  because  the  original  crew,  when  left  on 
board,  (in  the  case  of  a  seizure  of  the  vessel  of  a  citizen  or  neutral,)  are  released 
from  their  duty  without  the  assent  of  the  master,  but  from  the  want  of  a  right 
to  subject  the  captured  crew  to  the  authority  of  the  captoFs  officer.  The  Eleanor, 
129.  •  ' 

29.  But  this  rule  does  not  extend  to  the  case  of  a  mere  detention  for  examination, 
which  the  commander  of  the  cruising  vessel  may  enforce  by  orders  from  his  own 
quarteiMleck,  and  may,  therefore,  send  an  officer  on  board  the  vessel  detained,  la 
order  more  conve^ently  to  enforce  it,  without  taking  the  vessel  out  of  the  ] 
of  her  own  officers  and  crew.    lb. 
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30.  The  modern  usages  of  war  authorize  the  bringmg  one  of  the  principal  officers  of 
the  ▼essel  detained,  on  board  the  belligerent  Yessel,  with  the  papers  for  examina- 
tion,    lb. 

81.  The  commander  of  a  squadron  is  liable  to  indi-viduals  for  the  trespasses  of  those 
under  his  command,  in  case  of  positive  or  permissiye  orders,  or  of  actual  presence 
and  cooperation,    lb. 

32.  Where  a  capture  has  actually  taken  place,  with  the  assent,  express  or  implied,  of 
the  commander  of  a  squadron,  the  prize-master  may  be  considered  as  a  bailee  to  the 
xue  of  the  whole  squadron,  who  are  to  share  in  the  prize-money,  and  thus  the  com- 
mander may  be  made  responsible ;  but  not  so  as  to  mere  trespasses,  unattended  with 
a  conversion  to  the  use  of  the  squadron.    lb.   . 

33.  The  commander  of  a  single  ship  is  responsible  for  the  acts  of  those  under  his  com- 
mand ;  as  are,  likewise,  the  owners  of  privateers  for  the  conduct  of  the  commanders 
appointed  by  them.    2  b. 

84.  To  detain  for  examination,  is  a  right  which  a  belligerent  may  exerdse  over  evei^ 
vessel,  except  a  national  vessel,  which  he  meets  with  on  the  ocean.    lb. 

85.  The  principal  right  necessarily  carries  with  it  all  the  means  essential  to  its  exer- 
cise ;  among  these,  may,  sometimes,  be  included  the  assumption  of  the  disguise  <tf  a 
fiiend  or  an  enemy,  which  is  a  lawful  stratagem  of  war.    75. 

86.  If,  in  consequence  of  the  use  of  this  stratagem,  the  crew  of  ihe  vessel  detained 
abandon  their  duty  before  they  are  actually  made  prisoners  of  war,  and  the  vessel  is 
thereby  lost,  the  captors  aro  not  responsible.    lb. 

87.  In  a  prize  cause  the  ship's  papers  should  be  brought  into  court,  and  verified,  on 
oath,  by  the  captors,  and  the  examinations  of  the  captured  crew  taken  upon  standing 
interrogatories,  and  not  viva  voce.    The  Pkarroj  91. 

88.  The  cause  should  be  heard,  in  the  first  instance,  upon  those' papers  and  examina- 
tions, and  upon  such  hearing  it  is  for  the  court  to  determine  whether  further  proof 
shall  be  allowed.    lb. 

39.  If  the  court  below  deny  an  order  for  further  proof  when  it  ought  to  be  granted, 
or  allow  it  when  it  ought  to  be  denied,  and  the  objection  is  taken  by  the  party,  and 
appears  on  the  record,  the  appellate  court  can  administer  the  proper  relief.    lb. 

40.  But,  if  evidence  in  the  naturo  of  further  proof  be  introduced,  and  no  formal  ordef 
or  objection  appear  on  the  record,  it  must  be  presumed  to  have  been  done  by  con- 
sent, and  the  irregularity  is  waived.    lb. 

41  It  is  the  practice  of  this  court,  in  prize  causes,  to  hear  the  cause,  in  the  first 
instance,  upon  the  evidence  transmitted  from  the  circuit  court,  and  to  decide 
upon  that  evidence  whether  it  is  proper  to  allow  further  proofl  The  London 
Packet^  188. 

42.  In  prize  causes,  the  evidence  to  acquit,  or  condemn,  must  come,  in  the  first 
instance,  from  the  papers  and  crew  of  the  captured  ship.    2^  Dos  Hermanos,  81. 

43.  It  is  the  duty  of  the  captors  to  bring  the  ship's  papers  into  the  registry  of  the  dis- 
trict court,  and  to  have  the  examinations  of  the  principal  officers  and  seamen  of  the 
captured  ship  taken  on  the  standing  interrogatories.    lb. 

44.  It  is  exclusively  upon  these  papers  and  examinations  that  the  cause  is  to  be  heard 
in  the  first  instance :  If,  from  this  evidence,  the  property  clearly  appears  to  be  hostile 
or  neutral,  condemnation  or  restitution  immediately  follows :  If  the  property  appears 
to  be  doubtful,  or  the  case  suspicious,  further  proof  may  be  granted  according  to  the 
rules  which  govern  the  legal  discretion  of  the  court    lb. 

45.  If  the  parties  have  been  guilty  of  gross  firaud,  or  misconduct,  or  illegality,  fiirther 
proof  is  not  allowed,  and  condemnation  follows.    lb. 

46.  If  a  party  attempts  to  impose  upon  the  court,  by  knowingly  or  fraudulently  claim- 
ing as  his  own,  property  belonging  in  part  to  others,  he  will  not  be  entitled  to  resti- 
tution of  that  portion  which  he  may  ultimately  establish  as  his  own.    lb. 

VOL.    IV.  61 


in  INDEX. 

47.  The  daimants  bove  no  right  to  litigate  the  question  wnetner  the  captors  were  dnljr 
commissioned ;  the  ckumants  have  no  legal  standing  to  assert  the  rights  of  the  United 
States.    lb. 

48.  If  the  capture  be  made  hy  a  non-commissioned  captor,  the  prize  will  be  condemned 
lo  the  United  States.    lb. 

49.  It  is  not  competent  for  a  neutral  consul,  without  the  special  authority  of  his  gov- 
emment,  to  interpose  a  claim  on  account  of  the  violation  of  the  territorial  jurisdic- 
tion of  his  eonntr/.     The  Anne,  258. 

60.  Captors'  costs  and  expenses  ordered  to  be  paid  hy  the  claimant,  it  being  his  &ult 

that  defective  docmnents  were  put  on  board.    The  Venus,  588. 
Bamaoes,  2  -  8 ;  Deposition,  4 ;  Domicile  ;  Enemy's  License,  2 ;  Forfeittjbe, 
4. 10;  Further  Proof;  International  Law,  10.' 11 ;  Treaty,  1-8. 

PUBLIC  LANDS. 

1.  There  are  cases  in  which  a  grant  is  absolutely  void ;  as  where  the  State  has  no  title 
to  the  thing  granted^  or  where  the  officer  had  no  authority  to  issue  the  grant,  &c. 
In  such  cases,  the  validity  of  the  grant  is  necessarily  examinable  at  law.  PaUfs 
Lessee  y.  WendeUy  682. 

2.  A  grant  raises  a  presumption  that  every  prerequiate  to  its  issuing  was  complied 
with,  and  a  warrant  is  evidence  of  the  existence  of  an  entry ;  but  where  the  entry 
has  never  in  fact  been  made,  and  the  warrant  is  forged,  no  right  accrues  under  the 
act  of  North  Carolina  of  1777,  and  the  grant  is  void.    lb. 

3.  Where  a  party,  in  order  to.  prove  that  there  were  no  entries  to  authorize  the  issuing 
of  the  warrants,  offered  to  give  in  'evidence^  certified  copies  of  warrants  from  the 
same  office,  of  the  same  dates  and  numbers,  but  to  different  persons,  and  for  difierent 
quantities  of  lands :  Held,  that  this  was  competent  evidence  to  prove  the  positive 
&ct  of  the  existence  of  the  entries  specified  in  the  copies ;  but  that,  in  order  to  have 
a  negative  effect  in  disproving  the  entries  alleged  to  be  spurious,  the  whole  abstract 
ought  to  be  produced  in  court,  or  inspected  under  a  commission,  or  the  keeper  of 
the  document  examined  as  a  witness,  from  which  the  court  might  ascertain  the  &ct 
of  the  non-existence  of  the  contested  entries.    lb. 

4.  In  such  a  case,  certificates  from  the  secretary's  office  of  North  Carolina,  intro- 
duced to  prove  that  on  the  entries  of  the  same  dates  with  those  alleged  to  be 
spurious,  other  warrants  issued,  and  other  grants  were  obtained  in  the  name  of 
various  individuals,  but  none  to  the  party  claiming  imder  the  alleged  spurious  en- 
tries, is  competent  circumstantial  evidence  to  be  left  to  the  jury.    1  b. 

5  In  such  a  case,  parol  evidence,  that  the  warrants  and  locations  had  been  rejected 
by  the  entry-taker  as  spurious,  is  admissible.    1  b. 

6.  It  seems  that,  whether  a  grant  be  absolutely  void,  or  voidable  only,  a  junior  grantee 
is  not,  by  the  law  of  Tennessee,  permitted  to  avail  himself  of  its  nullity,  as  against 
an  innocent  purchaser  without  notice,    lb. 

7.  If  under  the  Virginia  land  law,  the  warrant  must  be  lodged  in  the  office  of  the 
surveyor,  at  the  time  when  the  survey  was  made,  his  certificate  stating  that  the 
survey  was  made  by  virtue  of  the  governor's  warrant,  and  agreeably  to  the  ro^-al 
proclamation  of  1768,  is  sufficient  evidence  that  the  warrant  was  in  his  possession 
at  that  time.     Craig  v.  Bradford^  805. 

8.  The  6th  section  of  the  Act  of  Virginia,  of  1748,  entitled,  **An  act  directing  the 
duty  of  surveyors  of  lands,"  is  merely  directory  to  the  officer,  and  does  not  make 
the  validity  of  the  survey  depend  upon  his  conforming  to  its  requisitions.    lb. 

9.  A  survey  made  by  the  deputy  surveyor  is,  in  law,  to  be  considered  as  made  by  the 
principal  surveyor.    lb* 

10.  An  entry  under  the  land  law  of  Virginia  held  void  for  want  of  certainty.  Perkins 
V.  Ramsey,  622. 
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11.  The  compact  between  Virginia,  North  Carolina,  and  Tennessee,  operated  on  titles, 
not  remedies.    EMnson  t.  Campbelly  200. 

12.  The  State  of  North  Carolina,  by  her  Act  of  Cession  of  the  western  lands  q£  1789, 
c  3,  recited  in  the  act  of  congress  of  April  2, 1790,  (1  Stats,  at  Large,  106,)  accept- 
ing that  cession,  and  by  her  act  of  180S,  c.  8,  ceding  to  Tennessee  the  right  to  issue 
grants,  has  parted  with  her  right  to  issue  grants  for  lands  within  the  State  of  Ten 
nessee,  upon  entries  made  before  the  cession.    Burton's  Lessee  ▼.  WilliamSf  280. 

13.  The  act  of  Kentucky  of  1 797,  allowing  to  infants  axkd  femes  cdvert  three  years  after 
their  several  disabilities  are  removed,  to  complete  surveys  on  thdr  entries;  if  any 
one  or  more  of  the  joint  owners  be  under  the  disability  of  in&ncy  or  coverture,  it 
brings  the  entry  within  the  saving  of  the  proviso  as  to  all  the  other  owners.  Shipp 
V.  Miller's  Heirs^  116. 

14.  It  is  not  a  statute  of  limitations  simply,  but  saves  a  forfeiture  to  the  government, 
and  so  is  to  be  construed  strictly  against  the  State,    lb. 

15.  The  rule  which  prevails  in  Kentucky  and  Ohio,  as  to  land  titles,  is,  that,  at  law, 
the  patent  is  the  foundation  of  title,  and  neither  party  can  bring  his  entry  before 
the  court ;  but  a  junior  patentee,  claiming  under  an  elder  entry,  may,  in  equity, 
support  his  equitable  title.    At  Arthur  v.  Browder,  448. 

16.  A  description  which  will  identify  the  lands,  is  all  that  is  necessary  to  the  validity  of 
the  grant :  but  the  law  requires  that  an  entry  should  be  made  with  such  certainty, 
that  subsequent  purchasers  may  be  enabled  to  locate  the  adjacent  residuum.    lb. 

17.  An  entry  for  1,000  acres  of  land  in  Ohio,  on  Deer  Creek,  **  beginning  where  the 
upper  line  of  Ralph  Morgan's  entry  crosses  the  creek,  running  with  Morgan's  line 
ofi  each  side  of  the  creek  400  poles,  thence  up  the  creek  400  poles  in  a  direct  line, 
thence  from  each  nde  of  the  given  line  with  the  upper  line  at  right  angles  with  the 
side  lines  for  quantity : "  held,  to  be  a  valid  entry.    lb, 

18.  An  amended  entry  retains  its  original  character,  so  &r  as  it  is  not  altered ;  so  far 
as  it  is  altered,  it  is  a  new  entry.    lb. 

19.  It  is  essential  to  the  validity  of  an  entry,  that  the  land  intended' to  be  appropriated 
should  be  so  described  as  to  give  notice  of  the  impropriation  to  subsequent 
locators.    Johnson  v.  PanneVs  HeirSf  79. 

20.  In  taking  the  distance  from  one  point  to  another  on  a  large  river,  the  measurement 
is  to  be  with  its  meanders,  and  not  in  a  direct  line.    lb. 

21.  In  ascertaining  a  place  to  be  found  by  its  distance  from  another  place,  the  vague 
^ords  ^  about "  or  <*  nearly,"  and  the  like,  are  to  be  rejected  if  there  are  no  other 
words  rendering  it  Necessary  to  retain  them ;  and  the  distance  mentioned  is  to  be 
taken  positively.    lb. 

22.  Entries  made  in  a  wilderness,  most  generally  referring  to  some  prominent  and 
notorious  natural  object,  which  may  direct  the  attention  to  the  neighborhood  in 
which  the  land  is  placed,  and  then  to  some  particular  object  exactiy  describing  it; 
the  first  of  these  is  denominated  the  general  or  descriptive  call,  and  the  last,  the 
particular  or  locative  call  of  the  entry.  Reasonable  certainty  is  required  in  both : 
if  the  descriptive  call  will  not  inform  a  subsequent  locator  in  what  neighborhood  he 
is  to  search  for  the  land,  the  entry  is  defective,  unless  the  particular  object  is  one 
of  sufficient  notoriety.  If,  after  having  reached  the  neighborhood,  the  locative 
object  cannot  be  found  within  the  limits  of  the  descriptive  call,  the  entry  is  also 
defective.  A  single  call  may,  at  the  same  time,  be  of  such  a  nature  (as,  for  example, 
a  spring  of  general  notoriety)  as  to  constitute  within  itself  both  a  call  of  description 
and  of  location;  but,  if  this  call  be  accompanied  with  another,  such  as  a  marked  tree 
at  the  spring,  it  seems  to  be  required  that  both  should  be  satisfied.    lb. 

28.  The  call  for  an  unmarked  tree  of  a  kind  which  is  common  in  the  neighborhood- of 
a  place  sufEcienUy  described  by  the  other  parts  Of  the  entry  to  be  fixed  with  cer- 
tainty, may  be  considered  as  an  immaterial  calL    lb. 
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24.  Therefore,  where  the  entry  was  in  the  following  words :  ^  D.  P.  enters  2,000  acres 
on  a  treasury  warrant  on  the  Ohio,  about  twelve  miles  below  the  month  of  Licking, 
beginning  at  a  hickory  and  sugar-tree  on  the  river  bank,  running  np  the  river  from 
thence  1,060  poles,  l^ence  at  right  angles  to  the  same,  and  back  for  quantitj,"  it 
was  held  that  llie  call  for  a  sugar-tree  might  be  declared  immaterial,  and  the  kx^tioii 
be  sustained  on  the  other  calls.    lb. 

25.  The  entry  was  decreed  to  be  surveyed,  beginning  twelve  miles  below  the  moath 
of  Licking,  on  the  bank  of  the  Ohio,  and  running  up  that  river  1,060  poles ;  which 
line  was  to  form  the  base  of  a  rectangular  parallelogram,  to  include  2,000  acres  of 
land.    lb. 

26.  An  error  in  description  is  not  fatal  in  an  entry,  if  it  cannot  midead  a  subsequent 
locator.     Shipp  v.  Miller's  Hein,  116. 

27.  It  is  a  general  rule,  that  when  all  the  calls  of  an  entry  cannot  be  complied  with, 
because  some  are  vague  or  repugnant,  the  latter  may  be  rejected  or  controlled  bj 
other  material  calls,  which  are  consistent  and  certain,    lb. 

28.  Course  and  distance  yield  to  known,  vinble,  and  definite  objects ;  but  they  do  not 
yield,  unless  to  calls  more  material  and  equally  certain.    lb. 

29.  It  is  a  settled  rule,  that  where  no  other  figure  is  called  for  in  an  entry,  it  is  to  be 
surveyed  m  a  square  coincident  with  the  cardinal  points,  and  huge  enough  to  con* 
tain  the  given  quantity,  and  that  the  point  of  beginning  is  deemed  to  be  the  centre 
of  the  base  line  of  such  square.    lb. 

80.  An  entry  calling  to  run  about  a  north  course  for  quantity,  the  word  **  about "  is  to 
be  rejected,  and  the  land  is  to  run  a  due  north  course,  having  on  each  side  of  a  due 
north  line,  drawn  through  the  centre  of  the  base,  an  equal  moiety.    lb. 

81.  A  call  for  a  spring  branch  generally,  or  for  a  spring  branch  t6  include  a  marked 
tree  at  the  head  of  such  spring,  is  not  a  sufiSiciently  specific  locative  call;  and  where 
further  certainty  is  attempted  to  be  given  by  a  call  for  course  and  distance,  and  the 
course  is  not  exact,  and  the  distance  called  for  is  a  mile  and  a  half  from  &e  place 
where  the  object  is  to  be  found,  the  entry  is  void  for  uncertainty.    lb. 

82.  It  is  essential  to  the  validity  of  a  grant,  that  the  thing  granted  should  be  so  de- 
scribed as  to  be  capable  of  being  distinguished  from  other  things  of  the  same  kind. 
Blake  v.  Doherty^  658. 

88.  But  it  is  not  necessary  that  the  grant  itself  should  contain  such  a  description,  as 
without  the  aid  of  extrinsic  testimony,  to  ascertain  precisely  what  is  conveyed.    Ib» 

84.  Natural  objects  called  for  in  a  grant  may  be  proved  by  testimony  not  found  in  the 
grant,  but  consbtent  with  it    lb. 

85.  The  following  description,  in  a  patent,  of  the  land  granted,  is  not  void  for  uncer- 
tainty, but  may  be  made  certain  by  extrinsic  testimony :  "A  tract  of  land  in  our 
middle  district  on  the  west  fork  of  Cane  Creek,  the  waters  of  Elk  River,  beginning 
at  a  hickory,  running  north  1,000  poles  to  a  white  oak,  then  east  800  poles  to  a 
stake,  then  south  1,000  poles  to  a  stake,  thence  west  800  poles  to  the  beginning,  as 
per  plat  hereunto  annexed  doth  appear."    lb. 

86.  The  plat  and  certificate  of  survey  annexed  to  the  patent,  and  a  copy  of  the  entry 
on  which  the  survey  was  made,  are  admissible  in  evidence  for  this  purpose.    lb, 

87.  A  general  plan,  made  by  authority,  conformably  to  an  act  of  the  local  legislature, 
may  also  be  submitted  with  other  evidence  to  the  jury,  to  avail,  quantum  wdere 
potest,  in  ascertaining  boundary.    lb.  * 

88.  But  a  demarcation,  or  private  survey,  made  by  direction  of  a  party  interested  under 
the  grant,  is  inadmissible  evidence,  because  it  would  enable  the  grantee  to  fix  a 
vagrant  grant  by  his  own  act.    lb. 

89.  The  opinion  of  this  court  in  the  same  case,  9  C.  173,  revised  and  confirmed. 
M'lvers  Lessee  v.  Walker,  441. 
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QUO  WAKRANTO. 

An  information  for  a  qw  warranto^  to  try  the  title  to  an  office,  cannot  be  maintained, 
bat  at  the  instance  of  the  government;  and  the  consent  of  parties  -will  not  give 
jurisdiction  in  sach  a  case.     Wallace  t.  Anderson^  682. 

EECORD. 
CoiTBTS  OF  THE  Ukitbd  States,  9 ;  Wbit  OF  Ebbos,  2.  8.  5. 

REGISTRATION. 
Deed,  1-^. 

RENTS  AND  PROFITS. 
Specifio  Pebfobmance,  8. 

REPLEVIN. 
Embaboo,  8. 

REVENUE  LAWS. 

1.  By  the  conquest  and  military  occupation  of  a  portion  of  the  territory  of  the  United 
States,  by  a  pnbUc  enemy,  tibat  portion  is  to  be  deemed  a  foreign  country,  so  far  as 
respects  our  revenue  laws.    The  United  States  y.  Bice^  891. 

2.  Goods  imported  into  it,  are  not  imported  into  the  United  States ;  and  are  subject  to 
such  duties  only  as  the  conqueror  may  impose.    Ih. 

8.  The  subsequent  evacuation  of  the  conquered  territory  by  the  enemy,  and  resump- 
tion of  authority  by  the  United  States,  cannot  change  the  character  of  past  trans- 
actions.   Ih. 

4.  ThA  ju9  postUminii  does  not  apply  to  the  case ;  and  goods  previously  imported  do 
not  become  liable  to  pay  duties  to  the  United  States,  by  ^t  resumption  of  their 
sovereignty  over  the  conquered  territory.    Ih. 

5.  The  act  of  congress  of  the  24th  July,  1818,  (8  Stats,  at  Large,  42,)  imponng  a  duty 
on  all  stills  employed  in  distilling  spirits,  does  not  extend  to  the  rectification  or  puri- 
fication of  spirits  already  distilled.    The  United  States  v.  Teribroek,  96. 

6.  Libel  for  a  forfbiture  of  goods  imported,  and  alleged  to  have  been  invoiced  at  a  less 
sum  than  the  actual  cost  at  the  place  of  exportation,  with  design  to  evade  the  duties 
contrary  to  the  66th  section  of  the  collection  law,  (1  Stats,  at  Large,  677.)  Restitu- 
tion decreed  upon  the  evidence  as  to  the  cost  of  the  goods  at  the  place  where  they 
were  last  shipped ;  the  form  of  the  libel  excluding  all  inquiry  as  to  their  cost  at  the 
place  where  they  were  originally  shipped,  and  as  to  continuity  of  voyage.  The 
United  States  v.  150  Crates  of  Earthenware,  206. 

7.  A  collector  of  the  customs,  who  makes  a  seizure  of  goods  for  an  asserted  forfeiture, 
and  before  the  proceedings  in  rem  are  consummated  by  a  sentence  of  condemnation, 
is  removed  from  ofiice,  acquires  an  inchoate  right  by  the  seizure,  which,  by  the  sub- 
sequent decree  of  condemnation,  gives  him  an  absolute  vested  right  to  his  share  of 
the  forfeiture,  under  the  Ck)llection  Act  of  the  2d  of  March,  1799,ss.  89, 91,  (1  Stats, 
at  Laige,  695.)     Van  Ness  v.  Bud,  847. 

RIGHT  OP  SEARCH. 

International  Law,  10. 11 ;  Prize,  29,  80,  84-86. 

ROBBERY. 

Courts  op  the  United  States,  12-14;  Piracy,  8.  9. 14-16. 

SALE. 
Damages,  1 ;  Evidence,  7 ;  Execution  ;  Fraud  ;  Taxes,  4. 6. 
61  • 


729  INDEX 

SALVAGE. 

1.  In  a  case  of  wil  flalvage,  where  the  amount  of  salyage  is  discretionaiy,  appeals 
should  not  be  encouraged  upon  the  ground  of  minute  distinctions  of  merit ;  nor 
will  the  court  roTcrse  the  decision  of  an  inferior  court,  unless  it  manifestlj  appears 
that  some  important  error  has  been  committed.     The  SSbyl^  S55. 

2.  The  demand  of  the  ship-owners,  £>r  fivight  and  general  average,  in  such  a  case,  is 
to  be  pursued  against  that  portion  of  the  proceeds  of  the  caigo  which  is  adjudged 
to  the  owners  of  the  goods,  by  a  direct  libel  or  petition ;  and  not  by  a  claim  inter- 
posed in  the  salvage  cause.    Ih. 

Prize,  17. 

SCIRE  FACIAS. 
Lis  Pendens. 

SEARCH,  RIGHT  OF. 
Intbbnational  Law,  10. 11 ;  Prize,  29,  30,  84-86. 

SEISIN  AND  DISSEISIN, 

1.  When  the  holder  of  an  inchoate  title  to  land  being  in  possession  conveys  the  land 
by  deed,  and  afterwards  obtains  a  perfect  title,  his  seisin  comes  at  once  to  his 
grantee.    Barr  v.  GraU^s  Heirs,  876. 

2.  If  a  purchaser  of  part  of  a  tract,  not  severed,  enters  under  his  equitable  title  upon 
the  whole  tract,  the  possession,  being  under  the  legal  title,  its  hdder  is  entitled  to 

*   the  benefit  of  it,  and  has  an  actual  seisin,    lb. 

8.  An  actual  entry  upon  part,  under  title,  gives  a  constructive  seimn  of  the  whole 
tract  to  which  the  title  extends.    lb, 

4.  But  not  if  any  part  was  in  the  actual  possession  of  one  having  better  title*    lb. 

5.  In  such  case,  the  seisin  of  him  having  the  better  title  extends  to  all  not  actually 
occupied  by  the  other.    /(. 

6.  An  entry  without  title  works  a  disseisin  of  only  so  much  as  is  actually  occupied.  7& 

Joint  Tenants,  &c. 

SEIZURE. 
Courts  of  the  United  States,  1-6 ;  Damages,  2.  6 ;  Embargo,  1.  2.  4.  8 ; 
Enemy's  License,  8;  Forfeiture,  1.  4.  7.  8.  11;  Neutralitt  Laws,  1; 
Prize,  10 ;  Revenue  Laws. 

SHIPS  AND  SHIPPING. 

1.  Libel  under  the  27th  section  of  the  Registry  Act  of  1792,  (1  Stats,  at  Lai^ge,  298,) 
for  the  fraudulent  use  by  a  vessel  of  a  certificate  of  registry,  to  the  benefit  of  which 
she  was  not  entitled.    Vessel  forfeited.    The  Neptune^  809. 

2.  The  provisions  of  the  27  th  section  apply  as  well  to  vessels  which  have  not  been 
previously  registered,  as  to  those  to  which  registers  have  been  previously  granted.  1  ft. 

Forfeiture,  l;  Piracy,  10-18. 19. 

SLAVES. 
Where  the  owner  of  certain  slaves,  and  also  part-owner  of  a  vessel,  hired  the  slaves 
to  the  master  of  the  vessel  to  proceed  as  mariners  on  board,  on  a  voyage,  at  the 
usual  wages,  and  without  any  special  contract  of  hiring;  held,  that  the  master, 
having  acted  with  good  fiuth,  was  not  responsible  for  the  escape  of  the  slaves  in  a 
foreign  port,  which  was  one  of  the  contingent  terminii  of  the  voyage,  and,  conse- 
quently, within  the  hazards  to  which  the  owner  knew  his  property  might  be  ex- 
posed; although  it  was  doubtful  whether  the  master  had  strictly  pursued  his  orders 
in  going  to  such  port    Beverly  v.  Brooke^  44. 
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SPAIN. 

Pbize,  8.  9 ;  Treaty,  1-8 

SPECIFIC  PERFORMANCE. 

1.  In  order  to  obtain  a  specific  performance  of  a  contract,  its  terms  shonld  be  so  pre- 
cise as  that  neither  party  can  reasonably  misunderstand  them.  CoUan  v.  Thon^orif 
126. 

2.  If  the  contract  be  vague  and  uncertain,  or  the  eyidence  to  establish  it  be  insuffi- 
cient, a  court  of  equity  will  not  enforce  it,  but  will  leave  the  party  to  his  legal  rem- 
edy,   lb. 

3.  The  plaintiff,  who  seeks  for  the  specific  perfonnance  of  an  agreement,  must  show 
that  he  has  perfonned,  or  offered  to  perform,  on  his  part,  the*  acts  which  fcHined  the 
oonstderatbn  of  the  alleged  undertaking  on  the  part  of  the  defendant     lb. 

4.  In  a  suit  demanding  the  specific  performance  of  a  contract,  by  conveying  lands  in 
ihe  State  of  Ohio,  stipulated  to  be  conveyed  as  the  consideration  for  other  lands 
sold  in  the  Stiftte  of  Kentucky,  or,  in  lien  ther^f,  requiring  indemnification  by  the 
pajrment  of  money ;  it  was  held,  that  all  the  corheirs  of  the  vendor,  deceased,  ought 
to  be  niade  parties  to  the  bill,  and  that  the  death  of  one  of  the  heirs  ought  to  be 
proved,  in  order  to  excuse  his  omission  as  a  party  to  the  bill  Morgan's  Heirs  v. 
Morgan^  110.  -  ^ 

5.  It  is  a  universal  rule  of  equity,  that  he  who  asks  for  a  specific  performance  must  be 
in  a  condition  to  perform  himself.    lb. 

6.  Therefore,  ihe  vendor  being  unable  to  make  a  title  free  from  incumbrances,  to  all 
the  lands  sold  in  Kentucky,  was  held  not  to  be  entitied  to  a  decree  for  a  specific 
per&nnance.    75. 

7.  Bill  for  the  specific  perfonnance  of  an  agreement  for  the  exchange  of  lands.  The 
contract  enforced.    M'lver  v.  Kyger,  160. 

8.  Explanation  of  the  decree  in  this  cause,  (reported  1  W.  179,)  that  the  defendants 
were  only  to  be  accountable  for  the  rents  and  profits  of  the  lands,  refeired  to  in  the 
proceedings,  actually  received  by  them.    Dufdop  v.  Hepburn^  205. 

SPIRITS. 
Rbyenue  Laws,  5. 

STATUTE  OF  FRAUDS. 
Frauds,  Statute  op. 

STATUTES. 
Limitatioks,  &c  ;    Neutrality  Laws  ;    Non-Importation  Laws  ;    Non- 
Intercourse;  Patent;  Public  Lands. 

STATUTES  OF  THE  U.  8.  REFERRED  TO  IN  THIS  VOLUME. 

1789,  Sept  24,  Judiciary.    1  Stats,  at  Large,  78. 

Slocum  V.  Mayberry, 1 

M'Cluny  v.  SiUman, - -137 

Houston  V.  Moore, •.•.... 585 

.    ..  Conn  v.  Penn, 690 

as.  9.  25.  pp.  76.  85 Gelston  v.  Hoyt, 211 

«    19    22.  23.  29.  pp.  88.)  The  San  Pedn), 57 

84.  85.  88.  3 

s.  25. Inglee  t;.  Coolidge, 185 

Houston  V.  Moore, 252 

"  "      ........635 
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s.  26.  p.  87. Miller  v.  Nlcbol*, • 412 

8.  SO,  p.  88. The  Argo, 109 

Sei^geant's  Leasee  v.  Biddle, 456 

8.  31,  p.  90, M'Conl  v.  Lekamp's  Administratrix, 49 

8.  34.  p.  92. BotniuBon  v.  Campbell, 200 

1790,  April  2,  CeflBion  of  Lands  by  North  Carolina.    1  Stats,  aft  Lai^e,  106. 

Burton's  Lessee  v.  Williams, 280 

1790,  April  30,  Crimes  against  the  United  States.    1  Stats,  at  Lai^,  112. 

United  States  ».  Hohnes, 683 

r/' ^:7'!;«^-^^-^^*^P- J  United  States  ..Waibei^r, 574 

113.  114.  115, J 

a  8.  p.  113, United  States  v.  Bevans, 231 

"  V.  KUntock, 593 

"  V.  Smith, 597 

8.  9.  p.  114 «*  17.  Furiong, 604 

88.  8.  9. 10. 11.  pp.  113. 114,  «  V.  Palmer 814 

1790,  August  4,  Duties.    1  Stats,  at  Large,  145. 
8.45.  p  169, Thelusson  ».  Smith, 150 

1792,  May  2,  Mlitia.    1  Stats,  at  Large,  264. 

Houston  V.  Moore, 535 

1792,  May  8,  Militia.    1  Stats,  at  Large,  271. 

Houston  V.  Moore, 535 

1792,  May  8,  Process,  &c,  in  Courts  of  the  United  States.    1  Stats,  at  Large,  275. 
8.  2.  p.  276 Robinson  v.  Campbell, 200 

1792,  December  81,  Registry,  &c,  of  Vessels.    1  Stats,  at  Large,  287. 

88.  L  2.  3.  4.  18,14.27.  pp.  >^j^  

287,  288,  289,  294. i  ^P      «» 

179S,  February  18,  Enrolling  Vessels,  &c.    1  Stats,  at  Large,  805. 
8.  27.  p.  815. Gelston  v.  Hoyt, 211 

1798,  February  21,  Useful  Arts.    1  Stats,  at  Large,  318. 
8S.  5.  6.  p.  322. Evans  v,  Eaton, 260 

1793,  March  2,  Judiciary.    1  Stats,  at  Large,  333. 
8.  6.  p.  335. Sergeant's  Lessee  v.  Biddle 456 

1794,  June  5)  Crimes  against  the  United  States.    1  Stats,  at  Large,  881. 

8.  2.  p.  883. The  EstrelU, 406 

ss.  3.  7.  pp.  883.  384. (relston  v,  Hoyt, 211 

1795,  January  2,  Militia.    1  Stats,  at  Large,  408. 

Houston  V.  Moore, 535 

1795,  February  28,  Militia.    1  Stats,  at  Large,  424. 
88. 1.  2.  8. 4.  5.  6.  7.  p.  424*  -Houston  v.  Moore, 535 
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1796,  May  19,  Intercourse  with  IiuHans.    1  Stats,  at  Laige,  469. 
l.5.p.470 Mlver  r.  Bagan, la 

1796,  June  1,  Tennessee  admitted  into  the  Union.    1  Stats,  at  Large,  491. 

Burton's  Lessee  v.  Williams, 280 

1797,  March  8,  Accounts  with  the  United  States.    1  Stat&  at  Large,  512. 
8.  5.  p.  515  '" Thelnssont*.  Smith, 150 

1798,  July  14,  Direct  Taxes.    1  Stats,  at  Lai^,  597. 
88.  9.  10. 18.  pp.  600.  601 .  •  'Williams  r.  Peyton's  Lessee, :  •  •  .849 

1799,  February  28,  Compensation  to  Marshals,  &c.,  February  28.  1  Stats,  at  Lai^ge,  624. 
&  8.  p.  626 • . .  -  Gekton  v.  Hoyt, 211.  n. 

1799,  March  2,  Duties.    1  Stats,  at  Large,  627. 

«.  65.  p.  676 -Thelusson  v.  Smith, * . .  .160 

United  States  v.  Rowland, 860 

8.  66.  p.  677 United  States  v.  150  Crates  of  Earthenware, 206 

8.  70.  p.  678 Gelston  v.  Hoyt, 211 

8.  89.  p.  695 -        *'  « 211.  fi. 

88.  89.  91.  pp.  695.  697 Van  Ness  r.  Buel, 847 

1799,  Match  8,  Intercourse  widi  Indians.    1  Stats,  at  Lai^,  748. 

8.  5.  p.  745 .Mlver  r.  Bagan, 10 

1800,  March  8,  Salvage.    2  Stats,  at  Large,  16. 

The  Star, 175 

1800,  April  4,  Bankruptcy.    2  Stats,  at  Large,  19. 
8.  61.  p.  86 Sturges  v.  Crowninshield, 862 

1800,  April  17,  Patents.    2  Stats,  at  Large,  87. 
8.  8.  p.  88 Eyans  v.  Eaton, 260 

1800,  May  10,  Lands  of  the  United  States.    2  Stats,  at  Large,  78. 

8.  9.  p.  77 M'Cluny  v.  Sillman, 187 

1801,  February  27,  District  of  Columbia.    2  Stat&  at  Large,  108. 

88. 1.  8.  5.  pp.  108. 105. 106*  -Bank  of  Columbia  t;.  Okeley, • 887 

1801,  March  3,  District  of  Columbia.  2  Stats,  at  Lai^,  115. 
8.  5.  p.  115 Bank  of  Columbia  t;.  Okeley, 887 

1802,  March  80,  Intercourse  with  Indians.    2  Statft  at  Large,  189. 

8.  5.  p.  141  .  * . « M'lver  ».  Bagan, 10 

1802,  April  29,  Judiciary.    2  Stats,  at  Large,  166. 

Conn  t7.  Penn, 690 

1808,  March  8,  Judiciary.    2  Stats,  at  Large,  244. 

The  San  Pedro, 57 

Conn  r*  Penn 690 

I 
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1800,  April  10,  Articles  of  War.    8  Stats,  at  Large,  359. 
i.  1.  a  97. p.  871. HoiutoQ  v,  Moore, SSi 

1806,  April  18,  Non-Importatioii,  S  Stats,  at  Large,  879. 

The  Diana, 168 

The  JMva, 286 

1806,  April  18,  Tennessee  Lands.   2  Stats,  at  Lai^,  405. 

Burton's  Lessee  o.  Williams, 280 

1806,  April  21,  Counterfeiters.  2  Stats,  at  Large,  404. 

8. 4,  p.  405, Houston  v,  Moore, 585 

1807,  February  24,  Seizures  by  authority  of  the  United  States.  2  Stats,  at  Large,  422. 
8. 1.  p.  422 Gelston  v.  Hoyt, 211.  n. 

1807,  February  24,  Frauds  on  the  United  States  Bank.    2  Stats,  at  Large,  424. 

Houston  V.Moore, 585 

1807,  March  2,  Slaye  Trade.    2  Stats,  at  Large,  426. 

8.  7.  p.  428 The  Jo8e&  Segunda, 654 

1807,  December  22,  Embargo.    2  Scats,  at  Large,  451. 

Otis  V.  Walter, 7 

The  William  King, • : 63 

1808,  January  9,  Embargo.    2  Stats,  at  Large,  458. 

Otis  V.  Walter, 7 

The  William  King, 63 

1808,  January  21,  Belief  of  Oliver  Evans.    6  Stats,  at  Large,  70. 

Evans  ».  Eaton, 260 

1808,  February  7,  Non-Importation.    2  Stats,  at  Large,  469. 

The  Diana, 168 

The  -ffiolus, 286 

1808,  April  25,  Embaiga    2  Stats,  at  Laige,  499. 

ss.  2. 11.  pp.  499. 501 Sloeum  v.  Mayberry, 1 

SB.  6.  11.  pp.  500. 501 Otis  ».  Walter, 7 

1809,  March  1,  Non-Intercourse.    2  Stats,  at  Large,  528. 

The  New  York, 1 64 

1811,  February  18,  Union  Bank  of  Georgetown.    2  Stats,  at  Large,  686. 
8. 11.  p.  689 Union  Bank  of  Georgetown  v.  Laird, 147 

1812,  April  4,  Embargo.    2  Stats,  at  Laige,  700. 

Otis  t?.  Walter, 7 

1812,  June  26,  Prize  Act    2  Stats,  at  Large,  759. 

88.  i.  5.  pp.  759.  760 1  •  -The  Star, 175 

The  Amiable  Nancy, 28  7 
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1812,  July  6,  Trading  with  Enemies.    2  Stats,  at  Large,  778. 
a,2.p.779 United  States  v.  Sheldon, ; • 58 

1818,  January  27,  Letters  of  Marque,  &c    2  Stats,  at  Laige,  792. 

The  Anne, 258 

1818,  July  22,  Suits,  &c.,  in  Courts  of  the  United  States.    8  Stats,  at  Large,  19. 
8.  2.  p.  20 Gelston  r.  Hoyt, 211.  n. 

1813,  July  24,  Duties  on  Distilled  Spirits.    8  Stats,  at  Large,  42. 

United  States  i;.  Tenbroek, 96 

I8I89  August  2,  British  licenses.    8  Stats,  at  Large,  84. 

The  Caledonian, 356 

1814,  March  81,  ClaimantB  in  Mississippi  Tenitoxy.    8  Stats,  at  Large,  116. 

Brown  w.  Gilman, 893 

1814,  April  18,  Militia.    3  Stats,  at  Large,  134. 
8S«  5.  8. 10.  p.  185 Houston  v.  Moore, 535 

1815,  January  28,  Claimants  in  Misnssippi  Territory.    3  Stats,  at  Large,  192. 

Brown  v.  Gilman, 398 

1815,  March  3,  Claimants  in  Mississippi  Territory.   8  Statutes  at  Laige,  285. 

Brown  u.  Gilman, 398 

1816,  April  10,  Bank  of  the  United  States.    3  Stats,  at  Large,  266. 

M'Culloch  V.  Maryland, • 415 

1817,  March  8,  Neutrality.    3  Stats,  at  Laige,  370. 

The  Estrella, 406 

1818,  April  20,  Crimes  against  the  United  States.    8  Stats,  at  Large,  447. 

The  Estrella, 406 

1819,  March  3,  To  protect  Commerce,  &c.    8  Stats,  at  Large,  510. 

United  States  v.  Klintock, 593 

United  States  v.  Smith, 597 

United  States  v.  Furiong, 604 

1840,  July  4,  Judiciary.    5  Stats,  at  Large,  322. 

a.  8.  p.  898 United  States  v.  Tenbroek, 97.  n. 

United  States  v.  Barber, 149.  n. 

TAXES. 

1.  Congress  has  authority  to  impose  a  direct  tax  on  the  District  of  Columbia,  m  pro- 
portion to  the  census  directed  to  be  taken  by  the  constitution.  Loughborough  y. 
Blake,  648. 

2.  The  power  of  congress  to  levy  and  collect  taxes,  duties,  imposts,  and  excises,  is 
coextensive  with  the  territory  of  the  United  States.    lb. 

8.  The  power  of  congress  to  exercise  exclusive  jurisdiction  in  all  cases  wbatsoerer 
within  the  District  of  Columbia,  includes  the  power  of  taxing  it.    lb. 
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4.  In  the  case  of  laods  mid  for  the  non-payment  of  taxes,  onder  the  act  of  Jolj  14, 
1798,  (1  Stats,  at  Large,  597,)  the  Marshal's  deed  is  not  prima  facie  evidence,  that 
the  prerequisites  required  by  law  haye  been  complied  with ;  but  the  party  claiming 
under  it  must  show  positively  that  they  have  been  complied  with.  WiUianu  t. 
Peyton's  Lesieey  MB.  - 

5.  Under  the  laws  of  Tennessee,  where  lands  are  sold  by  a  summaiy  proceeding  fiv 
the  payment  of  taxes,  it  is  essential  to  the  Validity  of  the  sale,  and  of  the.  deed  made 
thereon,  that  every  fiict  necessary  to  give  the  court  jurisdiction  should  appear  upon 
the  record.    MClung  v.  Rou,  582. 

Constitutional  Law,  8. 

TENAIJTS  IN  COMMON. 
Joint  Tenants  and  Tenants  in  Cohicon. 

TENNESSEE. 
Limitations  of  Suits,  3-6 ;  Public  Lands,  6. 11. 12;  Taxes,  5. 

TRADE  WITH  THE  ENEMY. 

1.  Under  the  act  of  the  6th  of  July,  1812,  (2  Stats,  at  Large,  778,)  '<  to  prohibit  Amer- 
ican vessels  from  proceedix^  to  or  trading  with  the  enemies  jof  the  United  States, 
and  for  other  purposes,"  held,  that  living  fat  oxen,  &c.,  are  articles  of  proviaon  and 
munitions  of  war,  within  the  true  intent  and  meaning  of  the  act.  The  UnUed  SuUie$ 
T.  Sheldofiy  58. 

2.  Also  held,  that  driving  living  &t  oxen,  &c.,  on  foot,  is  not  a  transportation  thereof 
witiiin  the  true  intent  and  meaning  of  the  same  act    Ih, 

F&izE,  10. 

TREATY. 

1.  Under  the  Spanish  treaty  of  1795,  stipulating  that  free  ships  shall  make  free  goods, 
the  want  of  such  a  sea-letter  or  passport,  or  such  certificates  as  are  described  in  the 
17th  article,  is  not  a  substantive  ground  of  condemnation.     It  only  authorizes  cap- 

'  tnre  and  sending  in  for  adjudication,  and  the  proprietary  interest  in  the  ship  may 
be  proved  by  other  equivalent  testimony.     The  Pizarroj  91. 

2.  The  term  "  subjects,"  in  the  15th  article,  when  applied  to  persons  owing  allegiance  to 
Spain,  must  be  construed  in  the  same  sense  as  the  term  '*  citizens  "  or  "  inhabitants  " 
when  applied  to  persons  owing  allegiance  to  the  United  States,  and  extends  to  all 
persons  domiciled  in  the  Spanish  dominions.    lb.  * 

8.  The  Spanish  character  of  the  ship  being  ascertained,  the  proprietary  interest  of 
the  cargo  cannot  be  inquired  into,  unless  so  far  as  to  ascertain  that  it  does  not  belong 
to  citizens  of  the  United  States,  whose  property,  engaged  in  trade  with  the  enemy, 
is  not  protected  by  the  treaty.    Ih, 

4.  The  treaty  of  amity  and  commerce  between  the  United  States  and  Fiance,  of 
1778,  art  11,  enabled  the  subjects  of  France  to  purchase  and  hold  lands  in  the 
United  "States.     Chirac  v.  Chirac's  Lessee,  97. 

5.  The  convention  of  1800,  between  the  United  States  and  France,  enabling  the  people 
of  one  country  holding  lands  in  the  other,  to  dispose  of  the  same  by  testament,  or 
otherwise,  and  to  inherit  lands  in  the  respective  countries  without  being  obliged  to 
obtain  letters  of  naturalization,  rendered  the  performance  of  the  condition  required 
by  the  law  of  Maryland,  to  sell  to  a  citizen  within  ten  years,  a  useless  formality,  and 
the  conventional  rule  applied  equally  to  the  case  of  those  who  took  by  descent,  un- 
der the  act,  as  to  those  who  acquired  by  purchase,  without  its  aid.    lb. 

-6.  The  further  stipulation  in  the  convention,  "  that  in  case  the  laws  of  either  oi  tiie 
two  States  should  restrain  strangers  from  the  exercise  of  the  rights  of  propertT* 
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«  "with  respect  to  real  estate,  such  real  estate  xnaj  be  sold,  or  otherwise  disposed  of,  to 
citizens  or  inhabitants  of  the  coantry- where  it  may  be,"  was  held  not  to  affect  the 
Tights  of  a  French  snbject,  who  takes  or  holds  bj  the  contention,  so  as  to  deprive 
liim  of  the  power  of  selling  to  citizens  of  this  country ;  and  was  held  to  give  to  a 
French  snbject,  who  had  acquired  lands  by  descent,  or  devise,  (and,  perhaps,  in  any 
other  manner,)  the  xight,  during  life,  to  sell,  or  otherwise  dispose  thereof,  if  lying 
in  a  State  where  lands  purchased  by  an  alien  would  be  immediately  escheatable.  lb. 

7*  Jithough  the  convention  of  1800  has  expired  by  its  own  limitation,  yet  the  instant 
the  descent  was  cast  on  a  French  subject  during  its  continuance,  his  rights  became 
complete  under  it,  and  could  not  be  affected  by  its  subsequent  expiration.    lb. 

8.  The  6th  article  of  the  treaty  of  peace,  of  1788,  protected  from  forfeiture,  by  reason 
of  alienage,  lands  then  held  by  British  subjects.     Orr  v.  Hodgson^  442. 

9.  The  9th  article  of  the  treaty  of  1 794,  under  the  word  heirs,  did  not  include  any  other 
than  British  subjects,  or  American  citizens,  at  the  time  of  the  descent  cast    lb. 

Alien,  8.  4 ;  Prize,  8.  9. 

TRESPASa 
Forfeiture,  7. 

TRUST. 
Conversion;  Devise. 

UNITED  STATES. 
In  all  cases  of  contract  with  the  United  States,  they  have  the  right  to  sue  in  their  own 
name,  unless  a  different  mode  of  proceeding  is  required  by  law.  Dugan  v.  United 
Staie&y  189. 
Bnxs  OP  Exchange,  7.  8 ;  Constitutional  Law,  5 ;  Costs  ;  Courts  of  the 
United  States,  1-6.  20;  Insolvent  Debtor;  Parties  1;  Prize, 47. 48; 
Bevbnub  Laws,  1-4. 

VARIANCE. 
Pleading,  3. 

VENDOR'S  LIEN. 
Lien,  2.  8. 

VERDICT. 

1.  A  verdict  is  bad,  if  it  varies  from  the  issue  in  a  substantial  matter,  or  if  it  find  only 
a  part  of  that  which  is  in  issue ;  and,  though  the  court  may  give  form  to  a  general 
finding,  so  as  to  make  it  harmonize  with  the  issue,  yet,  if  it  appears  that  the  finding 
is  different  from  the  issue,  or  is  confined  to  a  part  only  of  the  matter  in  issue,  no 
judgment  can  be  rendered  upon  the  verdict.    Patterson  v.  The  United  States,  88. 

2.  A  verdict,  certain  to  a  common  intent,  is  suflicient  to  sustain  a  judgment  Liter  v. 
Green,  118. 

VIRGINIA. 

Courts  of  the  United  States,  23 ;  Descent  and  Distribution  ;  Public 

Lands,  7-11. 

WITNESS. 
Further  Proof,  6  ;  Practice,  1. 

WRIT  OF  ERROR. 
I.  No  writ  of  error  lies  to  the  lughest  court  of  Uw  or  equity  of  a  state  court,  under 
the  25th  section  of  the  Judiciary  Act  of  1789,  (1  Stats,  at  Large,  85,)  unkss  there 
VOL.  IV.  62 
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is  B<Hnctliiiig  apparent  on  tbe  record^  brining  the  ease  withia  Uie  appelkus  jurisdich 
tion  of  thifl  court,     Inglee  v-  Codidg^^  135, 

£*  The  report  of  |lie  judge  who  tries  the  cau^  at  ni*i  prlus,  contaming  a  statement  of 
the  fact^T  iJ  not  to  be  cooatdercd  as  a  part  of  the  record ;  the  juflgmciit  bemg  m^ 
dered  upon  a  general  vettlicti  and  the  report  being  mere  matter  in  pais  to  regulalc 
tlie  discretion  of  the  court  na  to  the  propriety  of  granting  a  new  trials  the  writ  of 
error,  in  such  a  ca^e,  will  be  disnu^ed.     lb. 

3*  Under  the  23th  section  of  the  Judietaiy  Act^  (1  Stats,  at  Large,  S5,)  the  judgment 
to  be  examined  most  bo  that  of  the  highest  court  of  the  State  baving  cognizanL^e  of 
the  case,  but  tie  record  of  that  judgment  majr  be  brought  from  anj^  court,  in  which 
it  may  be  legally  deposited,  and  in  which  it  may  be  found  by  the  writ-  Gehion  v, 
Hoytj  211. 

4.  Tbe  court  bas  no  jurisdictioci  under  the  25th  section  of  the  Judiciary  Act,  (1  Statft^ 
at  Large,  8^,)  unless  the  judgment  or  decree  of  the  state  court  be  &  final  judg- 
ment or  decree,  A  judgment,  reversing  that  of  an  inferior  court,  and  awarding 
a  venire  facias  de  ntwo,  b  not  a  final  judgment     Homton  v.  Moore ^  252, 

b.  When  a  writ  of  error  brings  up  a  record  from  a  £^tate  courts  and  it  is  suggested  that 
that  court  may  have  determines!  the  cauite  upon  some  question  of  local  law,  and  it 
does  not  appear  by  any  clear  intendment  from  the  record,  whether  it  was  so  deter" 
mined  or  not^  tins  court  will  examine  that  question,  and  see  if  tbe  state  court  coold 
have  rightfully  so  determined.     Gehton  v.  Hoyt^  211, 

€.  A  writ  of  error  does  not  lie  to  carry  to  this  court  a  civil  cause  which  has  been 
carried  from  the  district  to  the  circuit  court  by  writ  of  error.  The  United  Stata  t. 
Barker,  149- 

7,  A  writ  of  error  will  not  lie  on  a  judgment  of  nonsuit     Ecnns  v.  PMUipi,  347, 

B*  A  refusal  to  grant  a  new  trial  affords  no  ground  for  a  writ  of  errori  .Bflrr  v.  Gr^» 
Heirs,  376. 

Courts  of  the  UiaXE©  States,  9-11.  26.  27. 

WEIT  OF  EIGHT. 

1.  In  a  writ  of  r^ht,  brought  under  the  statute  of  Kentucky,  where  tlie  demandant 
described  hi"?  lands  by  metes  and  bounds,  aod  counted  against  the  tenants  jointly ; 
it  was  held  that  it  was  matter  pleadable  in  abatement  only  that  the  tenants  held 
severally,  and  that,  by  pleading  in  bar^  they  admitted  their  joint  seisin j  and  lost  the 
opportunity  of  pleading  a  several  tenancy.    Liter  v.  Green,  113. 

2.  Tbe  tenants  could  not,  in  this  case,  severally  plead,  in  addition  to  the  miw,  or  gen- 
f  raL  issue,  that  neither  the  plaintiff,  nor  his  ancestor,  nor  any  other  under  or  from 
whom  he  derivetl  bis  title  to  the  demanded  premises,  were  ever  actually  seised  or 
possessed  thereof,  or  of  any  part  thereof;  because  it  amounted  to  the  general  issue. 
lb. 

3.  A  joint  judgment  against  the  tenants  for  the  costs,  as  well  as  the  land,  waa  cor- 
rect   Jb. 
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